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6  MENTAL  UNSOUNDNBBS 

the  impossibility  which  exists  of  forming  even  a  oonception  npon 
the  subject ;  nor  can  the  contrary  be  presumed  without  yiolating 
the  legal  presumption  in  favor  of  sanity* 

To  draw  an  analogy,  which  is  not  perfect,  but  which  is  suggest- 
ive, the  eye,  although  indivisibility  cannot  strictly  be  predicated 
of  anything  material,  may  be  called  indivisible  when  considered 
as  a  single  organ.  A  slight  change  in  the  convexity  of  the  pupil 
of  that  organ  makes  it  a  diseased  eye,  and  it  cannot  perform  its 
legitimate  function  of  producing  the  sensation  of  sight  in  regard 
to  distant  objects.  Yet,  the  same  organ,  acting  through  the  same 
diseased  part,  performs  another  function — that  of  producing  the 
sensation  of  sight  in  regard  to  objects  near  by — as  well  as  an  eye 
entirely  sound.  It  is  possible  to  conceive  that  the  mind  may  act 
in  the  same  manner.  But,  however  this  may  be,  no  rule  of  law 
should  be  based  upon  conjecture.  All  that  is  known  of  mental 
unsoundness  is  of  its  effects.  Among  these  effects,  it  is  a  well 
established  fact  that  a  person  may  be  able  to  talk  and  act  ra- 
tionally in  regard  to  most  subjects,  while  the  same  person  is  un- 
able to  talk  and  act  rationally  in  regard  to  one  or  two  subjects, 
and  this  fact  is  all  that  the  law  can  take  cognisance  of.  It  is 
perhaps  sufficient  to  condemn  the  rule  under  discussion,  that,  if 
carried  out,  according  to  its  terms,  it  would  render  Dr.  Johnson, 
Pascal,  and  Napoleon  incompetent  to  make  a  will,  for  all  of  these 
were  subject  to  continuous  insane  delusions  on  one  or  more  par- 
ticular subjects.^ 

Partial  moral  insanity,  in  the  same  manner  as  general  moral  in- 
sanity, is  not  of  itself  sufficient  to  render  a  will  invalid,  if  with- 
out cognate  mental  delusions. 

There  is  a  difference,  it  will  be  observed,  between  the  legal  and 
medical  theory  of  active  insanity,  in  regard  to  the  criterion  of 
delusion.  Delusion  is  essential  to  the  legal  idea  of  mania,  but 
physicians  do  not  attach  the  same  importance  to  this  feature  of 
the  disease.  Insanity  may  doubtless  exist  without  discoverable 
delusion,  but  it  is  difficult  to  conceive  how  the  former  could  be 

^  Whart.  k.  Still.  22  22-82.    Pascal  constantly  imagined  that  he  was  near  the 
edge  of  a  dangerous  precipice. 


AS  AFFECTING  TESTAMENTARY  CAPACITY.  7 

judicially  established  unless  delusion  of  some  sort  was  proved. 
The  point,  however^  has  never  come  up  for  direct  adjudication.^ 

III.   PASSIVE   INSANITY. 

1.  Under  this  head  is  included,  first,  Idiocy^  or  a  total  absence 
of  intelligence  owing  to  congenital  defect.  It  is  sufficient  simplj 
to  mention  this  condition  of  mental  unsoundness,  as  its  existence 
is  so  easily  established  that  few  debatable  questions  can  arise  in 
regard  to  it. 

2.  Secondly,  Imbecility.  This  is  defined  by  physicians  to  be  an 
«  abnormal  deficiency  "^  of  the  intellectual  or  moral  faculties,  aris- 
ing after  birth.  It  admits  of  degrees,  and  has  been  classified  by 
at  least  one  writer.' 

Great  confusion  has  existed  in  regard  to  the  legal  consequences 
of  this  form  of  mental  unsoundness,  and  few  legal  questions  have 
been  the  subject  of  more  discussion  than  those  arising  upon  the 
testamentary  capacity  of  imbeciles.  A  brief  historical  summary 
of  the  course  of  adjudication  upon  this  point  may  serve  to  dis- 
sipate much  of  the  confusion  in  which  it  has  been  involved,  for, 
as  a  late  writer  well  remarks,  <<  the  reason  for  most  of  our  rules 
of  law  is  to  be  sought,  not  in  their  philosophy,  but  in  their  his- 
tory."* 

I.  History  of  the  English  doctrine  concerning  imbecility  before 
the  Statute  of  Wills.'^ 

a.  Rule  in  the  Ecclesiastical  Courts.  The  Ecclesiastical  Courts 
exercised  jurisdiction  over  wills  of  personal  estate  from  their 
foundation.^  The  rules  which  controlled  their  decisions,  in  mat- 
ters which  came  within  their  jurisdiction,  were  obtained  from  the 
civil  law  and  the  canon  law.^ 

^  It  is  scarcely  necessary  to  mention  the  subject  of  drunkenness  and  active 
insanity  produced  thereby,  as  the  general  rules  above  stated  apply  to  all  cases  of 
mania  without  reference  to  the  exciting  cause.  The  subject  of  lucid  intervals  is  a 
distinct  branch  of  the  general  topic  which  the  limits  of  the  present  essay  do  not 
allow  the  writer  to  enter  upon. 

'  Ray's  Med.  Jur.  of  Insan.  71. 

*  Hoflfbauer.     Bay's  Insan.  ubi  tup. 

*  Maine's  Ancient  Law.     (London,  1861.) 

B  82  Hen.  YIIL     Explained  34  &  86  Hen.  VIII. 

*  1  Reeve's  Hist,  of  Eng.  Law  72. 

'  ffarwood  vs.  Ooodright,  Cowper  90.     Cartrigkt  vs.  Cartright^  1  Phillim.  99. 
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1.  The  rule  of  the  Civil  Lav,  in  regard  to  the  degree  of  men- 
tal unsoundness  which  would  invalidate  a  will,  was  expressed  in 
general  terms,  and  would  include  imbecility  not  amounting  to 
idiocy.  The  words  of  the  Digest  are :  In  eo  qui  testatur,  eju% 
temporis  quo  testamentum  facity  integritas  mentis  nan  corporis 
sanitas  exigenda  esty^  and  furiosi  are  the  only  persons  disabled 
on  this  account  in  the  Institutes.^  Indeed  much  more  rational 
ideas  regarding  mental  alienation  prevailed  among  the  Romans 
than  were  entertained  during  the  succeeding  period  of  the  Mid- 
dle Ages,  and  these  ideas  naturally  left  their  imprint  upon  their 
laws.* 

2.  The  canons^  which  affected  England  contain  no  provisions 
upon  the  subject  of  testamentary  capacity,  and  the  rules  of  the 
civil  law  were,  therefore,  the  sole  guides  of  the  ecclesiastical 
decisions.* 

^  Dig.  Lib.  xxTiii.  tit.  1,  {  2.  The  words  are  taken  from  the  writings  of  Labeo. 
Also  id.  {17.  In  aversa  eorporit  valetudine  mente  capiua  eo  tempore  testamentum 
facere  non  potett,  fr.  Paulus  Lib.  IIL  Sententiarum,  **  mente  eaptiu"  inoor* 
rectly  translated  *  idiot '  by  Colquhoun.  Ciril  Law,  vol.  ii.  p.  224.  Cf.  Lerer- 
ett's  Lex,  in  verb.  Capio.  **  Cic.  captut  mente,  out  of  one's  wits ;  mad.  So  Tacit. 
eaptut  animif  crackbrained.     Lir.  men*  captct,  crazed." 

^  Item  furiosi  quia  mente  carent.  Inst.  Lib.  ii.  tit.  xii.  {  1,  in  an  enumeration  of 
those  who  cannot  make  a  will.  The  citations  in  the  text  and  in  the  note  com- 
prise, it  is  believed,  the  only  passages  in  the  Corpus  Juris  Civilis  in  which  the 
degree  of  mental  alienation  sufficient  to  avoid  a  vrill  is  directly  stated. 

'  Morel.  Traits  des  Maladies  Mentales,  Liv.  Pr.  Ch.  1,  2  and  S.  The  sope- 
riority  of  the  ancient  theories  of  mental  disease  will  readily  appear  by  a  compari- 
son of  the  writings  of  Hippocrates,  Galen,  Areteeus,  Seranus,  CsbUus  Aurelianus, 
or  even  of  Aristotle  and  the  other  philosophers,  with  so  modem  a  book  as  Burton's 
Anatomy  of  Melancholy,  or  with  the  works  of  the  French  physicians  preceding 
Pinel  and  Esquirol. 

^  These  are  collected  and  translated  in  Johnson's  Church  Law  and  Canons. 
2  vols 

^  Lynwode  in  his  Digest  of  the  Ecclesiastical  Laws,  has  a  note  which  shows  that 

the  number  of  those  disabled  from  making  a  will  of  personalty  was  quite  large,  and 

that  less  than  a  total  deprivation  of  reason  was  a  ground  for  the  disability :  he 

says  :   "  Sunt  multi  alii  qui  testamentum  facere  non  possunty  utque  furiosity  item  earenteM 

quibusdam  sensibus,  item  qui  propter  morbi  acerbitatem  non  possunt  articulate  loqui  nee 

seribercy'*  etc.     After  a  further  enumeration  he  cites  Cardi.  Lib.  vi.  "  Qui  ibi  reeitat 

plures  personaa  quibus  non  licet  testari.^*    Provinciale  Lib.  iii.  fo.  xcii,  note  a.  (orig. 

ed.  1422.) 
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Questions  of  testamentary  capacity  were  thus  <^ecided  in  the 
English  Gonrts  of  Probate  for  many  centuries,  in  conformity  to 
rules  which  did  not  fix  a  definite  limit  to  the  degree  of  mental  in- 
firmity in  the  testator  which  would  render  his  will  invalid.  These 
Courts,  too,  were  tribunals  where  the  strict  rules  of  practice  and 
pleading  which  belonged  to  the  Common  Law  Courts  were  un- 
known, and  where  much  was  left  to  the  discretion  of  the  Judge. 
Each  case  of  disputed  capacity  was  decided  in  a  manner  arbi- 
trarily, and  by  a  consideration  of  its  peculiar  circumstances.^ 

(.  Rule  in  the  law  Courts  during  the  same  period.  Mental  un- 
soundness was,  meantime,  the  subject  of  judicial  investigation  in 
the  law  courts,  although  not  in  relation  to  testamentary  capacity. 

The  former  question  came  before  these  tribunals  in  cases  of 
contracts,  various  writs  of  inquest,  and  in  the  construction  of 
several  statutes,  as  well  as  in  criminal  cases.^  The  decisions  upon 
these  different  cases  turned  in  some  instances  upon  the  validity 
of  a  return  to  an  inquest  which  return  was  traversable  as  a  matter 
of  right,^  and  in  others  upon  questions  of  pleading,  in  which  it  be- 
came necessary  to  assign  a  definite  meaning  to  the  terms  used  to 
express  mental  unsoundness.^  In  the  writs  of  inquest  de  idiota 
inquirendoy  de  lunatico  inquirendoy  and  others,  the  prerogative 
right  of  the  crown  to  the  property  of  the  alleged  lunatic,  or  to 
the  control  of  that  property,  was  at  issue,  and  the  object  was  to 
confine  that  prerogative  to  narrow  limits.^ 

The  result  was  that,  at  the  time  of  the  Statute  of  Wills,  the 
various   terms    expressing  mental    unsoundness    had,   from   the 

1  Swinburne's  enumeration  of  those  incapable  from  defective  intelligence  of 
making  a  Talid  wiU,  includes  not  only  the  non  compote*  of  the  Common  Law,  but 
others  not  included  in  Lord  Cokb's  definition  of  the  former,  (1  Co.  Inst.  246.) 
Swinb.  Wills,  part  2,  {  iii.  et  teq. 

»  £.  9.  Stat  De  Prerog.  Regis.  17  Edw.  IL  Ch.  9  &  10.  Stat,  of  Fines,  18  Edw. 
1.  Stat.  23  Eliz.  Ch.  8,  sec.  8.  Stat,  of  Lim.  21  Jac.  I.  Ch.  10,  {  2-7.  Stat.  4  ft  5 
Anne,  Ch.  8,  16,  {  18.  Disabilitj  as  to  contracts ;  Bracton  5,  4,  id.  20,  fo.  420. 
Feoffments,  id.  6. 

"  Matter  of  Mason,  1  Barb.  486,  1  J.  Ch.  60. 

*>  Year  Book,  89  Hen.  TI.  42  B. 

s  Barnsley's  Case,  8  Atk.  168.  1  Blk.  Com.  802.  1  Ridg.  Cas.  Par.  Lord 
Ely's  Case,  App. 
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decisions  above  referred  to,  come  to  have  a  common  legal  defini- 
tion in  the  law  and  equity  courts,  importing  <<  a  total  deprivation 
of  understanding,"^  There  was,  therefore,  a  theoretical  difference 
at  this  time  between  the  standards  of  mental  unsoundness  in  the 
Common  Law  and  in  the  Ecclesiastical  Courts.  It  is,  however, 
of  course  to  be  remembered  that,  owing  to  the  imperfect  knowledge 
of  insanity  then  possessed,  which  was  recognised  only  in  its  most 
evident  forms,  there  could  have  been  no  great,  although  there 
was  probably  occasional,  difference  in  the  application  of  these 
standards  to  the  actual  cases,  as  they  arose.^ 

II.  English  doctrine  from  the  Statute  of  Wills  to  the  present 
time. 

The  common  law  courts  now  took  cognisance  for  the  first  time 
of  questions  of  mental  unsoundness  as  affecting  testamentary 
capacity.  In  passing  upon  this  question,  however,  although 
<<non  sane  memorie'*^  the  disabling  words  of  the  statute  had 
acquired  a  legal  meaning,  they  did  not  apply  the  same  stringent 
rules  which  prevailed  in  the  other  cases  in  which  mental  unsound- 
ness was  involved.  In  the  earliest  reported  case  after  the  passage 
of  the  statute,  where  the  question  was  involved,  it  was  said :  "  By 
law  it  is  not  sufficient  that  the  testator  be  of  memory  when  he 
makes  his  will  to  answer  familiar  and  usual  questions,  but  he 
ought  to  have  a  disposing  memory,  so  that  he  is  able  to  make  a 
disposition  of  his  lands  with  understanding  and  reason ;  and  that 
is  such  a  memory  which  the  law  calls  sane  and  perfect  memory. ""* 
Substantially  the  same  rule  is  laid  down  in  the  next  reported  case.* 
This  liberal  construction  of  the  Statute  of  Wills  may  reasonably 
be  attributed  to  the  influence  of  the  Ecclesiastical  Courts,  which 
influence  would  naturally  be  felt  in  regard  to  a  subject  over  which 
they  had  so  long  exercised  jurisdiction.* 

1  Coke,  1  lust.  246,  {  405  of  Lit.     1  Bidg.  Cas.  Par.  583. 

*  Shelford  on  Lunacy,  807,  308,  (aide  pag.,)  note  (y.) 
5  34  and  35  Hen.  VIIL 

*  Winchester's  Case,  6  Co.,  23  a, 
5  Combe's  Case,  Moore  R.  759. 

'  Though  neither  the  Courts  of  Common  Law  nor  the  Court  of  Chancery  owed 
any  positive  obligation  to  foUow  the  Ecclesiastical  tribunals,  they  could  not  escape 
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In  the  coarse  of  time  a  relaxation  of  the  ancient  rule  regarding 
the  degree  of  insanity  which  would  uphold  a  writ  de  lunaticp  also 
took  place,^  and  <<  unsoundness  of  mind"  came  to  be  recognised  as 
a  term  expressing  a  condition  of  mental  alienation  which  had  not 
hitherto  been  a  ground  of  legal  incapacity,  and  which,  as  defined 
by  Lord  Eldon,^  would  include  most  of  the  cases  coming  under 
the  medical  definition  of  imbecility.  The  introduction  of  the  term 
<<  unsoundness  of  mind,"  in  its  extended  sense,  into  the  law  did 
away  with  even  the  theoretical  difference  which  existed  between 
the  rules  of  the  Ecclesiastical  and  of  the  Law  Courts  upon  the  sub- 
ject of  mental  incapacity.  That  difference  had  long  been  one  of 
expression  merely,  and  thenceforth  the  same  standard  in  all  cases 
was  recognised  in  both  tribunals.  This  standard  suffered  some 
modification  to  make  it  keep  pace  with  the  advance  in  medico- 
legal science  during  the  present  century.  The  rule  of  testamen- 
tary capacity,  as  now  received  in  England,  may  be  gathered  from 
the  following  statements  taken  from  a  recent  case  in  the  Court  of 
Probate,*  in  which  Sir  C.  Crbsswell  "  directed  the  jury  that  the 
deceased  would  not  be  incapable  of  making  a  will  if  he  was  able 
to  understand  the  nature  of  the  property  he  was  disposing  of,  to 
bear  in  mind  his  relatives  and  the  persons  connected  with  him, 
and  to  make  an  election  as  to  the  parties  he  wished  to  benefit.  It 
was  not  enough  on  the  one  hand  that  he  should  be  able  to  say 
<  yes'  or  <  no'  to  a  simple  question  ;  nor,  on  the  other  hand,  was 
it  necessary  that  he  should  be  a  well-informed  man  or  a  scholar. 
He  might  be  stupid,  dull  or  ignorant,  but  if  he  understood  the 
nature  of  his  property  and  could  select  the  objects  of  his  bounty, 
that  would  be  sufficient." 

the  potent  influence  of  ft  eystem  of  settled  rules  in  the  course  of  application  bj 
their  side."    Maine's  Anc.  Law,  173. 

1  Gibson  t8.  Jeyes,  6  Yes.  273.  Ridgway  tb.  Darwin,  8  Yes.  65,  (1802,)  per 
Lord  Eldon  ;  at  part.  Cranmer,  12  Yes.  445,  (1806,)  per  Lord  Ebskinb.  Shelford 
on  Lunacy  5,  (side  p.) 

s  (<  Such  a  state  of  mind  as  to  be  contradistinguished  from  idiocy,  and  also  from 
lunacy,  and  yet  such  as  made  one  a  proper  object  of  a  commission  in  the  nature 
of  a  commission  to  inquire  of  idiocy  or  lunacy."    Bean's  Med.  Jur.  471. 

*  Skipper  TB.  Bodkin^  (Dec.  8,  I860,)  reported  in  Wins.  Psyc.  Jour,  for  1860.  See 
also  Greenwood  ts.  Greenwood,  3  Curteis,  App.  2,  and  Marah  tb.  Tyrrdl,  2  Flagg  122. 
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The  substance  of  the  historical  facte  above  narrated  is  this :  The 
words*  «non  sane  memory"  of  the  Statute  of  Wills  had  been 
used  in  law  with  other  expressions,  to  designate  a  state  of  mind 
not  distinguishable  from  idiocy;  in  construing  the  Statute  of 
Wills,  however,  the  Law  Courts  did  not  confine  the  language  em- 
ployed to  its  technical  meaning,  although  that  meaning  was  still 
strictly  adhered  to  in  other  cases,^  but  adopted  a  standard  of  tes- 
tamentary capacity  not  different  from  that  of  the  Ecclesiastical 
Courts.  The  latter  Courts  followed  the  rule  of  the  civil  law,  and 
had  no  technical  standard  of  testamentary  capacity.  In  the 
course  of  time  the  technical  meaning  disappeared  even  in  the  Law 
Courts,  and  a  uniform  standard  of  mental  incapacity  was  estab- 
lished and  has  since  been  maintained. 

These  facts,  which  have  been  hitherto  unnoticed,  serve  to 
explain  the  apparent  discrepancy  between  some  of  the  early  Eng* 
lish  decisions  upon  mental  unsoundness,  besides  discovering  the 
sources  of  some  errors  regarding  the  English  doctrines  upon  that 
subject. 

III.  Decisions  in  New  York  bearing  upon  the  question  of  imbe- 
cility as  affecting  testamentary  capacity. 

The  extension  of  the  jurisdiction  of  Chancery  over  those  not  in- 
cluded in  the  strict  legal  definition  of  the  term  non  eompos  mentiSf 
which  took  place  in  England  during  the  time  of  Lord  Eldon,  was 
early  adopted  in  this  State,  and  the  term  <<  unsoundness  of  mind  " 
was  recognised  in  the  sense  in  which  it  was  used  in  the  English 
decisions  and  statutes,  as  importing  something  different  from 
idiocy  or  lunacy.^ 

The  first  important  New  York  decision  involving  the  question 
of  the  testamentary  capacity  of  imbeciles,  was  that  in  the  well- 
known  case  of  Stewart  vs.  Lispenard.^  This  case  has  been  over- 
ruled so  far  as  it  conflicts  with  the  decision  upon  the  Parish  Will, 
Ibut  all  of  the  doctrines  there  enunciated  were  not  necessarily 
repudiated. 

^  Ridgeway*s  Cas.  Par.  ubi  tup. 

*  Matter  of  Barker,  2  J.  Ch.  B.  282;  Matter  of  Wendell,  1  td:  100;  Matter  of 
Morgan,  7  Paige  286. 

*  26  Wend.,  254,  (1841.) 
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The  error  in  the  reaaaning  of  Senator  Ybbplanck,  who  delivered 
the  leading  opinion  in  the  Lispenard  ease,  seemB  to  have  arisen 
from  inattention  to  the  changes  above  noticed,  which  had  occurred 
in  the  English  law.  His  argument  is  as  follows :  The  right  of 
testamentary  disposition  is  a  natural  right,  and  therefore  to  be 
restricted  no  farther  than  necessity  requires ;  the  exception  in  re** 
gard  to  persons  of  unsound  mind  refers  to  a  condition  known  to 
the  law,  and  there  exactly  defined  to  consist  in  a  <<  total  depriva- 
tion of  understanding" — equivalent  to  idiocy,  and  any  degree  of 
mental  capacity  above  that  of  an  idiot  is  therefore  suflScient  to 
sustain  a  will,  if  there  is  no  suggestion  of  fraud  or  undue  influence.^ 

1.  In  regard  to  the  natural  right  of  testamentary  disposition, 
this  has,  doubtless,  been  a  prevailing  idea  in  the  courts  from  an 
early  period.  Grotius  and  the  other  publicists  of  the  seventeenth 
century,  all  authoritatively  state  that  the  power  to  make  a  will  is 
part  of  the  ju%  naturakj^  and  the  doctrine  has  been  repeated  in  our 
own  and  in  English  decisions.  Within  late  years,  however,  this 
proposition  has  been  disputed,  and  there  is  now  a  marked  tendency 
in  some  directions  to  accept  it  only  in  a  modified  form.^ 

2.  Nor  are  <<  total  deprivation  of  understanding"  and  <<  idiocy** 
of  themselves  convertible  terms,  and  it  does  not  follow  that  they 
were  used  as  such  in  law,  because  an  idiot  was  defined  to  be  <«  one 
who  hath  wholly  lost  his  understanding,"  for  others  besides  idiots 
may  likewise  have  wholly  lost  their  understanding.  To  have 
« wholly  lost  one's  understanding,"  said  Lord  Erseixe,  «  does 
not  require  such  a  state  that"  a  person  (<  could  not  see  the  light  of 
the  sun  or  know  his  own  father.'*^ 

8.  It  will,  moreover,  be  observed  that,  in  the  argument  of  Sen- 
ator Yerplanoe,  no  account  is  taken  of  two  facts,  viz. :  fivBtj  that 
the  legal  definition  attached  to  ^^non  compos  mentis^*'  as  that  term 
was  defined  by  Lord  CoES,^  did  not  apply  to  the  Ecclesiastical 
Courts,  and  was  not  insisted  upon  in  the  Law  Courts,  in  cases  of 

I  26  Wen<L,  pp.  208,  806. 

*  Maine's  Ane.  Law,  176. 

3  See  New  Tork  Laws,  1848,  ch.  819,  and  1860,  ch.  607.  Maine's  Ano.  Law,  176*7. 

♦  12  Vesey,  446. 

•  1  Inst,  246,  b. 
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testamentarj  capacity ;  and,  secondy  that  the  term  ^^unsonnd  mind," 
as  used  in  the  New  York  revised  statutes,  was  one  which  had  ac- 
quired a  more  extensive  signification  than  the  ancient  legal  expres- 
sions denoting  mental  deficiency.  The  authority  for  the  legal  defi- 
nition of  mental  unsoundness,  insisted  upon  in  the  case,  is  derived 
mainly  from  cases  where  the  question  of  testamentary  capacity  was 
not  in  issue,  and  the  authorities  cited  to  show  that  this  meaning 
was  used  in  cases  where  that  question  was  in  issue,  do  not  sustain 
the  position.^ 

The  final  uniformity  of  the  rules  which  prevailed  in  the  Courts 
having  cognisance  of  wills  of  personalty,  and  those  having  cogni- 
sance of  wills  of  real  estate,  and  the  substantial  uniformity  in  the 
application  of  different  rules,  while  the  rules  of  the  two  Courts 
were  different,  was  the  probable  cause  of  the  erroneous  view  that 
there  had  never  been  any  dissimilarity  in  the  legal  and  ecclesiasti- 
cal standards  of  testamentary  capacity,^  and  that  the  New  York 
Statute  of  Wills  should  therefore  be  construed  in  accordance  with 
the  old  legal  definition  of  non  compos  mentis. 

The  foregoing  statements,  however,  in  regard  to  the  rule  of  the 
English  courts  since  the  time  of  Lord  Eldon,  must  not  be  received 
without  also  keeping  in  view  the  fact  that  the  actual  standard  of 
testamentary  capacity,  until  a  comparatively  modern  period  of  the 
law,  conformed  to  the  imperfect  theories  entertained  upon  the  sub- 
ject of  mental  disorders. 

'  The  authorities  cited  in  direct  support  of  his  argument,  by  Senator  Vbbplanck, 
are  as  follows : — 

I.  Coke,  1  Inst.  246  (Befin.  of  Non  Oomp.) ;  Co-  I.  All  of  those  common  law  before  the  Statnte 
inyn'B  Dig.  Tit.  Idiot,  A.;  F.  N.  B.  233  (Detin.  of  of  WUIs,  or  common  law  definitions  withont  r«fcr- 
"  Idiot").  ence  to  the  Statute. 

IT.  Bamdq^i  Que,  3  Atk.  187.  IT.  A  commiMlon  dU  limat.,  and  rabfltantlally 

OTermled  in  6  Yea.  273, 8  Yes.  66,  and  12  Yea.  445, 
before  cited. 

m.  Shclford  on  Lunacy  37,  and  Id.  89.  HI.  The  first  citation  satisfactorily  answered 

in  Mr.  O'Connor's  argument  for  the  Contestants 
of  the  Parish  Will,  p.  236.  The  second  citation 
loses  its  intended  force  when  road  in  connection 
with  Chap.  L  of  the  same  work,  pp.  6  and  6. 

TV.  Swlnbtxrn  on  Wills  127  and  128.  lY.  The  same  is  true  of  this  dtation.     Cf. 

Swin.,  Part  U^^  Ad  teg. 

*  The  change  in  the  time  of  Lord  Eldoh  is  noticed,  hut  its  effect  misstated,  26 
Wend.  800. 
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What  was  understood  in  the  old  law  as  madness  or  lunacj  was  ^ 
easily  established.  The  abnormal  condition  of  the  mind  was  recog- 
nised only  when  marked  by  unmistakeable  exhibitions  of  violence 
or  delusion.  It  was  scarcely  attempted,  however,  to  draw  the  dis- 
tinction between  dementia,  or  passive  insanity,  in  its  different  de- 
grees, and  mere  weakness  of  intellect,  while  the  former  was  not 
known  to  possess  any  positive  symptoms  by  which  to  distinguish 
it  from  the  latter.  Seeking  to  establish  a  rule,  however,  which 
should  have  some  certainty,  the  courts  held  that  whenever  a  person 
possessed  any  understanding  he  was  not  non  compoSj  but  they  did 
not  and  could  not  give  any  criteria^  by  which  the  presence  or  ab- 
sence of  understanding  could  be  established.  The  rule  was  not 
precise,  because  it  did  not  define  «  understanding."  In  one  sense 
the  capacity  to  answer  "yes"  and  "no"  intelligently  implies  a 
certain  modicum  of  understanding;  i.  e.,  the  possession  of  an  intel- 
ligence, however  small,  differing  in  kind  from  that  possessed  by 
brute  animals,  and  which  is  therefore  denominated  understanding, 
and  it  is  in  this  sense  that  the  word  is  taken  in  the  Lispenard  case. 
Whether  or  not  the  rule  was  ever  employed  in  such  an  extremely 
restricted  sense,  however,  a  different  rule  has  long  since  been 
adopted  in  the  English  courts,  and  is  now  the  prevailing,  if  not  the 
settled,  doctrine  in  this  country.  The  distinction  between  the  two 
rules  consists  simply  in  this :  By  the  Lispenard  doctrine  it  is  main- 
tained that  any  person  endowed  with  the  minutest  amount  of  hu- 
man intelligence  has  the  legal  capacity  to  make  a  will.  The  later 
view  is,  that  testamentary  capacity  lies  somewhere  in  that  doubtful 
ground  where  mere  weakness  ends  and  idiocy  begins.  A  "  sound 
and  disposing  mind  and  memory"  are  required.  This  must  refer 
to  a  positive  thing;  there  must  be  some  mind,  or  it  is  absurd  to 
speak  of  a  disposing  mind.     The  adjective  cannot  qualify  a  nullity. 

The  Lispenard  case  was  followed  in  New  York,  though  not  with- 

1  It  IB  scarcely  necessary  to  notice  the  antiquated  tests  of  the  old  abridgments. 
Even  Swinburne,  writing  in  1690,  ridicules  them,  e.  ff.  **  Quid 7  estne  statim 
fatuui  quuquU  non  potest  denontirare  patrem  f  Abait — nam^  ut  concedam,  fiiium  ilium 
merito  tagacem  diet,  suum  qui  novit  patrem."  Swin.  Will.  48,  a.  Note  c. 
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out  protest,  in  Blanehard  vs.  NeMe^  S  Den.  87 ;  Osterhaut  vs. 
Shoemaker^  Id.  in  note ;  Newhouse  ts.  Q-odwin^  17  Barb.  246 ; 
dark  vs.  Sawyer^  2  Corns.  498 ;  and  in  Thomp%on  tb.  Thompson^  21 
Barb.  116 ;  in  which  case  Judge  Clsbkb  delivered  a  dissenting  opin- 
ion, upon  the  ground  already  noticed,  that  <<  unsoundness  of  mind" 
had  been  admitted  as  a  legal  term  in  a  different  sense  from  that  in 
which  it  had  been  formerly  employed. 

The  whole  question  of  testamentary  incapacity  arising  from  im- 
becility received  a  thorough  and  exhaustive  discussion  in  the  case 
of  the  Parish  Will.  The  facts  of  this  case  are  too  recent  to  need 
recapitulation.  The  counsel  for  the  proponents  pursued  the  same 
line  of  argument  as  that  previously  taken  by  Senator  Yerplanck, 
and  fortified  the  conclusion  by  the  citation  of  various  additional 
authorities.^  These  authorities  were  howeveri  as  in  the  former  in- 
stance, either  taken  from  cases  arising  upon  questions  of  pleading 
or  writs  de  lunatico^  in  the  law  or  equity  courts,  or,  where  they 
were  taken  from  decisions  upon  questions  of  testamentary  capacity, 

1  The  substance  of  these  authorities  is  as  follows  : — 

T.  89  Hen.  6 ;  43  B.  (Tear  Book).  I.  A  coramon  law  quoation  of  pleading. 

n.  Beverly'i  Ocue  (4  Co.  126  b),  dted  to  prore  II.  This  ia  contrary  to  3  Atk.  108, 1  Black.  Com. 
that  the  prerogatlre  of  the  Crown  which  related  302, 1  Ridg.  Cm,— Lord  Ely't  r<i«e— before  cited, 
to  non  eomp.  who  were  not  idiots,  as  it  only  took  Cf.  also  Lord  Hasswicki'b  remarks,  quoted  1  Ridg. 
away  the  custody  and  not  the  absolute  ownership  Cas.  App.  0.  *'  Ood  forbid  that  a  weakness  of 
of  the  property  of  the  non  eomp.  wss  not  odious  mind  only  should  be  a  nufflciont  rea«on  for  grant* 
nor  strictly  construed.  ing  the  euttody  of  the  person  and  eetato.*' 

m.  Bed^tni  vs.  Lard  JBIy,  1  Ridg.  Oat.  632.  m.  Decided  in  1767,  before  the  meaning  of  the 

term  "unsound  mind"  had  been  extended,  and 

arose  upon  a  commission  of  lunacy,  inTolring  th« 

Crown  right  to  the  custody  of  the  e«tate.    In  the 

same  case  (charge  of  Georor  Smith,  Esq ,  p.  617), 

the  strict  rule  is  seemingly  confined  to  "  inquiriu 

of  lhi$  iort.'*    (Italics  orii^nal.) 

IV.  8  Wash.  0.  a  R.  687,  S.  F.  9  Ves.  810,  and         IV.  If  the  Uspenard  doctrine  were  true,  thare 

2  DaT.  Pari.  Cw.  283,  cited  to  prore  "  that  a  man's     could  not  be  one  standard  of  capacity  for  wills 

capacity  may  be  perfect  to  dispose  of  his  property     and  another  for  contracts.      "Unsoundness  of 

by  will,  and  yet  Tery  inadequate  to  the  manage-     mind*'  is  the  gxx>und  of  the  incapacity  in  both 

ment  of  other  business;  as,  for  instance,  to  make     cases:  and  if  that  term,  ai  i!«  claimed,  has  an  ex- 

oontracts  for  the  purchase  and  sale  of  property."     act  definition,  it  must  apply  equally  to  both. 

Indeed,  the  words  of  the  Statute  of  Fines  (18 
Xdw.  1)  disabling  a  person  of  "  non  sane  mem- 
'  ory"  fttMSk  making  a  *'  purchase  and  sale  of  pnv 
perty*'  in  that  form,  are  the  very  words  upon 
which  Lord  OOKK  is  commenting  when  he  glrss 
tbe  definition  of  non  compoi,  upon  which  th«  Lk^ 
panard  doctrine  rests. 
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thej  present  a  different  bearing  when  viewed  in  the  light  of  the 
historical  facts  already  adverted  to.  Judge  Da  vies,  delivering  the 
opinion  of  the  court  in  the  case,  derives  the  principle  of  law  rela- 
tive to  the  rule  of  mental  unsoundness  from  the  later  authorities, 
and  finally  adopts  very  nearly  the  language  of  Judge  Bbdfibld,  in 
the  case  of  Converse  vs.  Converse^  and  holds  that  the  testator  must 
^^have  sufficient  active  memory  to  collect  in  his  mind,  without 
prompting^  the  particulars  or  elements  of  the  business  to  be  trans- 
acted, and  to  hold  them  in  hie  mind  a  sufficient  length  of  time  to 
perceive  at  least  their  obvious  relation  to  each  other,  and  be  able 
to  form  some  rational  judgment  in  relation  to  them.  A  testator 
who  has  sufficient  mental  power  to  do  these  things  is,  within  the 
meaning  and  intent  of  the  Statute  of  Wills,  a  person  of  sound  mind 
and  memory,  and  is  competent  to  dispose  of  his  estate."' 

Although  the  rule  as  above  expressed  may  be  obnoxious  in  some 
respects  to  criticism,  this  arises  from  the  difficulty,  or  rather  the 
impossibility,  of  framing  any  rule  at  all  upon  a  subject  which  does 
not  admit  of  exact  definitions^  and  a  great  part  of  which  lies  be- 
yond the  reach  of  human  investigation.  The  importance  of  the 
decision  consists  in  the  fact  that  it  takes  a  judicial  view  of  imbe- 
cility, which  more  nearly  accords  with  the  established  medical  doc- 
trines concerning  that  condition  of  mental  deficiency.  Psycholo- 
gists have  settled  that  there  are  degrees  of  imbecility,  although 
they  may  not  have  agreed  upon  a  classification  of  those  degrees, 
and  the  rule  of  law,  in  conformity  to  this  fact,  now  is,  that  testa- 
mentary capacity  depends  not  merely  upon  the  presence  of  a  con- 
dition of  mind  one  remove  from  idiocy,  but  upon  the  degree  of  im- 
becilUy  of  the  testator.  The  rule  however,  as  stated,  does  not 
directly  assert  that  all  of  those  whom  physicians  class  under  the 
head  of  imbeciles  are  rendered  incapable  of  making  a  valid  will.^ 


»  21  Verm.  168. 

'  Jadge  DaTles's  Opinion,  p.  14. 

'  The  word  imbtemty^  m  a  medical  term,  differs  somewhat  in  signification  from 
its  popular  meaning.  In  the  latter  sense  it  means  an^  weakness  of  mind  below 
the  ordinary  mental  capacity  of  mankind,  (Web.  Diet,  m  wwb)  ;  in  the  former  it  re- 
fers to  an  abnormal  weakness  of  intellect.     (Ray's  Med.  Jour,  of  Insaa.  77.) 

Vol.  XII.— 2 
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lY .  The  foregoing  imperfect  summary  of  the  present  legal  doo- 
trines  upon  the  qaestion  of  mental  unsoundness  in  relation  to  tes- 
mentary  capacity,  and  comparison  of  the  rules  of  the  Courts  with 
the  statements  of  medical  writers,  show  that  the  former,  in  almost 
every  case,  harmonize  with  the  latter  as  nearly  as  can  be  expected, 
and  as  neariy,  perhaps,  as  is  possible,  in  view  of  the  widely  di£fer- 
rent  functions  of  the  judge  and  the  physician.  It  is  a  frequent 
subject  of  complaint  among  the  latter  class  that  the  law  does  not 
keep  pace  with  advancing  medical  science.  But,  from  the  neoes* 
sity  of  the  case,  great  caution  must  be  observed  in  admitting  a 
medical  discovery  to  modify  a  rule  of  law.  It  would  be  as  unwise 
to  recognise  a  psychological  fact  not  clearly  established,  as  to 
ignore  such  a  fact  when  settled  beyond  dispute.  The  rules  of  law, 
framed  to  secure  justice  to  the  citizen,  must  be  expressed  in  cer- 
tain terms  and  be  universal  in  their  application,  and  cannot  always 
strictly  coincide  with  the  facts  of  medical  experience. 

Considered  from  any  point  of  view,  however,  the  history  of  the 
legal  doctrines  upon  the  subject  under  discussion  affords  an  in- 
stance of  the  living  principle  animating  our  law,  by  which,  in  its 
gradual  development,  it  conforms  itself  to  the  progress  of  know- 
ledge and  the  wants  and  necessities  of  each  successive  age. 


•♦•* 


RECENT   AMERICAN    DECISION$. 

Supreme  Judicial  Court  of  Maine. 

MORRILL  et  al.  vs.    NOTES,  RECEIVER,  ETC. 

The  T.  &  C.  Railroad  Company ,  in  1851,  issued  bonds  for  the  purpose  of  finishing 
their  railroad,  and  secured  them  by  a  mortgage,  in  trust,  of  their  railroad  and 
franchise,  together  with  all  engines  and  cars  then  owned,  or  afUmeardk  to  be  pur- 
eluued  and  put  upon  the  railroad.  In  1863  the  company  purchased  an  eng^e  and 
certain  ears,  which,  after  being  used  for  some  time,  they  mortgaged  to  other 
parties.  In  1869,  a  bill  in  equity  was  commenced  by  the  holders  of  the  bonds, 
against  the  Company  and  the  assignees  of  the  mortgage,  to  compel  them  to  eze* 
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oute  the  irnst.  A  receirer  was  appointed  by  the  oonseni  of  the  parties,  who 
took  all  the  property  from  the  poBBeflsion  of  the  mortgagors,  to  hold  the  same, 
under  the  direction  of  the  Court,  pendenU  lite.  The  mortgagees  under  the  second 
mortgage  thereupon  demanded  the  engine  and  cars  of  the  receiver,  and  upon  his 
refusal  to  deliyer  the  property,  they  commenced  an  action  of  trover,  and  obtained 
leave  of  Court  to  prosecute  it. 

Upon  these  facts,  it  teat  kddy  that  as  the  engine  and  oars  came  rightiUlly  into  the 
possession  of  the  receiver,  and  had  not  been  sold  by  him,  there  had  been  no 
conversion ;  and  even  if  the  property  belonged  to  plaintiffs,  they  should  have 
tried  the  title  by  a  suit  for  the  poeeeetion^  and  could  not  maintain  an  action  of 
trover. 

It  woe  alio  held.  That  under  the  faret  mortgage  a  lien  was  created  upon  the  rolling 
stock  to  be  subsequently  acquired,  which  attached  as  it  was  afterwards  pur- 
chased and  placed  upon  the  railroad  by  the  mortgagors ;  and  that  the  second 
mortgagees  therefore  acquired  no  title  which  they  could  maintain  against  those 
holding  under  the  first  mortgage. 

The  facts  in  this  case  sufficiently  appear  in  the  opinion  of  the 
Court,  which  was  delivered  by 

Davis,  J. — This  is  an  action  of  trover^  against  the  Receiver  of 
the  York  and  Cumberland  Railroad,  to  recover  the  value  of  a 
locomotive  and  several  cars.  The  property  in  controversy  was 
purchased  in  1853,  at  different  times,  and  mortgaged  to  the  plain- 
tiffs in  December  of  that  year. 

Feb.  6,  1851,  the  Railroad  Company  mortgaged  to  John  G. 
Myers,  their  railroad,  then  in  process  of  construction,  with  all  their 
real  and  personal  property,  franchises,  &c.,  <<  including  all  cars, 
engines,  and  furniture,  that  have  been,  or  may  be  purchased  for  or 
by  said  company."  This  mortgage  to  Myers  was  in  tru$tj  to 
secure  the  payment  of  bonds  to  be  issued  for  the  purpose  of  finish- 
ing the  construction  and  equipment  of  the  railroad  ;  and  it  was 
afterwards  assigned  by  Myers,- and  came  into  the  hands  of  Churchill 
and  others,  who  now  hold  it,  in  trust,  to  secure  the  bonds  issued  in 
accordance  with  its  provisions.  The  papers  in  the  equity  suit  with 
which  this  is  connected,  show  that  the  mortgage  was  duly  re- 
corded in  the  registry  of  deeds  for  the  county,  and  also  in  the'  city 
registry  of  mortgages  of  personal  property.  The  oopy  in  this 
case  has  no  certificate  of  registry  by  the  city  clerk,  but  no  ques- 
tion is  raised  by  counsel  on  this  point. 
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In  1859,  certain  holders  of  the  bonds  commenced  a  suit  in  equity 
against  the  company  and  Charchill,  and  others  who  now  hold  the 
mortgage,  to  compel  them  to  execute  the  trust  created  thereby ; 
and  Noyes,  the  defendant,  by  consent  of  the  parties,  was  appointed 
a  receiver,  to  take  possession  of,  hold,  and  manage  the  entire 
property,  while  the  bill  should  be  pending.  The  engine  and  cars 
in  controversy  were  found  by  him  in  possession  of  the  company, 
in  daily  use  upon  the  railroad ;  and  he  took  possession  of  them, 
with  the  other  property,  in  March,  1860. 

After  he  had  been  in  possession  of  the  railroad  about  six  months, 
the  plaintiffs  demanded  the  engine  and  cars  mortgaged  to  them 
in  1853,  and  he  refused  to  deliver  them.  They  thereupon  com- 
menced this  suit,  charging  him  with  a  conversion  of  the  property 
on  the  day  of  the  demand,  and  claiming  to  recover  the  value  of  it 
of  him,  personally. 

There  is  no  evidence  that  they  had  ever  taken  the  property 
into  their  actual  possession.  By  their  agent,  they  nominally  took 
possession  of  it,  while  it  was  in  use  on  the  railroad  track,  in  October, 
1859.  But  they  did  not  remove  it,  or  attempt  to  interfere  with 
the  possession  of  the  company.  They  left  it  as  it  was  before  ;  and 
they  must  have  known  that  the  company  continued  to  hold  and 
use  it.  They  must  be  presumed  to  have  consented  to  such  pos- 
session and  use.  If  the  company  had  been  strangers,  it  might  have 
been  otherwise.  But  so  long  as  the  mortgagees  of  such  personal 
property  leave  it  in  the  possession  of  the  mortgagors,  without  for- 
bidding them  to  use  it,  they  certainly  cannot  be  trespassers  for  so 
doing. 

The  counsel  for  the  plaintiffs  is  undoubtedly  correct  in  saying 
that,  if  a  receiver  should  take  possession  of  property  not  embraced 
in  the  order  by  which  he  is  appointed,  or  in  the  commission  under 
which  he  acts,  he  would  be  personally  liable  to  the  owner.  If  he 
exceeds  the  authority  conferred  upon  him,  he  can  show  nojustifica- 
trbn  as  an  officer  of  the  court. 

But  in  the  case  at  bar,  the  property  in  controversy  was  em- 
braced in  the  receiver's  commission.  It  was  in  the  possession  of 
the  railroad  company,  and  constituted  a  part  of  their  rolling  stock. 
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It  was  mortgaged  to  the  plaintiffs ;  the  right  of  redemption,  nnless 
the  forfeiture  had  been  waived,  was  lost.  Bat  the  possession  of 
the  company  was  not  wrongful.  The  receiver  succeeded  to  the 
rights  of  the  company.     As  thejf  were  not  trespassers,  he  was  not. 

Nor  do  the  plaintiffs  claim  that  the  defendant  came  wrong- 
fully into  the  possession  of  the  property,  in  March,  1860.  They 
ground  their  suit  upon  a  subsequent  demand  made  by  them,  and  a 
refusal  by  him  to  deliver  it.  They  allege  in  their  writ  a  conver- 
sion by  such  refusal,  Sept.  24,  I860. 

A  receiver  is  not  merely  an  agent  of  the  complainants,  in  the 
suit  under  which  he  is  appointed.  He  represents  the  court,  for 
all  the  parties  interested  in  the  property,  and  acts,  instead  of  the 
court,  for  the  benefit  of  all.  He  is  the  servant  of  the  court. 
His  possession  is  the  possession  of  the  court ;  and  any  attempt 
to  interfere  with  it,  without  leave  of  court,  is  a  contempt.  2 
Story's  Eq.  829  ;  Gheen  vs.  Bostwicky  1  Sandf.  Ch.  185 ;  Angell 
vs.  Smithy  9  Vesey  385. 

It  is  the  duty  of  the  receiver  to  take  possession  of  the  property. 
If  the  person  who  has  possession  refuses  to  deliver  it  up,  if  he  is 
a  party  to  the  bill,  he  may  be  proceeded  against  for  a  contempt. 
If  he  is  not  a  party,  he  may  be  made  one  for  that  purpose.  Or 
the  receiver,  by  leave  of  court,  may  proceed  to  recover  possession 
by  a  suit  at  law.  Parker  vs.  Browning^  8  Paige  888  ;  Wynne  vs. 
Newhoroughy  8  Bro.  Ch.  88  ;  Oreen  vs.  Winter^  1  Johns.  Ch.  60. 

After  the  receiver  has  taken  possession,  any  person  claiming 
the  property,  or  any  interest  therein,  may  present  his  claim  to  the 
court.  He  may  be  made  a  party  to  the  suit  in  order  to  establish 
his  claim.  Or  he  may  petition  to  have  it  heard  before  a  master. 
Or  he  may,  by  express  permission  of  the  court,  bring  a  suit  for 
the  possession^  care  being  taken  to  protect  the  receiver.  But  the 
receiver  will  not  be  ordered  to  deliver  the  property  to  a  claimant 
until  his  right  is  established,  in  one  of  these  modes.  Nor  can  any 
claimant  bring  a  suit  against  the  receiver,  except  by  leave  of 
court,  without  being  liable  for  a  contempt,  if  the  property  is  a  part 
of  the  subject-matter  in  controversy.  2  Story's  Eq.  833 ;  8 
Daniel's  Ch.  1982;  6  Ves.  287;  Nbe  vs.(?t6Mn,  7  Paige  518;  Al- 
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bony  Bank  vs.  ScAermerhom^  9  Paige  872 ;  Howell  vs.  RipUy^  10 
Paige  43. 

These  general  principles  are  decisive  of  the  case  before  us. 
The  receiver  came  rightfully  into  possession  of  the  property.  It 
was  his  duty  to  retain  possession  until  ordered  otherwise  by  the 
court.  The  plaintiffs  had  leave  to  bring  this  suit,  but  they  chose 
the  form  of  their  action.  They  have  mistaken  their  remedy. 
Their  action  is  not  a  suit  for  the  possession^  but  is  an  attempt  to 
hold  the  receiver  personally  liable  for  the  value  of  the  property. 
Such  an  action  cannot  be  maintained  under  the  circumstances  of 
this  case.  Whether  in  any  case  an  action  of  trespass  or  trover  can 
be  maintained  against  a  receiveri  when  he  rightfully  takes  posses- 
sion of  the  property,  is  a  question  upon  which  it  is  unnecessary  for 
us  to  express  any  opinion.  If  the  property  is  real  estate,  so  that 
the  title  can  be  tried  in  an  action  of  trespass,  without  changing 
such  title,  or  rendering  the  receiver  liable  for  the  value,  perhaps 
there  would  be  no  objection  to  its  maintenance.  Or  if  he  has  re- 
ceived the  rents  of  real  estate,  or  has  sold  personal  property,  by 
order  of  the  court,  perhaps  the  amount  in  his  hands  may  be  claimed 
in  a  suit  at  law.  But  in  the  case  at  bar,  the  plaintiffs,  if  the 
owners,  can  only  recover  the  possession,  in  an  appropriate  action 
therefor. 

But  if,  for  this  reason,  the  plaintiffs  cannot  recover  in  this  suit, 
still  it  may  be  well  for  us  to  examine  their  title  to  the  property,  in 
order  to  save  further  litigation.  The  question  has  been  fully  pre- 
sented and  argued.  The  plaintiffs  claim  that  the  engine  and  cars 
sued  for  could  not  have  been  conveyed  by  the  mortgage  to  Myers, 
of  February  6,  1851,  because  not  in  existence  at  the  time.  They 
were  not  purchased  by  the  railroad  company  until  1853.  As  the 
mortgage  to  the  plaintiffs  was  made  after  the  purchase,  their  title 
is  good  unless  the  title  passed  to  Myers,  in  trust,  by  the  first  mort- 
gage- 

The  question  whether  a  mortgage  of  personal  property  not  in 

existence,  or  not  owned  at  the  time  by  the  mortgagor,  can  be  made 
available  by  the  mortgagee,  as  a  lien  upon  property  afterwards  ac- 
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qniredy  has  been  diBcussed  in  many  recent  cases,  with  some  ap- 
parent difference  of  opinion. 

Some  of  the  courts  hare  denied  that  anj  difference  exists,  and 
have  attempted  to  reconcile  the  cases  on  the  ground  that  such  a 
mortgage,  though  vofd  at  law,  is  valid  in  equity.  But  this  is  a 
loose  use  of  language,  that  tends  more  to  confuse  than  to  recon- 
cile. If  such  a  mortgage  is  absolutely  void,  for  want  of  any  sub- 
ject-matter to  support  it,  then  it  should  be  so  held  in  equity,  as  well 
as  at  law.  But  if  not  thus  void,  to  what  extent  is  it  valid  ?  and  in 
what  sense  ?  It  is  only  by  conceding  its  validity,  that  it  is  perti- 
nent to  inquire  whether  the  remedy  is  in  equity,  or  by  a  suit  at 
law. 

In  other  cases  the  reasoning  is  syllogistic  and  summary.  '^Qui 
non  habetj  ille  nan  dat.*'  A  mortgage  is  a  grant.  Therefore  a 
mortgage  of  what  one  does  not  own,  or  of  what  is  not  in  ezse^  is 
void. 

But  a  mortgage  is  a  grant,  to  be  defeated  upon  a  condition. 
This  makes  it  merely  the  creation  of  a  lien,  with  certain  rights  to 
secure  and  enforce  it.  A  lien  may  be  created  without  a  grant. 
And  sometimes  a  contract  intended  as  a  grant,  but  ineffectual  as 
such,  will  be  upheld  in  equity  as  a  lien.  So  that  the  syllogism  is  by 
no  means  certain  to  dispose  of  the  question. 

As  a  general  proposition  it  may  be  said,  that  a  mortgage  of  such 
goods  as  may  be  in  a  store  on  a  future  day, — or  of  such  furniture 
as  may  be  in  a  house,— or  of  such  machinery  as  may  be  in  a  mill, — 
or  of  such  stock  as  may  be  on  a  farm, — when  no  particular  pro- 
perty is  referred  to,  will  not  convey  any  title  to,  or  create  any  lien 
upon,  such  property  subsequently  acquired,  which  can  be  upheld 
or  enforced  in  a  suit  at  law.  Head  v.  Goodwin,  37  Maine  181 ; 
Barnard  vs.  Eaton,  2  Cush.  294 ;  Codman  vs.  Freeman,  8  Cush. 
306  ;  Otis  vs.  Sill,  8  Barb.  102  ;  Gardner  vs.  McEwen,  19  N.  Y. 
(5  Smith)  123  ;  Tapfield  vs.  Hillman,  46  Eng.  C.  L.  243 ;  Lunn  vs. 
Thornton,  50  Eng.  C.  L.  379 ;  G-ale  vs.  Burnell,  53  Eng.  C.  L.  850. 
In  Connecticut,  a  mortgage  of  a  shifting  stock  of  goods  in  a  store, 
was  held  to  create  the  same  lien  upon  goods  subsequently  purchased 
as  upon  those  owned  at  the  time.     Eolli/  vs.  Brown,  14  Conn.  255. 
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A  similar  decision  iras  made  in  this  State,  in  the  case  of  Head  vs. 
Goodmn,  37  Maine  181.  But  that  case  was  questioned  in  Jones 
vs.  Richardson^  10  Met.  481 ;  and  it  was  substantially  overruled 
in  Pratt  vs.  Chase^  40  Maine  269.  The  question  is  therefore  no 
longer  an  open  one  in  this  court. 

It  should  be  noticed,  however,  that  in  nearly  all  the  cases  cited, 
the  mortgages  were  exceedingly  indefinite.  Some  of  them  de- 
scribed no  particular  property  which  could  be  identified  ;  but  they 
were  mortgages  of  mere  contingencies  of  such  property  as  the 
mortgagors  might  purchase,  if  they  should  purchase  any.  They 
were  void  for  uncertainty^  if  for  no  other  reason.  Winslow  vs. 
Merchants'  Ins.  Go,,  4  Met.  306.  Except  the  case  o{  Otis  vs.  Sill, 
8  Barb.  102,  they  probably  would  not  have  been  upheld  in  equity, 
any  more  than  at  law,  Mogg  vs.  Baker,  3  Mces.  &  Welsh.  195 ; 
Moody  vs.  Wright,  13  Met.  17. 

We  can  understand  these  cases  better  by  referring  to  another 
class  in  which  conveyances  of  property,  not  in  existence  at  the 
time,  have  been  upheld,  either  at  law  or  in  equity.  And  we  think 
it  will  be  seen  that  sales  or  mortgages  of  such  property  have  been 
sustained  when  within  the  following  rules. 

1.  The  contract  must  relate  to  some  particular  property  de- 
scribed therein,  which,  though  not  in  existence,  must  be  reasonably 
certain  to  come  into  existence,  so  that  the  minds  of  the  parties  may 
be  in  agreement  as  to  what  it  is  to  be,  and,  if  the  sale  is  absolute, 
what,  with  reasonable  certainty,  taking  the  ordinary  contingencies 
into  consideration,  is  the  present  value. 

2.  The  vendor  or  mortgagor  must  have  a  present,  actual  interest 
in  it,  or  concerning  it.  As  is  said  in  illustrating  Rule  14  of 
Bacon's  Maxims,  "  the  law  doth  not  allow  of  grants,  except  there 
be  i\LQ  foundation  of  an  interest  in  the  grantor."  There  must  be 
something  in  presenti,  of  which  the  thing  in  futuro  is  to  be  the 
product,  or  with  which  it  is  to  be  connected,  as  necessary  for  its 
use,  or  as  incident  to  it,  constituting  a  tangible,  existing  basis  for 
the  contract. 

The  application  of  these  principles  to  the  multifarious  affairs  of 
a  business  people,  may  sometimes  bo  diflScult.     And  in  the  various 
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enterprises  that  are  likely  to  be  undertaken  in  a  country  distin- 
guished for  its  manufactures,  and  its  domestic  and  foreign  com- 
merce, new  applications  of  them  from  time  to  time  may  be  re- 
quired. But  the  illustrations  to  be  found  in  the  decided  cases 
will  be  suflBcient  for  our  present  purpose. 

Thus,  one  may  sell  all  the  wool  which  shall  grow  for  a  term  of 
years  on  sheep  owned  by  him  at  the  time ;  but  not  the  wool  to  be 
grown  on  so  many  sheep,  if  he  does  not  own  them.  Grantham  vs. 
J7aw^^y,Hobart  132 ;  Smith  vs.  Atkins^  18  Verm.  461.  So  he  may 
sell  the  grass,  or  any  crop  that  does  not  require  annual  renewal, 
that  shall  grow  upon  his  farm  for  a  term  of  years.  JencJcs  vs. 
Smith,  1  Coms.  90 ;  Bank  of  Lansinghurg  vs.  Crary,  1  Barb. 
542  ;  Milliman  vs.  Neher,  20  Barb.  37. 

If  one  contracts  for  the  construction  of  a  carriage,  or  a  vessel, 
for  himself,  and  pays  therefor,  he  acquires  no  title  until  it  is  com- 
pleted and  delivered.  Mucklow  vs.  Mangles^  2  Taunt.  318 ;  Com- 
fort vs.  Kierstedy  20  Barb.  472.  But  if  he  buys  a  chattel  in  pro- 
cess of  construction,  and  it  is  delivered  to  him,  though  afterwards 
to  be  finished,  the  title  passes,  and  the  additions  made  to  it  for  the 
purpose  of  completing  it  become  his  property  from  the  time  when 
they  are  attached  to  it.  The  only  reason  why  the  conveyance  of  a 
vessel  on  the  stocks  was  not  upheld  as  a  mortgage,  in  Bonsey  vs. 
AmeCy  8  Pick.  236,  was  because  there  was  no  delivery,  and  the 
registry  law  had  not  then  been  enacted,"  which  renders  a  delivery 
unnecessary.  Call  vs.  Gray,  37  N.  H.  428.  A  mortgage  of  un- 
finished chattels  gives  the  mortgagee  a  good  title  to  them  when 
finished.     Harding  vs.  Coburn,  12  Met.   33 ;    Jenckes  vs!  Goffe, 

1  R.  I.  511 ;    Perry  vs.  Pettingill,  33  N.  H.  433. 

So  the  owner  of  a  ship  may  assign  the  freight  of  a  voyage  which 
has  been  commenced.  In  re  ship  TFiofre,  8  Price  269 ;  Douglas  vs. 
Mussel,  1  M.  k  K.  (7  Eng.  Ch.)  488.  Or  he  may  sell  the  oil 
and  cargo  to  be  brought  home  from  a  whaling  voyage  then  being 
prosecuted.     Langtonys.  JSorton^  1  Hare  549  ;  Fletcher  vs.  Morey, 

2  Story  555.  And  a  laborer,  employed  by  another,  may  assign  his 
wages  afterwards  to  be  earned;  but  not  unless  they  are  to  be 
earned  under  an  existing  contract.     Mulhall  vs.  Qulnn,  1  Gray 
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105 ;  Tw%8$  vs.  Cheever,  2  Allen  40 ;  Lannan  vs.  Smithy  7  Gray 
150. 

la  the  case  at  bar,  the  subject-matter  of  the  contract  was  suffi- 
ciently definite  and  certain ;  its  subsequent  existence  was  reason- 
ably sure ;  and  the  mortgagors  had  an  existing  interest  in,  and 
title  to,  the  other  property  then  mortgaged,  of  which  this  was  to 
be  an  essential  part,  necessary  for  its  use,  to  be  added  to  it  for  the 
purpose  of  finishing  it.  It  is  entirely  unlike  the  case  of  a  chang- 
'   ing  stock  of  goods. 

The  mortgagors  had  a  charter  for  a  railroad,  with  all  the  neces- 
sary franchises  and  rights  for  its  construction,  equipment,  and 
operation.  The  mortgagee  had  previously  contracted  to  construct 
and  equip  it  for  the  company ;  and  the  work  had  been  commenced. 
He  was  to  be  paid  partly  in  the  bonds  of  the  company,  which  would 
sell  in  the  market.  Thereupon  they  mortgaged  to  him,  and  in 
trust  for  the  holders  of  the  bonds^  their  franchise,  road,  rights  of 
way,  materials,  buildings,  completed,  or  in  process  of  construction, 
^^  including  all  cars,  engines,  and  furniture,  that  have  been  or  may 
he  purchased  for  or  by  said  company,"  to  secure  the  contract  "  for 
the  construction  and  equipment  of  said  railroad,"  and  to  secure 
the  payment  of  the  bonds  to  be  issued  to  the  mortgagee,  to  him, 
'^  or  to  his  assigns,  who  shall  become  the  holders  of  said  bonds." 

A  large  part  of  the  numerous  railroads  in  this  country  have  been 
constructed  by  the  aid  of  mortgages,  to  individuals,  or  to  trustees. 
Many  of  these  mortgages,  perhaps  most  of  them,  embrace,  speci- 
fically, engines  and  cars,  to  he  subsequently  acquired.  As  they  are 
made  to  secure  bonds  not  to  be  due  for  many  years,  and  the  rolling 
stock  is  perishable,  unless  such  future  acquisitions  can  be  mort- 
gaged, as  incident  to,  and  essential  to  the  use  of,  the  railroad 
itself,  the  security  is  liable  to  be  greatly  diminished.  The  ques- 
tion is  one  of  great  importance  in  respect  to  the  interests  involved 
in  its  determination.  Nor  is  it  a  new  one.  It  has  been  considered 
by  several  courts  of  the  highest  respectability ;  and  such  mortgages 
have  been  sustained,  not  only  as  to  existing  property,  but  as  to  that 
subsequently  acquired.  Pierce  vs.  Emery ^  33  N.  H.  484  ;  Seymour 
vs.  C.  ^  N.  F.  Railroad  Co,,  25  Barb.  286 ;    Trust  Co.  vs.  Een- 
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dricksony  25  Barb.  484 ;  Coe  yb.  Sart  et  aLj  6  Am.  Law  Reg.  27 ; 
Pennoeh  vs.  Coe^  23  Howard  117 ;  Phillips  vs.  WinslotOy  18  B. 
Monroe  531. 

In  nearly  all  these  cases  the  question  is  discussed  with  much 
research  and  force  of  reasoning.  And,  in  the  absence  of  contrary 
decisions,  they  constitute  a  weight  of  authority  not  to  be  disre- 
garded, unless  it  can  be  clearly  shown  that  they  are  erroneous. 

In  some  of  them,  the  companies  were  specially  empowered  by 
legislative  acts  to  mortgage  their  property  ^ni  franchises.  In  the 
case  of  Sowe  vs.  Freeman^  14  Gray  566,  such  a  mortgage  was 
upheld  on  the  subsequent  confirming  statute,  with  an  intimation 
that  otherwise  it  would  have  failed.  But  the  general  question  was 
not  considered  by  the  Court.  The  power  of  a  corporation,  without 
any  legislative  act,  to  mortgage  its  franchises  with  other  property, 
to  secure  its  liabilities,  has  never  been  questioned  in  this  State, 
though  such  mortgages  have  been  common  for  many  years,  and 
rights  under  them  have  been  determined  in  this  Court.  The  weight 
of  authority  in  this  country  is  in  favor  of  the  doctrine  that  the 
power  to  mortgage  is  incident  to  the  rights  granted  by  the  act  of 
incorporation.  Even  if  the  franchise  to  be  a  corporation  cannot  be 
assigned,  <<  the  franchises  to  build,  own,  and  manage  a  railroad,  and 
take  tolls  thereon,  are  not  necessarily  corporate  rights ;  they  are 
capable  of  existing  in  and  of  being  enjoyed  by  natural  persons, 
and  there  is  nothing  in  their  nature  inconsistent  with  their  being 
assignable."  CuBTis,  J.,  in  ffall  vs.  Sullivan  RaUtoay.  At  most, 
it  would  seem  that  an  assignment  can  only  work  a  forfeiture.  And 
if  the  State  waives  such  forfeiture,  the  question  cannot  be  raised 
collaterally  by  other  parties.  The  cases  on  this  subject  are  cited 
and  reviewed  in  Bedfield  on  Railways,  §  285,  notes  19  and  20. 
The  mortgage,  in  the  case  at  bar,  of  all  the  franchises  and  prop- 
erty of  the  corporation,  is  as  effectual  between  the  parties  to  it,  as 
if,  like  those  in  some  of  the  cases  cited,  it  had  -been  made  under  a 
special  act  of  the  legislature.  Whether  the  assignees  of  the  mort- 
gage, without  any  further  proceedings,  legislative  or  judicial,  will 
have  all  the  corporate  rights  of  the  company,  is  not  a  question  now 
presented.     The  subsequent  statute  of  1852,  prohibiting  any  com- 
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pany  from  assigning  any  rights  under  its  charter  without  the  con* 
sent  of  the  legislature,  expressly  excepts  mortgages  made  to  secure 
debts  of  the  corporation,  and  recognises  their  validity.  B.  8.,  ch. 
61,  sec.  31. 

In  the  case  of  7^'ust  Company  vs.  ffendrickson  it  was  held  that, 
as  between  mortgagors  and  mortgagees,  the  engines  and  cars  were 
fixtures,  so  that,  without  any  express  grant,  they  would  have  be- 
come the  property  of  the  mortgagees  by  being  attached  to  the 
railroad.  If  they  were  fixtures,  that  result  would  follow,  although 
they  were  not  in  existence  when  the  mortgage  was  given.  That 
they  have  some  of  the  qualities  of  fixtures  cannot  be  denied.  They 
are  fitted  to  the  gauge  of  the  road,  and  are  adapted  to  the  particu- 
lar use  upon  it.  In  the  modern  cases,  whether  an  article  is  a  fix- 
ture is  determined  more  by  such  consideration^,  than  by  its  being 
actually  attached  to  the  land.  Without  the  rolling  stock,  the  road 
is  not  only  worthless  to  the  company,  but  it  ceases  to  be  of  any 
public  use.  Important  public  interests  are  therefore  involved  in 
the  question. 

But  if  the  engines  and  cars  are  not  fixtures,  they  are  so  con- 
nected with  the  railroad,  and  so  indispensable  to  its  operation,  that 
there  is  a  clear  distinction  between  them  and  other  kinds  of  per- 
sonal property.  They  may  well  be  held  to  be  exceptions  to  the 
general  rule  that  property  not  in  esse  cannot  be  conveyed.  We  do 
not  mean  to  intimate  that  rolling  stock  to  be  subsequently  ac- 
quired could  be  mortgaged  without  the  railroad.  But  when  the 
railroad  itself  is  mortgaged,  with  the  franchise,  the  rolling  stock 
to  be  acquired  for  the  purpose  of  completing  or  repairing  it  is  so 
appurtenant  to  it,  that  the  company  have  a  present,  existing  in- 
terest in  it,  sufficient  to  uphold  the  grant  of  both  together — the 
one  as  incident  to  the  other.  Their  title  to  the  railroad  is  *<  the 
foundation  of  an  interest*'  in  the  cars  and  engines  to  be  acquired 
for  its  use. 

"  If  the  rolling  stock  on  the  road  should  be  removed,"  says  Mc- 
Lean, J.,  in  the  case  of  Ooe  vs.  ffart,  "  it  would  defeat  the  liens 
of  creditors  to  many  millions  of  dollars,  and  put  an  end  to  the  con- 
struction, if  not  to  the  maintenance,  of  railroads."  In  the  case  of 
Ludlow  vs.  Hurdj  6  Am.  L.  Beg.  493,  Storer,  J.,  remarks :  "  It 
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is  very  ^clear  that  we  must  regard  it  (the  rolling  stock),  as  appur- 
tenant to  a  railroad ;  it  is  necessary  for  the  working  of  it  that  all 
this  species  of  property  should  become  a  part  of  the  road  itself.  It 
is  essential  to  its  use  ;  and  if  denied,  it  is  destructive  to  the  pur- 
pose for  which  it  was  built."  And  in  the  case  of  Phillips  vs. 
WinsloWy  before  cited,  the  Court  say  that,  in  order  to  render  the 
mortgage  of  the  railroad  effectual,  (^  it  is  necessary  that  it  should 
embrace  all  such  future  acquisitions  of  the  company  as  are  proper 
accessions  to  the  thing  pledged,  and  essential  to  its  enjoyment." 

That  a  mortgage  of  a  railroad  and  the  franchises  of  the  com- 
pany, with  all  the  rolling  stock,  then  owned  and  to  be  afterwards 
acquired  and  placed  on  the  road,  will  create  a  valid  lien  upon  cars 
and  engines  subsequently  purchased,  there  would  seem  to  be  no 
longer  any  doubt.  Bedfield  on  Railways,  §  235,  notes  21  to  24 ; 
Pierce's  Am.  Railroad  Law  581 ;  Am.  Law  Reg.,  July  1863,  527. 

The  decisions  sustaining  such  mortgages  are  not  understood  to 
be  in  conflict  with  those  in  which  other  mortgages  of  such  property 
have  not  been  upheld.  The  general  rule,  that  property  not  in  esse 
cannot  be  conveyed,  is  not  abrogated.  Nor  will  such  mortgages 
be  upheld  in  equity,  any  more  than  at  law,  unless  they  are  within 
some  of  the  exceptions  to  the  rule.  But  if  a  mortgage  is  within 
any  of  the  exceptions  it  will  be  sustained,  and  the  parties  will  be 
entitled  to  appropriate  remedies. 

What  remedies  will  be  open  to  them  must  depend  upon  the  cir- 
cumstances of  each  case.  In  Holroyd  vs.  Marshally  9  Jur.  N.  S. 
213,  recently  decided  by  the  House  of  Lords,  a  registered  mortgage 
of  machinery  in  a  mill,  together  with  all  that  should  afterward  be 
placed  therein  in  addition  to  or  in  substitution  for  that  which  was 
there  at  the  time,  was  held  to  have  created  a  valid  lien  upon  the 
portion  afterwards  purchased,  from  the  time  when  it  was  brought 
within  the  terms  of  the  grant.  And  the  rights  of  the  mortgagee 
were  sustained  in  equity^  on  the  ground  that  the  mortgagor,  as 
soon  as  he  purchased  the  additional  machinery  and  put  it  into  the 
mill,  held  it  in  trust  for  the  mortgagee.  Whether  we  should  up- 
hold such  a  mortgage,  is  a  question  upon  which  it  is  unnecessary 
to  express  any  opinion.  The  case  seems  to  be  in  conflict  with 
that  of  Moody  vs.    Wright^  13  Met.  17.     But  in  those  cases  in 
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which  a  mortgage  of  snch  property  is  ralid,  there  would  seem  to 
be  no  doubt  that  it  can  be  enforced  in  equity  as  a  case  of  tru9t. 

It  has  been  suggested  by  counsel  that,  if  the  mortgage  in  the 
case  at  bar  can  be  supported  in  equity,  it  cannot  be  in  this  suit  at 
law.  We  have  already  seen  that  this  action  of  trover  must  fail, 
because  it  is  not  an  appropriate  one  in  which  to  try  the  question  of 
title.  But  if  it  were  otherwise,  the  mortgage  being  sustainable  in 
equity,  the  result  would  be  the  same.  The  property  was  in  the 
custody  of  the  Court,  upon  a  bill  in  equity,  which  is  still  pending, 
brought  for  the  purpose  of  determining  the  rights  of  all  persons 
to  all  the  property  mortgaged.  The  suit  at  law  is  incidental  to 
the  bill  in  equity,  having  been  brought  by  special  permission  of 
the  Court.  It  cannot  be  permitted  to  defeat  the  proceedings  in 
equity,  in  regard  to  any  property  embraced  in  the  mortgage.  If 
the  equitable  title  is  in  the  assignees  of  the  mortgage,  and  they, 
or  the  cestuis  que  frtis^,  are  seeking  to  enforce  their  rights  by  a 
bill  in  equity,  the  property  being  in  the  hands  of  a  receiver,  it 
would  be  strange  indeed  if  the  whole  proceedings  could  be  defeated 
by  the  assertion  of  the  legal  title  subject  to  the  mortgage.  The 
bill  in  equity  having  been  commenced  first,  and  the  property  taken 
possession  of  under  it,  all  incidental  claims,  whether  by  a  suit  at 
law  or  otherwise,  are  merely  interlocuWy.  Upon  whatever  prop- 
erty the  bill  is  finally  sustained,  it  will  operate  to  convert  equitable 
into  legal  titles.  Therefore  no  suit  at  law,  however  appropriate, 
could  be  sustained  for  the  possession  of  any  property  to  which  the 
trustees  have  an  equitable  title. 

Upon  the  whole  case,  we  are  of  the  opinion  that  the  mortgage 
to  Myers  created  a  valid  lien  upon  the  engines  and  cars  as  they 
were  purchased  and  placed  upon  the  road  for  the  purpose  of  equip- 
ping it ;  and  that  the  holders  of  the  bonds  secured  by  that  rnort. 
gage  will  be  entitled,  if  they  claim  it,  to  have  the  trust  enforced, 
not  only  against  the  railroad,  but  against  the  rolling  stock  subse- 
quently acquired. 

Plaintiffs  nonsuited. 

The  foregoing  opinion,  which  has  been    care,   has   been  ftimiahed   ns  by  (hi 
prepared  with  great  thorooghness  and    courtesy  of  Mr.  Justice  Davis.    Ther* 


MOBRILL  VB.  NOYBS.                                         81 

are  many  questions  of  considerable  prao-  pressure  of  commercial  exigencies,  gen- 

tical  interest  involved  in  the  discussion  erally  outrun  a^nd  take  the  lead  of  the 

which  will  repay  a  careful  reading.  Courts  of  justice,  in  moulding  present 

1.  The  precise  point  of  the  rights  of  means  and  Appliances  to  the  multiply- 
adversary  claimants  to  prosecute  their  ii3g  emergencies  which  an  advaxfcing 
claims  against  a  receiver  of  the  Court  civilization  is  constantly  presenting, 
of  Chancery,  while  acting  in  that  capa-  This  is  indeed  the  natural  order  of 
city,  is  here  very  clearly  stated.  The  things,  and  when  the  Courts*  attempt 
doctrine  as  one  of  the  established  prin-  to  take  the  lead  in  law  reforms  of  that 
ciples  of  chancery  practice,  is  very  character,  it  is  not,  as  a  general  thing, 
clearly  established,  that  Courts  of  Chan-  so  judiciously  accomplished  as  when 
eery  will,  in  the  language  of  Chancellor  chiefly  matured  by  the  practical  experi- 
Walwobte  in  Parker  vs.  Browning,  8  ®^®*  of  business  men.  But  it  has  seemed 
Paige  388,  "where  the  property  is  to  us  that  the  time  had  fully  come  for  the 
legally  and  properly  in  the  possession  American  Courts  to  recognise  the  power 
of  the  receiver,"  *  »  *  "  protect  o^  »  Court  of  Equity  to  give  full  effect 
that  possession,  not  only  against  acts  of  ^^  *  contract  of  mortgage  of  Aiture  ao- 
violence,  but  also  against  suit*  at  law,  quisitions  of  personal  estate.  The  only 
so  that  a  third  person  claiming  the  possible  embarrassment  in  giving  effect 
same  may  be  compelled  to  come  in  and  to  such  contracts  as  contracts  for  a 
ask  to  be  examined  pro  mterette  mo,  if  future  mortgage,  and  in  allowing  them 
he  wishes  to  test  the  justice  of  such  to  take  effect  in  presenti  by  way  of  trusty 
claim ;"  or,  as  is  held  in  other  cases,  whenever  such  property  is  acquired, 
obtain  leave  to  prosecute  his  claim  the  mortgagor  and  future  purchaser 
against  the  receiver.  But  the  exact  from  the  moment  of  acquisition,  standing 
point  of  the  proper  limitation  to  be  ap-  as  the  trustee  of  the  mortgagee,  consists 
plied  to  this  doctrine  is  stated  very  forci-  in  the  want  of  visible,  substantial  posses- 
bly  in  the  principal  case,  and  especially  sion  in  the  mortgagee.  But  this  will  be 
the  distinction  between  suits  for  the  value  effected  through  the  registry  so  soon  as 
of  personal  property  in  the  possession  such  contracts  are  recognised  as  creating 
of  the  receiver,  and  those  for  the  possw  a  ▼alid  subsisting  equitable  mortgage. 
sion  of  the  specific  property.  See  Peck  This  principle  is  f^lly  adopted  in  the  case 
vt.  Crane,  26  Vt.  R.  146.  of  Holroyd  vs.   Marshall,  9  Jur.  N.  8. 

2.  The  question  of  the  capacity  of  the  218,  decided  by  the  House  of  Lords 
mortgator  of  future  acquired  personal  within  the  last  year.  The  general 
estate,  to  create  a  valid  present  property  question  was  there  discussed  at  length, 
therein,  is  here  examined  with  thorough-  by  the  present  Lord  Chancellor  West- 
ness,  and  discussed  with  great  clearness  burt,  by  Lord  Wbn'slbtdale  and  by 
and  precision.  The  point  is  every  day  Lord  Cbanwoeth,  and  all  the  English 
becoming  more  and  more  important,  not  oases  bearing  upon  the  question,  elabor- 
to  use  any  stronger  expression  ;  and  ately  reviewed,  and  the  following  points 
we  are  sorry  to  feel  that  the  American  held  clearly  established  in  the  English 
Courts  do  not  seem,  as  yet,  to  have  fully  law. 

waked  up  to  the  magnitude  of  the  inter-  1.  That  at  law  a  mortgage  or  sale  of 

ests  involved  in  that  and  kindred  ques-  future  acquired  personal  property,  the 

lions.     The  public  interest,  and  the  ne-  mortgagor  neither  having  acquired  the 

oessities  of  basinese  men,   under  the  thing  or  the  agent  of  its  production  ftt 
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the  time  of  maUng  the  contract,  creates  accordingly  many  contracta  of  this  class 
'^yi^  no  Talid  subsisting ^■V^cflhy*.  But  even  contain  a  power  to  take  possession  of 
at  lawy  if  the  future  acquired  property  such  future  acquisitions.  See  Robinson 
be  the  product  of  present  property  in  m.  MacDonell,  5  Mau.  &  S.  228 ;  Lunn 
the  mortgagor,  or  what  is  expressed  vt.  Thornton,  1  C.  B.  879;  CongreTe 
more  briefly,  as  potentially,  his  property,  vi.  Evetts,  10  Exch.  298;  Hope  v«. 
as  the  wool  growing  on  a  flock  of  sheep,  Haley,  6  Ell.  &  Bl.  880-846.  s.  o.,  34 
or  the  produce  of  a  dairy,  or  a  farm,  or  Eng.  L.  &  Eq.  R.  189. 
anything  of  that  character,  the  contract  Some  cases  hare  been  understood  to 
of  mortgage  will  take  effect  upon  the  favor  the  construction  that  some  such 
property  as  soon  as  it  comes  into  exist-  future  act  of  possession  or  identifica- 
ence,  and  will  be  perfectly  binding  tion  was  necessary  in  all  cases,  where 
at  law.  And,  on  the  other  hand,  where  property  not  in  este  was  attempted  to 
the  contract  is  not  understood  to  iden-  be  assigned,  at  least  as  agaiost  future 
tify  any  particular  property,  so  that  it  incumbrances;  or  else  that  there  should 
can  be  known  to  what  it  was  intended  be  distinct  cTidence  of  notice  to  the  sub- 
to  apply,  it  will  have  no  binding  effect,  sequent  incumbrancer.  Langton  V8.  Hor- 
either  at  law  or  in  equity.  Mogg  vs.  ton,  1  Hare  549 ;  Whitworth  vs.  Gau- 
Baker,  8  M.  &  W.  195.  gain,  1  Phill.  738. 

2.  But  where  the  contract  is  of  so  But  eren  this  requisite  has  been  re- 
specifio  a  character  that  a  Court  of  pudiated  in  later  and  better  considered 
Equity  would  decree  a  specific  perform-  cases.  Lord  St  LeonarDvS,  in  Abbott 
ance,  it  will  always  create  a  Talid,  pre-  vs.  Stratton,  3  Jo.  &  Latt  603';  Whit- 
sent  interest  in  equity,  which  a  Court  worth  vs.  Gaugain,  8  Hare  416;  and 
of  Chancery  will  enforce  against  any  the  same  case  affirmed  by  the  Chancel- 
future  incumbrancer,  whether  with  or  lor,  ubi  supra.  Stress  is  indeed  placed 
without  notice.  And  in  such  cases  it  is  by  the  Lord  Chancellor  in  Metcalfe  vs. 
not  requisite,  in  order  to  protect  the  right  The  Archbishop  of  York,  1  Myl.  &  Cr. 
of  the  mortgagee,  that  proof  be  made  547-555,  upon  the  fact  of  notice  to  the 
of  any  act  on  his  part  looking  towards  subsequent  incumbrancer.  But  that 
actual  possession  of  the  goods,  or  of  f>^ct  was  declared  unimportant  in  many 
their  identification  under  the  contract,  or  of  the  cases  already  cited,  and  especially 
of  any  notice  in  fact  to  the  subsequent  in  the  late  case  of  Holroyd  vs.  Marshall, 
incumbrancer  at  or  before  his  interest  2.  This  subject  has  been  under  con- 
attached,  sideration  in  numerous  cases  in  the 
It  has  been  held  that  where  the  as-  American  Courts,  affecting  railway 
signment  is  of  future  property  entirely  mortgages,  and  so  far  as  appears  no 
of  an  indefinite  character,  as  of  the  question  has  ever  been  made  by  those 
future  earnings  of  a  ship  not  on  a  Toy-  Courts  in  regard  to  the  entire  validity 
age  then  contemplated,  but  without  re-  of  such  mortgages,  even  when  made  to 
ference  to  any  particular  voyage,  that  cover  the  future  accessions  and  acquisi- 
the  contract  remaining  in  force  will  tions  of  the  road ;  and  as  against  subse- 
attach  to  the  property  when  it  comes  quent  incumbrances  equally  with  the 
into  existence,  and  may  be  made  avail-  mortgagors  in  all  cases  where  the  cor- 
able  by  some  new  act  of  possession  or  porations  possessed  full  power  to  exe- 
identification,  as  Lord  Bacon's  maxim  cute  valid  contracts  of  the  character  in 
has  ity  ^'novus  acltts  inUrveniens."    And  question.     Howe  vs.  Freeman,  14  Gray 
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R.  566 ;  Pennook  vt.  Coe,  23  How.  U.  8.  form;  are  all  against  any  such   power 
Rep.  117.     See  also  Willink  V9.  Morris  existing  in  railway  corporations,  except 
Canal  k  Banking  Co.,    8    Green.    Ch.  by  the  consent  of  the  legislature.      The 
Rep.  402.  assignment  and  transfer  of  the  posses- 
8.  The  franchise  to  build  and  operate  sion   and  use   of  these   public   works, 
a  railway  is  an  important  property  in  which  hare  engrossed  almost  the  entire 
itself,  and  whenever  the  power  to  assign  trade  and  transportation  of  the  country, 
such  franchise  as  security  for  debt  ex-  is  held,  in   England,  exclusively  under 
ista,  it  must   necessarily  carry  with   it  Parliamentary    powers,   and   does    not 
all  accessory  and  incidental  acquisitions,  seem  to  be  considered  as  coming  within 
which  attach  to  the  franchise,  and  con-  the    general    discretion   of   Courts   of 
stitute  the  structure  and  accessory  fix-  Equity.  Hence  all  contracts,  looking  to- 
tures,  together  with  the  rolling  stock,  wards  the  ultimate  transfer  of  such  use 
which,  although   not  in   itself  strictly  or  possession,  in  contingencies  distinctly 
a  fixture,  is  obviously  an  indispensable  provided  for  in  the  instrument,  if  made 
adjunct  or  accessory,  so  that  the  right  without    Parliamentary   authority,  are 
to  create  a  valid  incumbrance  upon  a  there    regarded   as  invalid.     How  far 
railway,  and  its  future  accessions  and  it  may  be  practicable  to  create  pledges 
acquisitions,  in  no  sense  contravenes  any  of  the  earnings  or  tolls  of  such  corpora- 
of  the  decisions,  at  law,  wherein  it  has  tions,  without  a  concurrent  right  to  as- 
been  held  that  no  valid  assignment  of  sume  the  control  of  the  works,  except 
non-existing  property  could  be  made.  through  the  officers  of  a  Court  of  Cban- 
4.  The  question  incidentally  discuss-  c«ry«  is  a  question  not  much  discussed 
ed  in  the  principal  case,  in  regard  to  in  this  country.     Contracts  of  that  kind 
the  capacity  of  a  railway  company  to  do  not  seem  to  involve  any  transfer  of 
create  a  valid  lien,  in  equity  at  least,  thecorporatefranchises  or  any  change  in 
upon   its  roadway  and  other  property,  their  control,  except  through  the  agency 
without  any  special  legislative  sanction,  of  the   Courts    of  Equity ;    and   their 
either  directly  or  indirectly,  through  the  enforcexnent    might    come    within    the 
means  of  either  general  or  particular  general  powers   of  Courts  of  Equity. 
provisions  of  statutes,  is  one  of  so  much  ^^^  vc  apprehend  it  is  not  competent 
uncertainty,   under  the   existing  state  ^or  a  Court  of  Equity  to  transform  a 
of  the  decisions,  that  very  little  definite  contract     in     the     form    of    a    mort- 
and  reliable  information  can  at  present  g<^gCf    &nd    for    whose    execution    no 
be  given  in  regard  to  it.     Judging  of  power  existed  in  the  corporation,  into 
the   thing  upon  principle  merely,  we  one  of  an  entirely  different  character, 
should  not  have  supposed  there  was  any  which  might  have  been  executed  by  the 
inimicable  obstacle  to  the  creation  of  parties  and  carried   into  effect  by  the 
such   a  lien ;   but  we  have  been  more  Courts,  and  probably  would  have  been, 
inclined  of  late  than  formerly,  to  the  if  the  defect  of  authority  had  been  fully 
opinion  that  such  a  contract  did  require  understood.     And  if  this  even  might  be 
express  or  implied  legislative  sanction,  allowable,  between  the  original  parties, 
independent  of  the  mere  creation  of  the  it  certainly  could  not  be  done  ngain:*! 
corporation.     The  decisions  in  the  Eng-  subsequent  incumbrancers,  where  legal 
lish  Courts,  so  far  as  the  question  has  priority  is  generally  regarded  a«  of  the 
boeo  raised  there,  whieh  can  hardly  be  onence  of  the  rightA  in  oontroversj. 
Mid  to  have  occurred  in  any  very  definite  I.  F.  B. 
Vol..  XU.— 8 
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Court  of  AppeaU  of  New  York, 

JOSEPH    GOULDING,    APPELLANT,   VS,   ELIZABETH   W.   DAVIDSON,   RE- 
SPONDENT. 

Where  goods  are  sold  to  a  married  woman  upon  her  indiridnal  credit,  although  the 
Tcndors  are  ignorant  of  the  fact  of  coTerture,  there  is  no  liability  ex  contractu  on 
the  part  of  the  husband  to  paj  for  them. 

But  if  the  credit  to  the  wife  was  obtained  by  fraudulent  representations  on  her 
part  that  she  was  unmarried,  the  render  may  have  an  action  against  the  husband 
and  wife  jointly,  either  to  recorer  the  goods,  or  damages,  for  their  conversion; 
or  sembU^  an  action  on  the  case  for  damages  for  the  fraud. 

For  tort  of  the  wife  committed  in  the  presence  or  by  order  of  the  husband,  the 
latter  alone  is  liable,  and  after  his  death  no  action  sunriyes  against  the  wife  for 
such  tort. 

But  if  the  tort  was  not  in  the  husband's  presence  or  by  his  order,  it  is  the  wrong 
of  the  wife  although  the  husband  is  jointly  liable  with  her,  and  in  such  case  an 
action  will  surriye  against  the  wife  alone  after  the  death  of  the  husband. 

Therefore  where  goods  had  been  sold  to  a  married  woman  on  her  false  representa- 
tions that  she  was  sole,  and  she  had  given  notes  in  payment  for  the  goods,  it 
was  heldf  that  her  promise  made  after  the  death  of  her  husband,  to  pay  the 
notes,  was  an  undertaking  by  her  to  pay  a  demand  for  which  a  cause  of  action 
existed  against  her  from  the  time  she  purchased  the  goods,  and  therefore  was 
founded  on  a  good  and  sufficient  consideration. 

Though  the  general  rule  is  that  a  moral  obligation  is  not  alone  a  sufficient  con- 
sideration to  support  a  promise,  yet  there  are  cases  where  a  moral  obligation 
founded  upon  an  antecedent  valuable  consideration  is  sufficient  to  sustain  a  pro- 
mise though  the  obligation  on  which  it  is  founded  never  could  have  been  en- 
forced at  law. 
The  note  Wermall  vs.  Adney^  3  Bos.  &  Pul.  252,  commented  on  and  limited. 

Demurrer. — Ground  assigned  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  Supreme  Court, 
at  special  term,  gave  judgment  on  the  demurrer  for  defendant,  and, 
«t  general  term,  in  the  first  district,  affirmed  this  judgment,  where- 
upon plaintiff  appealed  to  this  Court. 

Andrew  Boardman  for  plaintiff. 
John  H.  ReynoldM  for  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Balcom,  J. — The  complaint  shows  that  goods  were  sold  and  deliv- 
ered  to  the  defendant,  solel  j  on  her  credit  and  responsibility,  she  then 
being  a  trader^  doing  business  in  her  own  name,  for  her  own  personal 
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benefit  and  advantage,  and  holding  herself  out  to  be  an  unmarried 
woman,  and  that  she  gave  notes  for  the  goods ;  but  that  at  the  time 
she  purchased  the  goods,  and  gave  the  notes,  she  was  the  wife  of  one 
Davidson,  of  which  fact  the  vendors  of  the  goods  and  holders  of  the 
notes  were  ignorant.  That  the  husband  of  the  defendant  subse- 
quently died,  and  that  after  his  death  the  defendant,  in  considera- 
tion of  the  premises  and  of  her  duty  in  that  behalf,  and  of  the  moral 
obligation  resting  upon  her  to  pay  for  the  goods,  and  to  pay  the 
notes,  undertook  and  promised  to  and  with  the  vendors  of  the  goods 
and  holders  of  the  notes  to  pay  the  same,  and  for  the  goods  and 
every  part  thereof. 

There  is  also  an  averment  in  the  complaint  showing  that  the 
plaintiiT  became  the  owner  of  the  alleged  causes  of  action  before  he 
commenced  the  suit. 

The  action  was  commenced  in  1857,  and  it  must  be  determined 
by  the  rules  of  the  common  law,  irrespective  of  the  alterations 
made  by  our  recent  statutes  in  the  laws  affecting  husband  and  wife. 

It  cannot  be  said  that  the  husband  of  the  defendant  was  ever 
liable  enp  contractu  to  pay  for  the  goods.  They  were  not  necessa- 
ries, and  there  is  no  allegation  in  the  complaint  that  he  knew  of 
the  purchase  of  the  goods  by  his  wife,  or  that  they  ever  came  to  his 
possession. 

There  was,  therefore,  no  implied  promise  on  the  part  of  the  hus- 
band to  pay  for  the  goods.  Story  says :  ^^  If  credit  be  given  solely 
to  the  wife,  the  .husband  is  not  liable,  although  they  live  together, 
and  although  he  see  her  in  possession  of  the  goods  bought.  If, 
therefore,  the  tradesman  should  take  her  promissory  note  in  pay- 
ment, which  would  plainly  indicate  a  reliance  on  her  personal  credit, 
the  husband  would  not  be  liable  for  the  price  of  the  goods,  nor  on 
the  note,  nor  need  he  prove  that  the  goods  were  not  necessaries."—- 
Story  on  Contracts,  4th  ed.,  §  103 ;  see  2  Bright  on  Husband  and 
Wife,  17  and  18. 

But  the  vendors  could  have  maintained  an  action  against  the  de- 
fendant and  her  husband  jointly,  in  the  lifetime  of  the  latter,  to 
recover  possession  of  the  goods,  or  for  a  conversion  thereof  by  the 
former,  on  the  ground  that  the  goods  were  fraudulently  obtained  by 
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the  wife,  bj  falsely  holding  herself  out  to  be  unmarried  and  doing 
business  as  a  trader  in  her  own  name,  and  for  her  own  personal 
benefit  and  advantage ;  and  I  will  not  say  but  an  action  on  the 
case  for  damages  for  the  fraud  would  have  lain  against  the  husband 
and  wife  jointly.  Kent  says :  "  The  husband  is  liable  for  the  torts 
and  frauds  of  the  wife  committed  during  coverture.  If  committed 
in  his  company,  or  by  his  order,  he  alone  is  liable.  If  not,  they 
are  jointly  liable,  and  the  wife  must  be  joined  with  the  husband." 
2  Kent's  Com.,  9th  ed.,  138 ;  see  also  2  Bright  on  Husband  and 
Wife  79  and  80 ;  1  Story  on  Con.,  4th  ed.,  §  109 ;  Reeve's  Dom. 
Rel.,  2d  ed.,  72  and  73.  By  reason  of  the  fraud  of  the  wife  the 
title  to  the  goods  remained  in  the  vendors,  and  the  possession  or 
conversion  thereof  by  the  wife  was  wrongful.  Cary  vs.  Holailing^ 
1  Hill  311 ;  Nichoh  vs.  Michael,  23  N.  Y.  Reps.  264.  Hence  the 
right  of  the  vendors  to  maintain  either  of  the  actions  formerly  called 
replevin  and  trover  for  the  goods. 

When  the  wife  commits  a  tort  by  order  of  her  husband,  or  in  com- 
pany with  him,  he  alone  is  liable  ;  and  in  case  of  his  death  they  do 
not  survive  against  the  wife.  Reeve's  Dom.  Rel.,  2d  ed.,  72.  But 
if  the  tort  be  not  committed  in  the  presence  of  the  husband,  or  by 
hia  order  or  request,  the  wife  is  also  liable,  and  must  be  joined  in 
the  suit  with  her  husband.  The  wrong  is  in  such  a  case  considered 
as  her  wrong;  and  the  husband  is  answerable  with  the  wife  for 
similar  reasons  for  his  liability  for  her  contracts  before  marriage. 
Reeve's  Dom.  Rel.,  2d  ed.,  72.  And  I  am  of  the  opinion  a  cause 
of  action  for  such  a  wrong  survives  against  the  wife  on  the  death 
of  her  hasband.  It  was  held  by  Lord  Ellenborgugh,  in  Wood- 
man ys.  Chapman^  (1  Camp.  189,)  that  a  debt  contracted  by  the 
wife  before  marriage  survives  against  her  upon  the  death  of  her 
husband,  and  such  holding  was  undoubtedly  correct.  It  is  laid 
down  by  Macqueen  on  Husband  and  Wife,  (Law  Library,  4th  se- 
ries, vol.  34,  p.  128,)  that  "  causes  of  action  survive  ogainst  the  wife, 
which  accrued  during  the  coverture,  in  respect  of  the  real  estate, 
or  for  any  personal  wrongs  done  by  her  when  sole."  The  only 
authority  cited  by  him  for  this  rule  is  the  note  by  Lord  Cahpbbll 
to  the  above  case  of  Woodman  vs.  Chapman  ;  and  the  language  of 
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that  is,  that  ^'  causes  of  action  snrTive  to  the  wife  which  accrued 
during  the  coverture,  in  respect  of  her  real  estate,  or  for  any  per^ 
aonal  wrongs  done  her."  But  whether  the  doctrine  laid  down  by 
Macqueen  is  or  is  not  supported  by  the  authority  cited  by  him,  it 
rests  upon  the  same  principle  that  makes  the  debts  of  the  wife  con- 
tracted before  her  marriage,  which  are  not  recovered  of  the  husband 
and  wife  during  the  life  of  the  former,  survive  against  the  latter, 
and  therefore  is  good  law.  The  personal  representatives  of  the 
husband  cannot  be  charged  with  such  debts ;  and  on  similar  prin- 
ciples they  must  be  exempted  from  liability  for  torts  of  the  wife 
committed  in  the  absence  of  her  husband,  and  not  in  his  business, 
and  without  his  concurrence  or  knowledge ;  for  such  torts,  as 
has  already  been  seen,  are  considered  her  torts.  See  Cox  vs.  KU- 
chin,  1  Bos.  &  Puller  338. 

The  only  authority  I  have  found  which  seems  to  militate  against 
any  of  the  foregoing  conclusions,  is  the  decision  of  the  Court  of 
Exchequer  in  Fairhurst  and  Wife  vs.  The  Liverpool  Adelphi  Loan 
Association,  26  Eng.  Law  and  Equity  Reps.  393,  where  it  was  held 
that  an  action  will  not  lie  against  a  husband  and  wife  for  a  false 
and  fraudulent  representation  by  the  wife  to  the  plaintiffs,  that  she 
was  sole  and  unmarried  at  the  time  of  her  signing  a  promissory  note 
as  surety  to  them  for  a  third  person,  whereby  they  were  induced  to 
advance  a  sum  of  money  to  that  person.  The  opinion  of  Judge 
Reeve  is  to  the  contrary.  Reeve's  Dom.  Rel.,  2d  ed.,  72  and  73. 
But  if  the  decision  of  the  Court  of  Exchequer  be  correct,  it  is 
placed  on  the  same  ground  that  an  infant  is  exempted  from  liability 
for  damages  in  actions  for  wrongs,  when  founded  on  contract ;  and 
when  goods  are  sold  to  an  infant  on  credit,  and  he  avails  himself  of 
his  infancy  to  avoid  payment,  the  vendor  may  reclaim  the  goods  as 
having  never  parted  with  his  property  in  them.  Badger  vs.  Phin- 
net/y  15  Mass.  Reps.  359.  Either  what  was  formerly  called  trover 
or  replevin  may  be  maintained  for  the  goods  in  such  a  case.  See 
Wallace  vs.  Morss,  5  Hill  391.  In  such  a  case  the  action  is  brought 
in  disaffirmance  of  the  contract,  and  on  the  ground  that  the  vendor 
still  retains  the  title  to  the  goods.  Upon  the  same  principle  either 
an  action  to  recover  possession,  or  one  for  conversion,  could  have 
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been  maintained  against  the  defendant  and  her  husband  for  the 
goods  sold  to  the  former  in  this  case.  And  should  we  concede  that 
the  vendors  could  not  have  recovered  in  an  action  against  them  for 
damages  merely,  for  the  fraud  of  the  wife  in  obtaining  the  goods 
there  still  remained  two  kinds  of  action,  either  of  which  could  have 
been  maintained  against  her  as  well  as  her  husband ;  and  the  cause 
therefor  survived  against  the  defendant  on  the  death  of  her  hus- 
band. 

If  these  views  are  correct  the  promise  of  the  defendant,  after  the 
death  of  her  husband,  to  pay  for  the  goods,  and  to  pay  the  notes 
given  for  them,  was  an  undertaking  by  her  to  pay  a  demand  for 
which  a  cause  of  action  existed  against  her  from  the  time  she  pur- 
chased the  goods,  and  therefore  was  founded  on  a  good  and  sufficient 
consideration,  and  is  clearly  obligatory  upon  her. 

There  is  another  view  of  the  case  which  shows  that  the  promise  of 
the  defendant  to  pay  for  the  goods,  and  pay  the  notes  she  gave 
therefor,  was  founded  upon  a  sufficient  consideration. 

I  am  aware  the  general  rule  is  that  a  moral  obligation  is  not 
alone  a  sufficient  legal  consideration  to  support  a  promise.  See  1 
Story  on  Con.,  4th  ed.,  §  465  to  §  469 ;  Chitty  on  Con.,  9th  Am. 
ed.,  48  and  49 ;  24  Wend.  97 ;  1  Hill  532 ;  5  Id.  306. 

And  the  Superior  Court  of  New  York  City  went  so  far  in  Watkins 
vs.  Hahtead^  2  Sand.  S.  C.  Reps.  311, which  case  was  followed  by  the 
Supreme  Court  in  this,  as  to  adopt  the  language  of  a  note  to  TFen- 
nall  vs.  Adnei/f  3  Bos.  &  Pul.  252,  where  it  was  said  that  ^'  an  ex- 
press promise  can  only  revive  a  precedent  good  consideration  which 
might  have  been  enforced  at  law  through  the  medium  of  an  implied 
promise,  had  it  not  been  suspended  by  some  positive  rule  of  law ; 
but  can  give  no  original  right  of  action,  if  the  obligation  on  which  it 
is  founded  never  could  have  been  enforced  at  law,  though  not  barred 
by  any  legal  maxim  or  statute  provision."  But  this  rule  is  too 
broad,  or  at  least  there  are  exceptions  to  it.  For  there  are  cases 
where  a  moral  obligation  that  is  founded  upon  an  antecedent  valu- 
able consideration  is  sufficient  to  sustain  a  promise,  though  the 
obligation,  on  which  it  is  founded,  never  could  have  been  enforced 
at  law.     In  other  words,  a  moral  obligation  is  sometimes  a  sufficient 
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consideration  for  an  express  promise,  if,  at  some  time  or  other,  a 
good  or  valuable  consideration  has  existed,  although  there  never 
was  a  time  prior  to  such  express  promise  when  any  portion  of  the 
precedent  consideration  could  have  been  enforced  at  law  or  in 
equity  through  the  medium  of  any  promise.  To  illustrate :  If 
money  be  loaned  upon  usury,  and  usurious  security  taken  therefor, 
such  security  is  absolutely  void,  and  no  action  can  be  maintained 
upon  it ;  nor  is  it  evidence  of  an  indebtedness,  upon  the  strength 
of  which  the  law  will  imply  a  promise  on  the  part  of  the  borrower, 
to  repay  the  amount  actually  received  by  him.  The  express  con- 
tract being  absolutely  void,  no  implied  obligation  can  spring  from 
it.  The  lender  cannot  waive  or  abandon  the  usurious  agreement  so 
far  as  it  is  illegal,  and  enforce  it  for  the  residue.  The  contract  is 
one ;  no  matter  what  the  nature  or  number  of  the  securities  may  be, 
all  are  void.  The  contract  cannot  be  broken  up  and  resolved  into 
its  original  parts  or  elements,  so  as  to  get  rid  of  the  illegal  taint 
without  the  consent  of  both  parties.  But  if  it  is  mutually  aban- 
doued,  and  •  the  securities  are  cancelled  or  destroyed,  so  that  they 
can  never  be  made  the  foundation  of  an  action,  and  the  borrower 
subsequently  promises  to  pay  the  amount  actually  received  by  him, 
such  promise  is  legal  and  binding.  It  is  founded  upon  an  equitable 
and  moral  obligation,  which  is  sufficient  to  support  an  express 
promise.  The  money  actually  lent,  when  legally  separated  from 
the  usurious  premium,  is  a  debt  in  equity  and  conscience,  and 
ought  to  be  repaid.  Per  Sutherland,  J.,  in  Hammond  vs.  Hop- 
ping, 13  Wend.  611  and  512;  also  MiUer  vs.  Hull,  4  Denio  104; 
Chitty  on  Con.,  9th  Am.  ed.,  712  and  713 ;  2  Parsons  on  Con.,  3d  ed. 
397;  Parsons'  Mercantile  Law  257;  1  Story  on  Con.,  4th  ed., 
§  603 ;  Barne%  vs.  HedUy,  2  Taunton  184. 

In  Lee  vs.  Muggeridge,  5  Taunton  35,  a  feme  covert,  having  an 
estate,  settled  to  her  separate  use,  gave  a  bond  for  repayment  of 
money  by  her  executors,  of  money  advanced  at  her  request,  on 
security  of  that  bond,  to  her  son-in-law,  and  after  her  husband's 
decease,  she  wrote,  promising  that  her  executors  should  settle  the 
bond,  and  it  was  held  that  assumpsit  would  lie  against  the  execu- 
tors on  such  promise  of  the  testatrix.     That  case  was  not  over- 
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ruled  by  the  decision  in  Meyer  vs.  Haworth^  8  Adol.  k  Ellis  467, 
though  it  must  be  conceded,  it  was  very  much  weakened  as  an 
authority  in  England,  by  Eastwood  vs.  Kenyon^  11  Adol.  k  Ellis 
438;  and  Littlefield^  executrix^  ^<?.,  vs.  Shee^  2  Barn.  &  Adol.  811, 
was  put  mainly  upon  the  ground  that  the  price  of  the  goods 
originally  constituted  a  debt  from  the  husband,  though  Lord 
Tenterden  in  deciding  it  said  he  must  also  observe  ''  that  the 
doctrine  that  a  moral  obligation  is  a  suflBcient  consideration  for  a 
subsequent  promise,  is  one  which  should  be  received  with  some 
limitation."  Lee  vs.  Muggeridge  has  never  been  overruled  in  this 
State.  Smith  vs.  Ware^  13  Johns.  257,  does  not  do  it.  For  that 
was  a  case  to  recover  back  money  the  plaintiff  had  paid  the  defend- 
ant for  land,  the  former  claiming  there  was  a  deficiency  in  the 
number  of  acres,  and  Judge  Spencer,  in  delivering  the  opinion  of 
the  court,  said :  ^*  It  cannot  be  pretended  that  the  defendant  was 
under  any  moral  obligation  to  pay  for  the  deficiency  in  quantity  of 
land  sold  and  conveyed  to  the  plaintiff."  All  that  was  decided  in 
Ehle  vs.  Judson,  24  Wend.  97,  was  that  a  mere  moral  or  con- 
scientious obligation,  unconnected  with  a  prior  legal  or  equitable 
claim,  is  not  a  sufficient  consideration  to  support  a  promise ;  and 
Judge  Bronson,  who  gave  the  opinion  of  the  court,  said :  "  The 
moral  obligation  to  pay  a  debt  barred  by  the  statute  of  limitations, 
or  an  insolvent  discharge,  or  to  pay  a  debt  contracted  during  in- 
fancy or  coverture  and  the  like,  will  be  a  good  consideration  for  an 
express  promise."  In  Wihon  vs.  Burr,  25  Wend.  386,  it  was  held 
the  plaintiff  could  recover  his  claim  of  $200,  counsel  fees ;  and  the 
court  said :  '^  It  is  true  at  the  time  of  the  retainer,  the  defendant 
was  A  feme  covert;  but  she  was  soon  after  divorced,  and  it  is  to  be 
presumed  subsequently  recognised  the  services  rendered." 

There  are  some,  perhaps  many,  broad  assertions  in  our  reports 
going  to  show  that  the  promise  of  the  defendant  in  this  case  is  not 
obligatory;  and  the  reasoning  tends  that  way  in  the  following 
cases :  Geer  and  Wife  vs.  Archer,  2  Barb.  420 ;  Nash  vs.  Russell^ 
6  Id.  556,  and  Ingraham  vs.  Gilberty  20  Id.  151.  But  there  are 
equally  broad  expressions  in  our  reports  the  other  way ;  and  the 
reasoning  in  such  cases  as  Doty  vs.  Wilson^  14  Johns.  878,  and 
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Others  I  might  mention,  certainly  tends  to  the  conclusion  that  snch 
promise  is  binding,  as,  injustice,  it  clearly  ought  to  be. 

The  goods  were  sold  and  delivered  by  the  vendors  with  the  ex- 
pectation on  their  part,  that  they  would  receive  pay  for  the  same, 
and  upon  the  defendant's  express  promise  that  she  would  pay  for 
them,  and  under  such  circumstances  that  the  vendors  had  no  claim 
therefor  against  her  husband.  The  goods  were  valuable,  and  the 
defendant  personally  received  the  benefit  of  them ;  and  the  price 
she  agreed  to  pay  therefor,  is  a  debt,  which  in  equity  and  con- 
science she  ought  to  pay.  In  other  words,  she  ought  in  common 
honesty  to  pay  fpr  the  goods.  Her  promise  so  to  do  was  made  for 
value  actually  received  by  her  personally ;  and  it  was  to  discharge 
a  moral  obligation  founded  upon  an  antecedent  valuable  considera- 
tion, created  for  her  own  personal  benefit,  and  at  her  special 
instance  and  request ;  and  I  am  of  the  opinion  the  law  makes  such 
promise  obligatory  upon  her. 

It  seems  to  me  that  the  defendant's  moral  obligation  to  pay  this 
debt  is  so  interwoven  with  equities  as  to  furnish  a  good  considera- 
tion both  upon  principle  and  authority  for  her  promise  to  pay  it ; 
I  will  add  that  the  fact  is  controlling  with  me,  that  the  defendant 
personally  received  a  valuable  consideration  for  the  money  she  has 
promised  to  pay;  and  this  distinguishes  the  case  from  some  that 
seem  to  weigh  against  the  conclusion  that  the  defendant's  promise 
is  valid. 

It  is  unnecessary  to  notice  any  of  the  recent  changes  made  by 
our  Legislature  in  the  law  affecting  husband  and  wife,  as  they  are 
all  inapplicable  to  the  case,  which  must  be  determined  as  the  law 
was  when  the  alleged  cause  of  action  occurred. 

For  the  foregoing  reasons  I  am  of  opinion  that  the  complaint  states 
facts  sufiicient  to  constitute  a  cause  of  action,  and  that  the  judg- 
ment of  the  Supreme  Court  should  be  reversed  and  jucTgment  given 
for  the  plaintiff  on  the  demurrer  with  costs ;  but  with  liberty  to  the 
defendant  to  apply  to  the  Supreme  Court  for  leave  to  answer  on 
terms. 

Denio,  C.  J.,  Selden,  Roskkrans,  Marvin,  Wright,  and 
Da  VIES,  JJ.,  concurred. 
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The  latter  delivered  an  opinion,  in  which  he  only  considered  the 

case  in  the  aspect  presented  in  the  concluding  portion  of  the 
opinion  of  Judge  Balcom,  and  agreed  substantially  with  him. 

Decision  in  conformity  to  the  opinion  of  Judge  Balcom. 

T.  The  question  Trhether  a  married  wo-  A  like  conclusion  would  be  drawn  from 

man   is  responsible  civUly^   when    she  the    cases   which   have    been    decided 

fraudulently  represents  herself  to  be  a  respecting  the  right  to  bring  actions 

single  woman,  and  thus  obtains  credit,  against  infants  for  deceit.     The  English 

is,     confessedly,    one    of   considerable  authorities  seem  nearly  or  quite  uniform 

nicety.     The  very  few  cases  in  the  law  from  the  early  case  of  Johnson  v*.  Pie 

books  in  which   the    point    has    been  to  the  present  time.     Johnson   v*.  Pie 

raised   would   tend    to   show   that  the  is  reported  in  1  Levinz   1C9;    Siderfin 

opinion  of  the   profession  was  adverse  2i')8.      The  reasons  for  the  decision  are 

to  her  responsibility.    The  question  may  y,^\\  given  in  Siderfin.      The  infant  had 

present  itself  either  at  law  or  in  equity.  affirmed  that  he  was  of  full  age,  and, 

1.  At  law.  The  leading  English  confiding  in  his  representation,  the  plain- 
case  is  The  Liverpool  Adelphi  As-  tiff  had  lent  him  money.  The  plaintiff 
Fociation  vs.  Fairhurst,  9  Exchequer  brought  an  action  on  the  case  for  the  de- 
Rep,  p.  422,  (A.  D.  1854.)  The  decision  ceit.  By  the  Court,  '*  although  infants  may 
in  that  case  was  that  the  wife  cannot  be  be  bound  by  actual  torts,  as  trespass,  &c., 
responsible,  and  that  the  husband  can-  which  are  vi  et  contra  pacnn,  they  will  not 
not  be  sued  for  the  fraudulent  repre-  be  bound  by  those  which  sound  in  deceit, 
sentation  together  with  the  wife.  The  for  if  they  were,  all  the  infants  in  Eng- 
Court  say :  '*  If  such  an  action  were  land  would  be  ruined,  and  in  cases 
allowed,  it  is  obvious  that  the  wife  vhcre  their  contracts  were  not  binding 
would  lose  the  protection  which  the  they  would  be  charged  as  for  a  tort."  A 
law  gives  her  against  contracts  made  by  curious  case  is  reported  in  8  Keble  369, 
her  during  coverture ;  for  there  is  not  Scroggam  vs.  Stewardson.  It  is  very 
A  contract  of  any  kind  which  a  feme  short,  and  is  stated  in  full.  "  Trespass 
coi^ert  could  make  whilst  she  knew  her  by  infant,  by  guardian.  The  defendant 
husband  to  be  alive,  that  could  not  be  pleads  that  the  plaintiff  was  above  six- 
treated  as  a  fraud.  For  every  such  con-  teen  years  old,  and  agreed  for  sixpence 
tract  would  involve  in  itself  a  fruudu-  in  hand  paid,  that  the  defendant  have 
lent  representation  of  her  capacity  to  license  to  take  two  ounces  of  her  hair; 
sue."  [contract.]  to  which  plaintiff  demurred,   and   per 

It  is  difficult  to  avoid  this  reasoning,  curiam,  it  is  no  plea,  for  the  infant  can- 
It  is  probably  the  better  opinion,  that  a  not  license  though  .she  may  agree  with 
married  woman  is  not  responsible  upon  the  b.arber  to  be  trimmed,  and  judgment 
a  fraudulent  representation  that  she  is  for  the  plaintiff."  Here  was  conduct  on 
single,  so  as  to  be  liable  civilly  after  the  infant's  part  very  similar  to  a  fraud, 
the  husband's  death.  The  most  that  the  and  yet  she  was  allowed  to  take  advan- 
person  who  had  dealt  with  her  could  do  tagc  of  her  position.  It  is  believed  that 
would  be  to  reclaim  the  property  which  the  only  case  in  the  English  reports 
he  had  parted  with  upon  the  theory  that  which  appears  at  all  in  opposition  to 
there  was  no  contract.  Johnson  vs.  Pie  is  Bristow  vs.  Eastman, 
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1  Esp.  171.  An  infant  had  embezzled  fraud,  p.  880.  The  same  principle  was 
money  from  his  employer,  who  brought  adopted  in  the  case  of  an  infant  who 
ail  action  of  money  had  and  receiTed  to  had  obtained  a  loan  on  a  representation 
recover  it  again.  Lord  Kenton  held  which  he  knew  to  be  false,  that  he  was 
the  action  maintainable  on  the  express  of  age.  It  was  held  that  proof  to  es- 
ground  that  the  action  for  money  had  tablish  the  loan  was  properly  admitted 
and  received  was  in  this  particular  case  in  Bankruptcy.  The  case  in  Bank- 
equivalent  to  an  action  of  trover  for  the  ruptcy  was  placed  by  the  Commissioner 
money.  It  is  a  Nisi  Prius  case,  and  if  on  the  same  ground  as  Vaughan  vs, 
inconsistent  with  the  other  authorities  Vanderstegen,  above  cited.  On  appeal 
should  not  be  followed.  See  Mills  vs.  to  the  Lords  Justices,  the  same  doctrine 
Graham,  4  Bos.  &  Pull.  140 ;  Jennings  ▼<»  held.  £x  parte  The  United  Joint 
vt.  Randall,  8  Term  R.  885 ;  Green  vt.  Stock  Mutual  Banking  Association,  8 
Greenbank,  2  Marshall  485.  I>e  Gez  &  Jones  63.     See  also,  Wright 

2.  The  rule  in  Equity.     There  is  a  ^*-    Snow,    2    De  Gez   &  Smale   321 ; 

class  of  cases  in  the  English  Courts  of  Stikeman  va.  Dawson,  1  De  Gex  &,  Smale 

Equity  which  susUins  the  doctrine  that  W>  (A.  D.  1847.)     Some  earlier  cases  in 

a  married  woman  may  be  responsible  equity  in  which  the  same  doctrine  is 

upon  equitable  principles  for  her  fran-  more  or  less  distinctly  held  or  discussed, 

dulent    representations.      The    leading  are  Wallis  vs.  Cresswell,  9  Viner's  Abr. 

case  is  Vaughan  vs.  Vanderstegen,  before  title  Enfant,  pi.  24,  p.  415,  in  which  case 

KiNDEBSLBT,  V.  C,  2  Drcwry's  Rep.  879,  Lord  Cowper  said :  "  If  an  infant  is  old 

et  seq.  (A.  D.   1854.)     In  this  ease,  the  and  cunning  enough  to  contrive  and  carry 

fact  that  the  woman  was  married  was  ^^  a  fraud,  I  think  in  a  Court  of  Equity 

not  known  to  the  creditor,  to  whom  she  ^®  ought  to  make  satisfaction  for  it." 

represented  herself  to  be  single.     The  Jackson  m.  Morehouse,  2  Merivale  483; 

creditor  lent  her  money  in  consequence,  Cory  vt.  Gertcken,  2  Madd.  40 ;  Overton 

and  it  was  held  that  he  had  the  right  to  "*•  Bannister,  8  Hare  503. 
charge  the  debt  upon  her  general  assets.        Notwithstanding  this  array  of  autho- 

The    Court  reposed    principally    upon  "^7*  ^^^  doctrine    is  not  satisfactory. 

Savage  vs.  Foster,  9  Modern  R.  80.  The  great  objection  to  it  is  that  it  en- 

The  case  was  not  rested  upon   the  ables  persons  whom  the  law,  for  wise 

theory  of  a  charge  upon  an  estate  set-  reasons,  has  rendered  incapable  to  make 

tied  to  her  separate  use,  but  on  the  contracts,   at  their    own  discretion  to 

ground  that  her  general  assets  were  avoid  the  effects  of  the  rule.    They  have 

liable.  only  to  represent  themselves  as  capable 

The  Court  says,  "  If  a  man  or  feme  ^o  contract,  in  order  to  obtain  such  ca- 

sole  had  borrowed  money  and  had  died,  pacity.      The    doctrine    induces  wives 

what  would  be  applicable  ?  The  general  and  infants  to  commit  fraud  in  order  to 

assets :     *    *    *    and  so  it  appears  to  obtain  the  power  to   contract  by  the 

me   the   same  principle  would   prevail  fraudulent  act.      The  English  Court  of 

here."  p.  382.  The  principle  was  enun-  Appeal  (the  Lords  Justices),  while  re- 

ciated  in  its  broadest  terms  that  a  mar-  cognising  the  fact  that  the  doctrine  was 

ried   woman   is   not    only    capable   of  settled,  is  evidently  dissatisfied  with  it, 

committing  a  fraud,  but  that  her  pro-  Lord  Justice  Turner  saying  that  he 

perty  is  liable  to  be  visited  in  a  Court  had  the  strongest  inclination  not  to  fol- 

of  Equity  with  the  consequences  of  that  low  it,  and  indirectly  recommending  an 
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appeal  to  the  House  of  Lords  with  the  after  her  husband's  death,  in  considers- 
object  of  having  the  doctrine  orerruled.  tion  of  forbearance,  promised  to  pay  it. 
8  De  Gez  &  Jones  63,  tupra.  It  was  held  that  the  note  wa»  not 
II.  Assuming,  as  we  hare  endeavored  barely  voidable  but  absolutely  void, 
to  show,  that  the  wife  is  not  liable  at  and  that  forbearance  where  origin- 
law  to  an  action  on  the  case  for  a  frau-  ally  there  is  no  cause  of  action  is  no 
dulent  representation  by  which  a  eon-  consideration  to  raise  an  <u9utnpntf 
tract  was  made,  will  a  subsequent  pro-  though  it  might  b^  otherwise  where 
mise  after  the  husband's  death  to  pay  the  contract  was  but  Yoidable.  This 
for  the  consideration  obtained  be  bind-  ease  is  approved  in  Eastwood  vt.  Ken- 
xng  on  the  wife  ?     We  had  supposed  this  yon,  cited  tupra, 

proposition  settled  by  the  note  to  Wen-  We  must  respectfully  dissent  from 
nail  vs.  Adney,  3  Bos.  &  Pull.  252.  This  the  opinion  in  the  principal  case,  that 
note  has  often  been  approved  by  Courts  this  question  is  governed  by  any  anal- 
both  in  England  and  in  this  country,  ogy  derived  from  the  law  of  usury.  It 
and  sanctioned  by  accurate  text  writers,  seems  to  us  that  usury  is  within  the 
It  is  expressly  adopted  by  the  King's  proposition  contained  in  tbe  note  to 
Bench  in  Eastwood  r*.  Kenyon,  11  Wennall  vs.  Adney.  A  usurious  con- 
Adolphus  &  Ellis  438,  (A.  D.  1840,)  tract  has  every  element  of  a  contract: 
the  Court  making  the  statement  that  competent  parties,  subject-matter,  as- 
it  has  been  very  generally  thought  sent  and  consideration.  It  could  have 
to  contain  a  correct  statement  of  the  have  been  enforced  at  law  were  it  not 
law.  It  is  stated  by  the  same  Court  for  the  statutory  provision  against  un- 
six  years  afterwards  in  Beaumont  vs.  lawful  interest.  Repeal  the  statute, 
Reeve,  8  Adolphus  &  Ellis  N.  S.  488,  and  the  contract  made  before  the  re- 
that  it  had  adopted  the  doctrine  in  the  peal  may  be  enforced  if  the  Legisla- 
note  to  Wennall  vs.  Adney  as  the  law  ture  so  provides.  Curtis  vs.  Leavitt, 
of  the  Court.  **  This  result  we  arrived  16  New  York  9  ;  Southern  Life  Insur- 
at  after  much  deliberation,  and  we  now  ance  and  Trust  Co.  vs.  Packer,  17  Id. 
adhere  to  it."  p.  487.  The  doctrine  of  51.  Usury  does  not  strictly  render  a 
the  note  to  Wennall  vs.  Adney  is  in  sub-  contract  void,  though  this  expression  is 
stance  this  :  An  express  promise  cannot  sometimes  used.  It  is  a  defence,  and  can 
be  supported  by  a  consideration  from  only  be  urgeil  by  the  debtor.  Nothing 
which  the  law  could  not  imply  a  pro-  is  better  settled  than  that  the  usurer 
misc,  except  where  the  express  promise  cannot  be  heard  to  say  that  the  con- 
does  away  with  a  legal  suspension  or  tract  was  usurious.  Thus  the  same 
bar  of  a  right  of  action,  which  but  Court  has  decided  that  a  usurer  can- 
for  such  suspension  or  bar  would  be  not  say  that  a  usurious  contract  of 
valid.  In  other  words,  it  is  substan-  forbearance,  whereby  he  gave  time  to 
tially  the  difference  between  a  voidable  his  principal  debtor,  was  void,  so  that 
contract,  and  one  which  is  void  in  the  it  did  not  discharge  the  surety.  La 
true  sense,  i.  e.  not  binding  on  either  Farge  vs.  Herter,  5  Selden  241.  The 
party.  The  great  Lord  Camurn  in  an  Court  says,  **  The  taking  of  usury  is 
early  case  hinted  at  this  distinction,  a  misdemeanor  by  statute,  and  the 
Loyd  vs.  Lee,  1  Strange  94.  In  that  agreement  to  take  it  is,  in  the  eye  and 
case  a  married  woman  gave  a  promls-  in  the  language  of  the  law,  corrupt 
sory  note    as    a    single    woman,    and  The  parties,  however,  do  not  stand   in 
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pari  delieto.  It  is  oppression  on  one  [Since  the  above  note  was  written,  a 
side,  and  submission  on  the  other.  The  report  has  reached  this  country  (Lon> 
borrower,  therefore,  may  set  up  usury  don  Jurist,  Oct.  10,  1663,  p.  1018)  df 
for  the  purpose  of  aroiding  a  contract  the  case  of  Flight  vm.  Reed,  just  decided 
tainted  with  it,  but  the  lender  cannot,  in  the  English  Court  of  Exchequer. 
In  respect  to  this  question,  usury  most  The  opinion  of  the  Court  was  delivered 
stand  on  the  same  footing  as  fraud.  A  by  Wildk,  B.  The  point  decided  was 
fraudulent  contract  cannot  be  avoided  thai  a  loan  of  money  at  usurious  inter- 
by  the  party  guilty  of  the  fraud.''  p.  est  before  the  repeal  of  12  Anne,  e. 
243.  This  oase,  therefore,  comes  within  16,  is  a  good  consideration  for  a  pro- 
the  principle  of  the  note  to  Wennall  mise  made  after  the  repeal  to  re- 
vt,  Adney.  The  contract  is  void  only  pay  the  loan  at  the  same  interest. 
at  the  election  of  the  debtor.  If  the  The  law  on  this  point  is  so  fully  re- 
usury  is  purged  from  the  contract,  a  viewed  in  a  passage  of  the  judgment, 
new  promise  may  be  made  to  pay  the  that  we  quote  it  in  full.  The  Court 
debt,  which  will  be  binding  on  the  says,  "The  general  proposition  within 
debtor.  On  the  other  hand,  it  is  equally  which  such  a  proposition  falls  is,  we  be- 
W'Cll  settled  that  the  contract  of  a  mar-  lieve,  first  found  promulgated  in  Lord 
ried  woman  is  binding  on  neither  party,  Maxspielp's  time.  It  is  the  subject  of  a 
Smith  vs.  Plomer,  15  East  607.  In  this  long  note  to  the  report  to  the  case  of 
oase,  a  tradesman  had  supplied  a  mar-  Wennall  vt.  Adney,  8  B.  &  P.  249.  It 
ried  woman,  living  apart  from  her  has  been  the  subject  of  much  discus- 
husband,  with  furniture  upon  hire.  It  sion  in  many  subsequent  cases.  It 
was  held  that  he  did  not  thereby  was  stated  most  widely,  and  perhaps 
divest  himself  of  the  present  right  of  too  widely,  in  the  case  of  Lee  vt.  Mug- 
properly  in  the  goods,  as  the  married  geridge,  5  Taunt.  45,  and  it  has  con- 
woman  was  incapable  of  acquiring  the  stantly  been  much  qualified  and  some- 
property  by  contract.  We  believe,  then,  times  disparaged  since  the  case  of 
the  true  distinction  to  be  this:  when  Eastwood  v«.  Eenyon,  11  Ad.  &  El.  445. 
a  contract  is  voidable  one  of  the  parties  See  Beaumont  v«.  Reeve,  8  Q.  B.  487,  and 
is  already  bound,  and  it  needs  only  the  Cocking  m.  Ward,  1  C.  B.  170.  But  it 
accession  of  the  other  to  make  a  mutual  was  repeated  and  stated  to  be  law  by 
contract,  but  where  the  contract  is  void.  Parks,  B.,  in  Earle  vt.  Oliver,  2  Exch.  7, 
a  subsequent  promise  by  one  of  the  who  says,  *  The  strict  rule  of  the  Corn- 
parties  to  the  other,  still  leaves  it  uni-  mon  Law  was,  no  doubt,  departed  fVom 
lateral  and  without  mutuality.  The  by  Lord  Mansfiklp  in  Hawks  vt.  Saun- 
other  party  to  the  void  contract,  not-  ders,  Cowp.  290,  and  Atkins  vt.  Hill,  Id. 
withstanding  such  subsequent  promise,  288.  The  principle  of  the  rule  laid 
is  under  no  obligation  on  kit  part.  The  down  by  Lord  Makspield  is,  that  when 
new  promise  is  consequently  without  the  consideration  was  originally  bcnefi- 
consideration.  cial  to  the  party  promising,  yet  if  he  be 
On  the  whole,  we  agree  with  the  re-  protected  from  liability  by  some  provi- 
mark  of  Ld.  C.  J.  Denhan,  in  the  case  sion  of  the  statute  or  Common  Law 
of  Eastwood  vt.  Kenyon,  tupra,  that  the  meant  for  his  advantage,  he  may  renounce 
note  to  Wennall  vt.  Adney  contains  a  oor-  tht  bmefitt  of  that  lav  ;  and  if  he  pr#- 
reot  statement  of  the  law.  mi<<es  to  pay  the  debt,  which  is  ealy 

T.   W.  D.  what  an  hsoest  man  ought  to  do,  he  is 
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then  bound  bylaw  to  perform  it.'  There  fore  the  usury  laws  were  repealed,  the 
is  a  yery  able  note  to  the  case  of  Wen-  usury  would  hare  to  be  purged  from 
nail  vt,  Adney,  8  C.  B.  247,  explaining  the  note,  before  the  new  promise  would 
this  at  length.  The  instanoes  given  to  be  valid ;  but  after  the  repeal,  that  would 
illustrate  the  principle  are,  among  not  be  necessary,  as  no  principle  of  pub- 
others,  the  case  of  a  debt  barred  .by  cer-  lie  policy  was  any  longer  involved, 
tificate  [of  bankruptcy]  and  by  the  Sta-  This  ease  settles  two  points  :  one  that 
tute  of  Limitations ;  and  the  rule  in  the  note  to  Wennall  vt.  Adney  is  estab- 
these  instances  has  been  so  constantly  lished  law  in  Bngland,  and  the  other 
followed,  that  there  can  be  no  doubt  that  that  a  new  promise  to  pay  a  debt  void 
it  is  to  be  considered  as  the  established  for  usury  is  within  the  rule  announced 
law."    The  Court  ftirther  held  that  be-  in  that  note.— T.  W.  D.] 
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In  the  Supreme  Court  of  Michigan. 

THE  MICHIGAN  INSURANCB  COMPANY  OF  DBTROIT  V8.  HBNRT  H.  BROWN 

BT  AL.* 

A  mortgage  to  secure  all  existing  debts  without  naming  them,  or  fixing  a  limit  of 
liability,  is  not  void  for  uncertainty,  as  it  affords  means  of  ascertaining,  by  in- 
quiry, the  amount  claimed  as  due  at  any  time. 

Equity  follows  the  analogies  of  the  law  where  an  analogous  relief  is  sought  upon 
a  similar  claim,  but  where  the  relief  sought  is  in  its  nature  of  equitable,  not 
legal  cognisance,  equity  follows  its  own  rules.  Hence,  in  regard  to  the  fore- 
closure of  a  mortgage,  which  is  an  ancient  equitable  remedy,  equity,  although 
raising  presumptions  of  payment  from  lapse  of  time,  has  not  made  them  con- 
clusive. 

Therefore,  on  a  bill  for  foreclosure  and  praying,  under  the  statute  of  Michigan,  a 
personal  decree  against  the  mortgagor  for  the  balance  that  should  be  due  if  the 
mortgaged  premises  should  prove  inadequate,  the  Court  will  decree  the  fore- 
closure, but  the  personal  decree  under  the  statute  being  in  the  nature  of  a  legal 
remedy,  will  not  be  made  after  such  length  of  time  as  would  have  barred  an 
action  at  law  on  the  bond. 

The  opinion  of  the  court  was  delivered  by 

Campbell,  J. — The  bill  in  this  cause  was  filed  to  foreclose  a 
mortgage  made  by  Henry  H.  Brown  and  wife  to  complainant  in 
November,  1847,  conditioned  for  the  payment  of  "  cUl  sums  of 

*  We  are  indebted  for  this  case  to  the  courtesy  of  Campbbll,  J. 
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money  now  due  or  hereafter  to  become  due*^  The  bill  averred  a 
bond  of  previous  date,  conditioned  for  the  payment  of  $11,300,  and 
interest.  The  bill  was  filed  July  20,  1859.  To  this  bill  Brown 
interposed  the  statute  of  limitations  as  a  defence,  and  Barker  averred 
in  his  answer  that  on  the  2lBt  day  of  July,  1859,  the  day  after  the 
bill  was  filed,  he  purchased  the  premises  from  Brown  for  a  valuable 
consideration  (the  amount  of  which  was  not  set  forth),  withont 
notice  of  the  mortgage,  which  was,  however,  on  record.  He  claimed 
that  the  mortgage  was  invalid  because  not  for  a  sum  certain  set 
forth  on  its  face. 

The  mortgage  and  bond  set  forth  in  the  bill  were  proved  as  ex- 
hibits before  the  Commissioner,  and  are  returned  as  a  part  of  the 
record.  But  defendants  claim  they  should  be  excluded,  on  the 
allegation  that  they  were  excluded  in  the  court  below  as  not  filed  in 
season.     Affidavits  are  filed  on  both  sides. 

We  have  no  doubt  the  proofs  are  properly  in  the  case.  They  ap- 
pear distinctly  to  have  been  regularly  taken  on  proper  notice,  and 
if  they  were  not  filed  earlier  than  is  alleged,  the  court  could  not 
on  that  account  regard  them  as  nullities.  Had  the  case  pre- 
sented any  grounds  for  supposing  surprise,  that  would  have  afforded 
some  reason  below  for  allowing  the  cause  to  stand  open  for  further 
proofs.  But  the  party  is  bound  to  know  what  proof  his  adversary 
takes  at  the  time  and  place  appointed,  and,  if  not  seeing  fit  to 
attend,  he  may  still  ascertain  it  at  any  time  from  the  Commissioner ; 
and  the  Court  will  always  be  liberal  in  relieving  against  accident  or 
surprise.  In  the  case  before  us  there  is  no  reason  to  believe  any 
surprise  possible.  The  testimony  consists  entirely  of  documents 
set  out  in  the  bill  verbatim^  and  the  proof  of  their  execution. 
Under  rule  56,  the  mortgage  not  being  denied  by  the  answers, 
might  have  been  read  without  being  made  an  exhibit.  Although 
the  bond  does  not  prove  itself,  yet,  on  being  proved,  any  defence 
to  it  must  be  affirmatively  made  out.  No  defence  except  the  statute 
of  limitations  is  attempted  to  be  made  out  by  proof,  and  the  stipu- 
lation extending  time  covers  only  the  facts  attending  Barker's 
purchase.  There  is  no  reason,  therefore,  why  this  evidence  should 
be  disregarded.  And,  inasmuch  as  the  case  has  been  in  this  court 
two  years,  without  any  motion  to  strike  it  out  or  have  a  new  tran- 
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script,  we  should  Dot  be  disposed  in  a  more  doubtful  case  to  permit 
such  lache$.  But  the  facts  of  record  show  that  no  injustice  can  be 
done  bj  retaining  this  proof. 

It  is  claimed  by  defendant,  Barker,  that  this  mortgage  is  invalid 
for  want  of  certainty  in  the  amount  secured.  As  the  complainants 
do  not  seek  to  recover  any  advances  made  after  Barker's  purchase 
(nor,  indeed,  any  debts  accruing  after  the  date  of  the  mortgage), 
none  of  the  questions  in  regard  to  intervening  equities  arise.  The 
only  question  presented  is  whether  a  mortgage  to  secure  all  debts 
existing  is  good  without  specifying  them.  Upon  a  review  of  the 
cases  which  were  cited  on  the  argument,  we  are  satisfied  that  there 
is  no  legal  objection  to  such  a  mortgage.  It  affords  a  means  of 
ascertaining,  by  inquiry,  the  amount  claimed  to  be  due  at  any 
time.  The  objection  that  a  limit  of  liability  should  appear  is  more 
specious  than  sound.  Such  a  limitation  will  always  be  made  large 
enough  to  cover  all  contingencies,  and  leaves  it  still  necessary  to 
make  inquiries  to  learn  the  real  amount  secured.  And,  so  far  as 
opportunities  for  fraud  are  concerned,  such  a  maximum  limit  would 
be  quite  as  convenient  a  medium  of  deceit  as  an  open  mortgage. 
As  a  matter  of  fact,  even  where  mortgages  have  been  given  for 
specific  debts,  inquiry  is  usually  necessary  to  learn  the  balance  un* 
paid ;  while  mortgages  of  indemnity  introduce  not  only  uncertainty 
in  amount,  but  contingency  of  liability.  And  yet  there  is  no  re- 
spectable authority  which  vitiates  these.  Although  upon  the  ques- 
tion raised  in  this  case,  there  are  some  authorities  sustaining  the 
defence,  the  general  course  of  decision  is  so  clearly  the  other  way 
that  we  are  satisfied  the  mortgage  must  be  held  valid.  We  are  of 
opinion  the  law  has  been  settled  correctly,  and  that  the  supposed 
evils  of  permitting  such  transactions  are  no  greater  than  those  ^hich 
attend  very  many  other  dealings  of  undoubted  legality.  We  do 
not,  therefore,  deem  it  necessary  to  inquire  into  the  good  faith  or 
valuable  consideration  of  defendant  Barker's  alleged  purchase. 

The  defendants  claim,  however,  that  the  mortgage  is  barred  by 
the  statute  of  limitations.  We  do  not  think  this  ground  is  tenable. 
The  statute  of  limitations  is  confined  to  actions  or  suits  to  enforce 
payment  of  the  contract  as  a  personal  demand.  Equity  follows  the 
analogies  of  the  law  ia  all  cases  where  an  analogous  relief  is  sought 
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upon  a  similar  claim.  But  where  the  relief  sought  is  in  its  nature 
one  of  equitable,  and  not  of  legal  cognisance,  and  the  remedy  is 
purely  of  an  equitable  nature,  equity  follows  its  own  rules.  The 
foreclosure  of  mortgages  is  one  of  the  ancient  equitable  remedies. 
Its  object  is  simply  to  enforce  a  lien  upon  lands  by  making  it  abso- 
lute unless  redeemed.  If  there  were  any  analogy  between  this  and 
any  legal  actions,  it  would  apply  to  real,  not  personal  actions. 
But,  in  regard  to  mortgages,  equity,  although  raising  presumptions 
from  the  lapse  of  time,  has  not  made  these  presumptions  conclusive. 
And,  in  the  present  case,  the  time  has  not  run  long  enough  to  raise 
the  presumption  of  payment,  which,  in  such  cases,  requires  a  lapse 
of  twenty  years.  1  Story  Eq.  Juris.  §  64a,  529 ;  2  Story  £q.  Juris. 
§  1028a,  1028A,  1519 ;  2  Pars,  on  Gont.  879.  The  rule  fixing 
such  presumptions  at  twenty  years  was  adopted,  undoubtedly,  in 
accordance  with  the  limitation  of  real  actions  in  the  common  law 
courts,  but  it  differs  from  that  in  not  being  an  absolute  bar  to  the 
remedy.  We  think  the  complainants  are  entitled  to  foreclose  their 
mortgage. 

The  bill,  under  the  statute,  seeks  a  personal  decree  against  Brown. 
The  power  to  grant  such  a  decree  is  not  one  originally  possessed  by 
courts  of  equity,  but  is  purely  statutory,  and  is  given  in  order  to 
avoid  circuity  of  action  by  a  resort  to  a  suit  at  law  on  the  debt  in 
addition  to  a  suit  in  equity  to  foreclose.  It  is  therefore  a  mere 
substitute  for  a  legal  action,  and  must  be  governed  by  the  rules 
which  would  apply  at  law.  The  statute  allows  a  personal  decree 
for  the  balance  remaining  unsatisfied  after  sale,  **  in  the  eases  in 
which  such  balance  is  recoverable  at  law.**  If  barred  at  law  it  is 
barred  in  equity. 

The  bond  in  the  present  suit  was  due  more  than  ten  years  before 
suit  brought.  Although  payments  are  indorsed  as  made  within  ten 
years,  the  statute  expressly  denies  to  such  indorsements  unex- 
plained any  weight  as  evidence  of  payment,  for  the  purpose  of 
charging  the  debtor  by  treating  them  as  an  acknowledgment  so  as 
to  take  the  case  out  of  the  operation  of  the  law.  2  G.  L.  §  5377. 
In  the  absence  of  other  testimony,  therefore,  the  statutory  bar  is 
complete,  and  no  decree  can  be  made  against  Brown  for  the  balance 
which  may  remain  unpaid. 
Yoik  XIL— 4 
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The  bill,  however,  should  not  have  been  dismissed  against  him, 
88  he  was  a  necessary  party.     He  was  not  only  mortgagor,  but 
actual  owner  of  the  equity  of  redemption  when  the  bill  was  filed. 
The  decree  below  dismissing  the  bill  must  be  roTcrsed. 


ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 
SUPREMS  COURT  OF  THE   UNITED   STATES.^ 

Partnership — Assignment  for  Benefit  of  Creditors — Purchase  on  behalf 
of  Another. — Where  the  surviving  partner  of  an  insolvent  firm  assigned 
certain  lots  of  ground  belonging  to  the  finn  for  the  benefit  of  its  creditors, 
the  heirs  of  the  deceased  partner  cannot  be  made  parties  to  a  suit  involv- 
ing the  title  to  the  lots,  on  the  ground  of  any  relation  of  trust  or  confi- 
dence subsisting  between  them  and  the  assignee :  Rothwell  vs.  Dewees. 

Where  a  party  purchases  property  under  the  direction  of,  or  on  behalf 
of  another,  the  purchase  must  be  held  to  be  in  trust  for  the  benefit  of  the 
principal,  on  repayment  of  the  money  advanced  by  the  agent :  M. 

Where  two  devisees  or  tenants  in  common  hold  under  an  imperfect 
title,  and  one  of  them  buys  in  the  outstanding  title,  such  purchase  will 
enure  to  their  common  benefit  upon  contribution  made  to  repay  the  pur- 
chase-money: Id. 

This  rule  is  based  upon  a  community  of  interest  in  a  common  title, 
creating  such  a  relation  of  trust  and  confidence  between  the  parties,  that 
it  would  be  inequitable  to  permit  one  of  them  to  do  anything  to  the  preju- 
dice of  the  other,  in  reference  to  the  property  so  situated  :  Id. 

The  reason  of  this  rule  applies  as  forcibly  to  the  husband  of  a  tenant  in 
common  as  to  one  of  the  immediate  co-partners :  Id. 

Devise  of  Lands —  Without  Words  of  Limitation  y  gives  only  Estate  for 
Life — Exceptions  to  this  Ride — Ambiguity  in  a  Will, — ^It  is  an  established 
Rile  of  the  common  law,  that  a  devise  of  lands  without  words  of  limita- 
tioa  confisrs  an  estate  for  life  only :  King  vs.  Ackermcm, 

But  because  this  rule  generally  defeated  the  intention  of  the  testator, 
the  Courts  have  been  astute  in  finding  exceptions  to  it :  Id, 

Where  land  is  devised  without  legal  words  of  limitation,  and  a  pro- 
vision is  added  that  the  devisee  may  do  therewith  as  he  pleases,  a  fee  is 
presumed  to  have  been  intended :  Id. 

It  is  also  well  settled,  that  where  a  devisee  whose  estate  is  not  de- 


1  From  Hon.  J.  S.  Black,  to  appear  in  Vol  2  of  his  Reports. 
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fined  IB  direeted  to  pay  debts,  legacies,  or  a  sum  in  gross,  he  takes  a  fee : 
Id. 

This  last  rule,  though  founded  on  inference,  is  as  technical  and  rigid* 
in  its  application  as  that  to  which  it  is  an  exception;  for  Courts  will 
not  inquire  into  the  relative  value  of  the  land  and  the  charge,  nor  decide 
on  the  probability  of  the  devisee  being  called  on  to  pay  the  charge :  Id. 

Where  a  testator  gives  one  piece  of  land  to  his  son,  with  the  privi- 
lege of  doing  therewith  as  he  pleases,  and  makes  another  devise  to  the 
same  son,  without  using  those  or  any  similar  words,  it  does  not  follow 
that  there  was  no  actual  intent  to  give  a  fee  in  the  last-mentioned  land : 
Id. 

A  Court  may  look  beyond  the  face  of  the  will,  to  explain  an  ambi- 
guity as  to  the  person  or  property  to  which  it  applies,  but  never  for  the 
purpose  of  enlarging  or  diminbhing  the  estate  devbed :  Id. 

California  Land  Claims — Fraudulent  Certificate — Presumption  of 
Fraud  in  other  Title  Papers. — In  a  California  land  case,  the  production 
of  a  fraudulent  and  false  certificate  of  approval,  signed  by  the  Governor 
and  Secretary  who  signed  the  grant,  and  proved  by  the  same  witnesses  in 
the  same  way  that  the  grant  was  proved,  affords  (in  the  absence  of  ex- 
planatory evidence)  strong  ground  for  believing  all  the  title  papers  to  be 
fabricated:   United  States  vs.  Galbraith. 

Where  the  date  of  a  grant  has  been  altered,  while  it  was  in  the 
hands  of  the  claimants,  and  is  produced  to  the  Court  without  evidence, 
to  show  how  the  alteration  came  to  be  made,  thb  Court  cannot  confirm 
the  title :  Id. 

The  case  of  United  States  vs.  West's  Heirs  reviewed,  the  facts  stated 
from  the  original  record,  and  all  its  features  shown  to  be  strikingly  differ- 
ent from  this  case :  Id. 

The  fact  that  an  espediente  b  found  among  those  indexed  by  Hart- 
nell  in  1847--8,  b  no  evidence  that  it  wa5  made  at  the  time  of  its  data : 
Id. 

Agent — Concealed  Principal — Title  to  Goods  as  between  the  Real  and 
Apparent  Ovmer,  and  Purchaser  from  the  latter — Burden,  of  Proof — 
A  person  residing  in  California  employed  an  agent  to  contract  for  and 
superintend  the  building  of  a  ship  at  New  York.  The  agent  was  fur- 
nished with  funds  for  the  purpose,  and  specially  directed  by  the  principal 
to  give  himself  out  as  the  true  owner,  and  to  conceal  the  interest  of  the 
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principal.  Accordingly,  the  agent  made  all  contracts  in  his  own  name, 
and  had  the  vessel  registered  as  hb  own  property.  After  she  was  finished, 
he  sold  her,  and  put  the  price  in  his  pocket : — Heldy  That  the  principal's 
right  in  the  vessel  was  gone,  unless  he  could  prove  that  the  vendee  had 
notice  of  his  right  before  payment  of  the  purchase-money :  Calais  Steam^ 
boat  Company  vs.  Scudder,  Administrator  of  Van  Pelt, 

As  between  the  principal  and  agent  themselves,  the  legal  title  of  the 
latter  could  not  avail  him,  except  as  a  lien  for  his  services  and  money 
advanced ;  but  the  rule  is  different  as  respects  a  third  person  who  has 
bought  in  good  faith  and  for  a  valuable  consideration  :  Id. 

When  a  question  arises  between  two  innocent  parties,  which  of  them 
shall  suffer  by  the  misconduct  of  another,  the  loss  must  fall  upon  him 
who  has  enabled  the  wrong  to  be  committed,  and  not  on  him  who  had  no 
means  of  knowing  that  it  was  a  wrong :  Id. 

If  the  equitable  owner  of  a  thing  has  permitted  another  to  hold  the 
legal  title,  accompanied  with  the  usual  documentary  evidence  of  it,  with 
full  possession  and  with  declarations  of  ownership  corresponding  to  the 
legal  title,  he  cannot  set  up  his  equity  against  a  bond  fide  purchaser,  who 
had  no  notice  of  it :  Id. 

Secret  instructions  from  the  equitable  to  the  legal  owner,  which 
produced  no  change  in  the  apparent  relation  of  the  latter  to  the  thing, 
will  not  affect  the  right  of  the  purchaser :  Id. 

The  burden  of  proof  rests  upon  the  equitable  owner,  to  show  that 
the  purchaser  had  notice  of  his  rights  in  due  time :  Id, 

Where  the  purchase  has  been  made  for  a  full  price  and  on  fair  con- 
ditions, without  special  advantage  to  the  vendee,  the  proofs  to  impeach  it 
ought  to  be  more  full  and  direct,  more  unequivocal  and  certain,  than 
would  be  required  in  the  case  of  a  hard  or  unequal  bargain :  Id. 

California  Mining  Rights — Registry — Discovery — Tide — Claims  under 
Mexican  Chants — Act  of  1851. — A  mining  right  or  privilege  under  the 
Mexican  ordinances  relating  to  that  subject,  is  a  title  to  land  within  the 
meaning  of  the  Act  of  185 1,  and  therefore  the  Board  of  Land  Commis- 
sioners had  jurisdiction  to  investigate  a  claim  to  such  right :  United 
States  vs.  CastiUero, 

The  ordinances  made  and  established  by  the  King  of  Spain  at  Madrid 
in  1783,  prescribe  the  mode  of  acquiring  titles  to  mines,  and  were  in 
force  throughout  the  Republic  of  Mexico  at  the  date  of  the  American 
conquest  of  California :  Id,  * 
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A  strict  compliance  with  the  tenns  and  conditions  of  those  ordinances 
is  required  by  the  ordinances  themselves,  and  is  shown  to  be  necessary 
on  general  principles  by  all  the  writers  on  the  subject :  Id. 

Registry  is  the  basis  of  title  to  a  mine,  and  no  mine  can  be  lawfully 
worked  until  it  is  registered ;  nor  can  any  title  thereto  be  acquired  either 
by  the  disooverer  or  by  any  other  person  without  a  registry  :  Id. 

Registry  consists  of  an  entry  in  a  book  kept  by  the  proper  public 
authority:  Id. 

Title  to  a  mine  is  vested  by  the  adjudication  or  decree  of  the  proper 
tribunal  in  a  case  duly  presented  for  decision,  and  by  the  registry  of  the 
adjudication,  together  with  the  proceedings  on  which  it  is  founded :  Id. 

The  mere  fact  of  discovery  without  such  adjudication  and  registry, 
gives  no  title  to  the  discoverer,  though  it  is  also  true  that  without  proof 
of  discovery  there  can  be  no  adjudication  in  his  favor :  Id. 

To  complete  the  adjudication  and  carry  it  into  effect,  the  boundaries 
must  be  fixed;  else  the  title  or  claim,  like  other  indefinite  interests  in 
lands,  will  be  void  for  uncertainty ;  and  this  rule  applies  to  mines  situate 
on  public  as  well  as  to  those  on  private  lands :  Id, 

Purchase-Money — Equitable  Lien — Married  Woman — Fraud. — Pur- 
chase-money is  treated  by  Courts  of  Equity  as  a  lien  on  the  land  sold 
where  the  purchaser  has  taken  no  separate  security,  and  this  is  on  the 
principle  that  one  who  gets  the  estate  of  another  should  not  in  conscience 
be  allowed  to  keep  it  without  paying  for  it :  Chilton  vs.  Braiden's  Ad- 
ministratrix. 

This  rule  applies  with  as  much  force  to  the  case  of  a  purchase  by  a 
married  woman  as  to  any  other  case :  Id, 

The  disabilities  imposed  upon  married  women  are  intended  for  their 
protection,  and  the  law  will  not  allow  them  to  be  used  as  the  means  of 
committing  fraud :  Id. 

Federal  Courts — Lien  of  their  Judgments — Revisory  Power  of  Su- 
preme Court. — The  power  of  the  Supreme  Court  of  the  United  States  to 
revise  the  proceedings  of  a  Circuit  Court  in  a  case  brought  up  on  a  cer- 
tificate of  division  is  strictly  confined  to  the  questions  stated  in  the  cer- 
tificate :    Ward  et  al.  vs.  Chamberlain  et  al. 

Judgments  and  decrees  rendered  in  the  Courts  of  the  United  States 
are  liens  upon  the  defendant's  real  estate  in  all  cases  where  similar  judg- 
ments or  decrees  of  the  State  Courts  are  made  liens  by  the  law  of  the 
State:  Id. 
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A  decree  for  the  payment  of  money  in  an  admiralty  suit  in  penonam 
stands  in  this  respect  npon  the  same  footing  as  a  decree  in  equity  :  Id. 

Judgments  and  decrees  in  equity,  rendered  by  the  State  Courts  of 
Ohio,  are,  by  the  laws  of  that  State,  liens  upon  lands ;  there/ore, 

Where  one  party  filed  his  libel  against  anoth«r  in  the  Federal  District 
Court  for  Ohio,  claiming  damages  by  a  collision  of  two  yessels  on  the 
Lake,  and  got  a  decree  m  personam  for  money  as  compensation,  the  decree 
is  a  lien  on  the  respondent's  land :  Id. 

That  lien  g^ves  the  libellant  a  right  to  levy  on  the  lands  to  which  it 
attaches,  and  consequently  such  interest  in  the  lands  as  will  enable  him 
to  sustain  a  bill  of  discovery  against  the  respondent  and  any  third  person 
who  sets  up  an  unfounded  claim  under  a  different  lien  :  Id. 

On  such  a  bill,  the  respondent,  if  he  makes  out  hb  case,  is  entitled  to  a 
decree  which  will  remove  the  cloud  from  his  title,  but  the  Court  cannot 
proceed  farther,  and  in  the  same  case  order  the  hind  to  be  sold  for  the 
payment  of  the  debt  found  due  by  the  original  decree :  Id. 

Stare  Decisis. — A  question  repeatedly  argued  and  decided  must  be 
considered  as  no  longer  open  for  discussion,  whatever  differences  of 
opinion  may  once  have  existed  on  the  subject  in  this  Court :  Wright  et  al. 
vs.  Sill 

Rights  under  State  Laws- — Jurisdiction  of  Federal  Courts. — A  con- 
troversy in  which  no  right  is  claimed  under  the  Constitution  or  laws  of 
the  United  States,  but  which  turns  entirely  upon  the  validity  or  interpre- 
tation of  State  Laws,  is  exclusively  within  the  jurisdiction  of  the  State 
Courts,  and  this  Court  has  no  appellate  power  over  thier  judgment :  Cong- 
don  et  al.y  and  Tennessee  Mining  Company  vs.  Goodman  and  Bledsoe. 

Res  Adjudicata — Jurisdiction  of  Tribunal* — A  controversy  once  de- 
cided by  a  competent  tribunal,  cannot  be  re-examined  by  another  court 
of  concurrent  jurisdiction,  in  a  suit  between  the  same  parties  or  their 
piivies  :  Lesiee  of  Parrish  vs.  Ferris  et  al. 

The  Statute  of  Ohio  authorizes  any  person  in  possession  of  real  property 
to  institute  a  suit  against  any  one  who  claims  an  estate  or  interest  therein, 
adverse  to  him,  for  the  purpose  of  determining  such  adverse  estate  or 
interest:  Id. 

The  judgment  of  a  Court,  in  proceedings  under  this  statute,  determines 
the  merits  of  the  plaintiff's  title,  as  well  as  that  of  the  defendant ;  and  is 
conclusive  whether  adverse  to  one  or  the  other :  Id. 

Inventor — Agreem^ent  to  Perfect  an  Invention. — Parties  engaging  the 
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Beirioes  of  sn  inventor,  under  an  agreement  that  he  shall  devote  his 
ingenaitj  to  the  perfecting  of  a  maohine  for  their  benefit,  can  lay  no 
claim  to  improvements  conceived  by  him  after  the  expiration  of  such 
Jigreemeat :  AppUian  vs.  Bacon  dh  North. 

Mortgage — Equity — Fraudulent  Agreement — Statute  of  Frauds, — The 
owner  of  mortgaged  land  made  ^^  a  friendly  arrangement "  with  the  mortga- 
gee to  buy  it  in^  ostensibly  for  his  own  use,  but  with  the  understanding 
that  he  was  to  hold  it  for  the  use  of  the  mortgagor,  as  if  no  sale  had  been 
made.  This  was  done  to  defeat  the  claim  of  a  third  party ;  and  with  that 
view  the  mortgagor  confirmed  the  sale.  The  mortgagee  and  purchaser 
afterwards  claimed  the  land  as  his  own.  Held,  That  the  mortgagor  can- 
not sustain  a  bill  in  equity  to  restrain  the  mortgagee  from  selling  the 
land,  and  to  enforce  the  understanding  made  befbre  the  sale :  Randall  vs. 
Howard. 

Neither  party  can  enforce  against  the  other  a  contract  made  between 
themselves  to  injure  a  third  person,  in  fraud  of  the  law :  Id, 

Nor  will  the  character  of  such  agreement  be  changed  by  showing  that 
the  claim  of  the  third  party,  whose  rights  were  to  be  afieoted  by  it,  was 
also  fraudulent :  Id. 

Where  it  appears  on  the  face  of  a  bill,  that  an  agreement  concerning  an 
interest  in  lands  set  up  by  complainant  is  in  parol,  the  defence  of  the 
Statute  of  Frauds  may  be  taken  advantage  of  on  demurrer :  Id. 

Mortgage  hy  Corporation — Seal — Authority  of  Officers — Directors  and 
Stockholders — Legal  and  Equitable  Mortgage, — An  instrument  purport- 
ing to  be  a  mortgage,  made  by  a  corporation,  b  not  a  legal  mortgage,  and 
a  bill  to  foreclose  it  as  such  cannot  be  sustained  unless  it  be  sealed  with 
the  corporate  seal  of  the  mortgagor :  KoekUr  vs.  The  Black  River  Falls 
Iron  Company. 

The  mere  fact  that  such  a  mortgage-deed  has  the  corporate  seal  attached 
to  it,  does  not  make  it  the  act  of  the  corporation  if  the  seal  was  not  affixed 
by  a  person  duly  authorized :  Id. 

The  presumption  is,  that  the  seal  was  rightfully  affixed  to  a  deed,  or 
other  instrument,  on  which  it  appears ;  but  that  presumption  is  not  con- 
clusive, and  may  be  repelled  by  parol  evidence  :  Id. 

Where  it  is  proved  that  the  officers  who  executed  a  mortgage  did  not 
seal  it  then  nor  afterwards ;  that  the  officer  who  had  the  seal  in  his 
custody  never  affixed  it  nor  authorized   another  to  do  so,  and  that  the 
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mortgage  was  recorded  without  a  seal,  the  burden  is  thrown  on  the 
mortgagor  to  prove  that  it  was  properly  sealed,  and  if  he  fuls,  the  oon- 
elusion  of  law  is,  that  the  9eal  was  wrongfully  and  fraudulently  affixed  :  Id, 

A  mortgagor  whose  will  seeks  a  foreclosure,  on  the  sole  ground  that 
the  mortgage  is  a  legal  one,  cannot  be  decreed  an  equitable  mortgagee, 
unless  he  files  a  new  bill  in  which  his  equitable  rights  are  set  forth  :  Id. 

The  officers  and  directors  of  a  corporate  body  are  trustees  of  the  stock- 
holders, and  in  securing  to  themselves  an  advantage  not  common  to  all 
the  stockholders,  they  commit  a  plain  breach  of  duty :  Id, 

COURT   OP   APPEALS   OF   NEW   YORK.* 

TcLX — llUyal  Aweisment — Equitable  JurMiciion  to  restrain  CoUeo- 
tion, — An  action  will  not  lie  to  restrain  the  collection  of  a  tax,  on  the  bare 
ground  that  the  assessment  was  illegal.  There  must  be,  in  addition,  facts 
bringing  the  case  under  some  acknowledged  head  of  equity  jurisdiction  : 
The  Susquehanna  Bank  vs.  the  Board  of  Supervisors  of  Broome  county 
etal. 

Bastardy — Recovery  ha^k  of  Money  paid  on  erroneous  Expectation, — 
Money  paid  by  a  person  charged  as  the  &ther  of  an  unborn  bastard  to  a 
superintendent  of  the  poor,  upon  a  compromise,  under  chapter  25  of  1832, 
may  be  recovered  back  upon  its  appearing  that  the  supposed  mother  was 
not  in  fact  pregnant :  Rhed  vs.  Hicks, 

It  is  no  defence  by  the  superintendent  that  he  paid  the  money  into  the 
county  treasury,  no  expense  having  been  incurred  in  the  support  of  the 
expected  child  or  mother  :  Id. 

Agreement — Damages  for  Kon- Fulfilment, — One  who  has  agreed  to 
build  a  house  on  the  land  of  another,  and  has  substantially  performed  his 
contract,  but  has  not  completely  finished  the  house  nor  delivered  it  when 
it  is  destroyed  by  fire,  is  liable  to  an  action  for  money  advanced  upon  the 
contract  and  damages  for  its  non-perfermance :  Tompkins  et  al,  vs.  Dudley 
et  al. 

Contract — Sale — Title  to  Goods  Sold — Notice — Chattel  Mortgage — 
Parol  Evidence. — A  brewer  sold  **  sufficient  barley  now  in  my  brewery 
to  make  malt  enough,  to  be  made  in  the  brewery,  to  pay  "  a  sum  then 
advanced  by  the  plaintiff,  to  whom  a  delivery  was  made  of  a  specific  mass 
of  barley  more   than  enough   for   the  payment.     The  plaintiff  did  not 

1  From  11  £.  P.  Smith's  Reports. 
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remove  it^  but  it  remained  until  tbe  brewer  sold  bis  brewery  and  tbe 
eontentB,  witb  notice  of  tbe  facts  and  subject  to  tbe  plaintiff's  claim. 
Tbe  purcbaser  sold  tbe  barley  to  tbe  defendant,  and  by  bis  direction  put 
it  upon  a  railroad  for  transportation  to  tbe  latter.     Held : 

1.  Tbe  legal  title  and  general  ownersbip  of  tbe  barley  passed  to  tbe 
plaintiff.  Tbe  transaction  was  an  executed  sale,  in  the  nature  of  a  mort- 
gage :    Wooster  et  al.  vs.  Sherwood. 

2.  Tbe  purcbaser  witb  notice  bad  no  title  as  against  tbe  plaintiff  and 
could  convey  none  to  tbe  defendant,  altbougb  tbe  latter  bougbt  witbout 
notice:  Id. 

3.  Tbe  apparent  autbority  of  tbe  defendant's  vendor,  not  baving  been 
conferred  by  tbe  pluntiff,  nor  witb  bis  knowledge  or  assent,  tbe  defi^nd- 
ant  is  not  witbin  tbe  rule  protecting,  as  a  bond  fide  purcbaser,  bim  wbo 
deals  witb  one  to  wbom  tbe  real  owner  bas  given  tbe  indicia  of  power  to 
sell :  Id. 

4.  As  against  tbe  defendant,  tbe  transfer  was  valid,  without  filing  as  a 
chattel  mortgage :  Id. 

Whether  a  demand  is  necessary  to  sustain  an  action  for  the  conversion 
of  the  barley,  quare ;  if  it  were,  one  made  on  the  carriers  engaged  in 
transporting  it  is  sufficient :  Id. 

Parol  evidence,  it  seems,  is  admissible,  in  addition  to  the  written  con- 
tract of  sale  or  mortgage,  that,  by  the  agreement  of  the  parties,  the 
brewer  was  not  to  sell  the  barley  delivered  under  the  contract,  or  malt 
made  from  it,  without  tbe  plaintiff's  permission  :  Id. 

Sheriff- — Action  against  for  not  making  the  Money  on  an  Execution.^ 
A  sheriff  levied  on  goods  :  left  them  witb  a  receiptor,  who  claimed  to  be, 
and  was,  the  owner,  and  not  delivering  them,  tbe  sheriff  recovered  judg- 
ment for  their  value.  In  an  action  by  the  plaintiff  in  the  execution,  the 
sheriff  is  estopped  from  showing  that  the  goods  did  not  belong  to  tbe 
judgment  debtor :  The  People^  ex  rel.  Knapp  et  ai,  vs.  Reeder,  Sheriff, 
et  al. 

Tbe  fact  offered  in  evidence  does  not  exonerate  the  sheriff,  because  be 
had  tbe  benefit  of  an  estoppel  against  the  receiptor  on  the  question  of 
title,  which  enures  to  the  plaintiff  in  the  execution,  and  his  failure  to 
collect  it  resulted,  not  from  tbe  fact  that  the  title  to  the  goods  was  not  in 
tbe  judgment  debtor,  but  from  tbe  insolvency  of  tbe  receiptor  :  Id. 

Mortgage — Purchaser   at  a  Mortgage   Sale  under  Void  Foreclosure — 
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Tacking  Rent  to  the  Mortgage. — ^The  purchaser  at  a  mortgage  sale  under 
an  attempted  statutory  foreclosure,  void  as  against  the  mortgagor  for  want 
of  notice,  stands  as  an  assignee  of  the  mortgage :  Rohimon  vs.  Ryan  et  al. 

It  seems  that  this  is  sufficient  evidence  of  his  tiUe,  in  a  foreclosure  suit 
by  such  assignee  to  which  the  mortgagee  is  not  a  party,  as  against  a 
grantee  of  the  land,  subject  to  the  mortgage:  Id. 

The  land  was  subject  to  re-entry  for  non-payment  of  rent  due  on  a  lease 
in  fee.  The  mortgagee  had  covenanted  with  the  mortgagor  to  pay  such 
rent  to  the  landlord;  but  the  mortgagor,  by  a  subsequent  agreement  with 
the  mortgagee,  assumed  the  payment  of  such  rent :  Held^  that,  as  against 
■4  grantee  with  notice  of  the  agreement,  the  assignee  of  the  mortgage  was 
entitled  to  pay  the  rent  to  protect  his  interest ;  to  tack  the  amount  to  his 
mortgage,  and  to  foreclose  as  for  a  sum  immediately  payable,  though  no 
part  of  the  principal  was  due  on  the  mortgage :  Jd, 

Judf/ment  under  the  Code  must  he  based  on  the  Pleadings. — A  judg- 
ment under  the  Code  (§  274)  must,  as  before,  be  based  upon  the  plead- 
ings, and  is  not  to  be  given  in  favor  of  a  defendant  for  a  cause  of  action 
which  he  has  not  set  up  by  way  of  defence  or  counter-claim  :  Wright  vs. 
Dela field  et  al. 

The  complaint  sought  to  restrain  the  prosecution  of  actions  pending 
against  the  plaintiff  on  notes  given  for  the  purchase  of  land,  on  the 
ground  of  defec.  of  title,  and  prayed  that  the  defendant  might  be  required 
to  LAiake  a  good  title  and  convey.  There  was  a  pure  defence,  which  pre- 
vailed. Held,  that  the  complaint  should  have  been  dismissed,  and  a 
judgment  for  the  defendant  for  the  amount  of  the  notes  was  reversed  z  Id. 

Fences — Adjoining  Owners — Prescription  to  maintain  Fences. — ^There 
may,  it  seems,  be  a  valid  prescription  binding  the  owner  of  land  to  main- 
tain perpetually  tbe  fence  between  him  and  the  adjoining  proprietor: 
Adams  vs.  Van  Alsfgne. 

In  such  a  case,  the  fence- viewers  have  no  jurisdiction  under  our 
statutes :  Id. 

The  maintenance  of  a  fence  by  one  of  the  adjoining  proprietors  ex- 
clusively for  more  than  twenty  years,  when  he  might  have  compelled  the 
other  to  maintain  part,  warrants  the  presumption  of  a  grant  or  covenant 
compelling  bim  to  do  so :  Id. 

But  no  such  prescription  can  be  established  in  respect  to  part  of  a 
boundary  line  by  the  maintenance  for  any  length  of  time,  since  our  statutes 
requiring  fencing,  of  the  fence  thereon  by  one  of  the  adjoining  proprie- 
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tors,  while  the  other  maintained  an  equal  length  on  another  portion  of 
the  boundary :  Id, 

The  presumption  in  suoh  ease  is  that  eaoh  maintained  what  had  been 
found  bj  agreement  to  be  his  just  proportion  of  the  fences,  in  discharge 
of  his  own  duty,  and  not  in  exoneration  of  the  other :  Id. 

Such  a  division,  it  seems,  is  binding  upon  the  parties  while  they  remain 
conterminous  possessors ;  but  new  obligations  arise  when,  by  subdiyision, 
or  otherwise,  there  is  a  change  in  the  extent  to  which  one  of  the  adjoining 
proprietors  borders  upon  the  other :  Id, 

The  statute  empowering  fence-viewers  to  fix  the  just  proportion  of  fence 
to  be  maintained  refers  to  the  state  of  things  existing  when  they  are 
called  upon  to  act,  and  has  no  relation  to  any  former  ownership  of  the 
adjoining  possessions :  Id. 

Judgment  Confessed — Motion  to  Cancel — Conclusiveness  of  Order."^ 
Upon  an  application  to  the  court,  by  motion,  to  cancel  a  judgment  entered 
upon  confession  without  action  as  having  been  paid,  the  court  may  order 
a  reference  to  ascertain  the  facts  :  Dwight  vs.  St.  John. 

The  order  of  the  court  denying  such  motion  made  upon  full  proofs,  and 
appealable  as  affecting  a  substantial  right,  is  conclusive  between  the 
parties:  Id. 

After  such  an  order,  the  plaintiff  in  the  judgment  brought  an  action 
for  the  purpose  of  having  the  judgment  declared  to  stand  as  security  for 
another  debt  not  mentioned  in  the  sworn  statement  upon  which  it  was 
entered,  and  to  have  such  statement  amended  in  accordance  with  the 
intent  and  agreement  of  the  parties  as  alleged  by  him,  but  denied  upon 
oath  by  the  defendant :  Hddj  that  while  the  defendant  was  concluded  by 
the  adjudication  upon  the  motion,  in  effect  that  the  judgment  should 
stand  as  security  for  such  further  debt,  yet  the  plaintiff  could  have  no 
affirmative  relief:  Id. 

SUPBEME  COUBT   OT  NEW  TOB&.' 

Guaranty  of  a  PromiMory  Note. — ^Where  a  guaranty  of  a  promissory 
note  is  a  separate  instrument  firom  the  note,  title  to  it  will  pass  by  delivery 
with  the  note,  for  a  good  consideration.  A  written  assignment  is  unne- 
cessary :   Gould  vs.  Ellery. 

Construction  of  Will. — A  testator  direeted  the  residue  of  his  estate  to 
be  divided  between  his  brother  W.,  and  the  children  of  his  deceased 

^  From  the  Hon.  0.  L.  Barbour ;  to  appear  in  the  S9th  volume  of  his  Reports. 


60  ABSTRACTS  OF  RECENT  DECISIONS. 

sister,  E.,  and  ihe  daughter  of  his  brother  J.,  in  equal  proportions. 
Heldy  that  a  decree  of  the  Surrogate,  directing  a  distribution  to  be  made 
among  the  legatees  per  capita,  giving  each  of  the  nephews  and  nieces 
an  equal  share  with  W.,  applied  the  correct  rule  of  distribution :  Lee, 
Ex'r.,  vs.  Lee. 

Agreement — Principal  and  Surety. — C.  applied  to  the  plaintiffs  to  be 
supplied  with  gas-light  and  meter  on  certain  premises,  and  agreed  to  pay 
for  the  same  on  the  usual  terms ;  E.  signing  the  application  as  surety. 
Subsequently  E.  ceased  to  be  the  occupant  of  the  premises,  and  W.  be- 
came his  successor.  Held^  that  E.  was  liable  only  for  the  gas  and  meter 
supplied  to  C.  on  the  premises  named,  on  the  default  of  C.,  and  not  for 
gas  furnished  to  W.  after  he  became  the  tenant.  And  that  a  request  to 
notify  the  plaintiff  of  the  change  of  proprietorship  would  not  render  the 
surety  liable  for  gas  furnished  to  W.  :  The  Manhattan  Gas  Light  Com- 
pantf  Ts.  Ely. 

Promissory  Note — Statute  of  Limitations. — A  promissory  note,  given 
to  a  Mutual  Insurance  Company,  for  shares  of  its  capital  stock,  and  in 
terms  payable  in  such  portions,  and  at  such  time  or  times,  as  the  directors 
of  the  Company  may  require,  and  showing  on  its  face  that  it  was  given 
for  capital  stock  of  the  Company,  is,  in  legal  effect,  payable  on  demand, 
t.  e.  at  its  date  :   Colgate  vs.  Buckingham. 

The  Statute  of  Limitations  begins  to  run  againsi  such  a  note  at  the 
time  it  is  given,  and,  at  the  end  of  six  years  from  that  time,  will  consti- 
tute a  good  defence :  Id, 

Principal  and  Agent — Banks. — An  agent,  acting  under  a  general 
power  of  attorney  giving  him  power  to  draw  or  indorse  checks  for  and  in 
the  name  of  his  principal,  has  no  authority  to  overdraw  his  principaPs 
account  at  the  bank  :   The  Union  Bank  vs.  Mott. 

And  if  over-drafls  are  made  upon  such  account,  by  the  agent,  through 
a  fraudulent  collusion  with  a  book-keeper  in  the  bank,  without  the  know- 
ledge or  sanction  of  his  principal,  who  receives  no  part  of  the  proceeds, 
the  loss  must  fall  upon  the  bank ;  such  loss  having  been  occasioned  by 
the  fraud  of  its  own  clerk  and  servant,  in  the  performance  of  his  duties 
in  the  bank  :  Id. 

Right  of  Action — Receiver. — The  claim  for  dividends  improperly  de- 
clared by  an  insolvent  banking  corporation,  belongs  to  creditors,  and  not 
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to  the  receiver.  The  right  of  action  is  in  them,  and  the  receiver  cannot 
collect  such  moneys  for  the  benefit  of  stockholders :  Butterworth  vs. 
(TBrien, 

Nor  is  it  a  cause  of  action  that  such  dividends  were  paid  to  persons 
who  were  indebted  to  the  bank  :  Id, 

Where,  in  an  action  by  the  receiver,  against  the  former  president  of 
a  bank,  the  complaint  alleged  that  the  defendant  nsed  fictitious  notes  in 
lieu  of  money  of  the  bank,  which  he  fraudulently  used  and  disposed  of, 
and  that  such  notes  were  among  the  assets  of  the  bank ;  held,  that  these 
facts,  if  proven,  would  be  sufficient  to  put  the  defendant  on  his  defence; 
and  that  the  claim  was  one  which  belonged  to  the  receiver,  and  might  be 
collected  by  him :  Id. 

Check — Demand  of  Payment — ^A  creditor  who  has  received  from  his 
debtor  a  check  upon  a  bank,  cannot  return  the  same  to  the  drawer,  and 
sue  on  the  original  cause  of  action,  without  having  first  demanded  pay- 
ment: Bradford  vs.  Fox, 

Presenting  a  check  to  the  bank  to  be  certified,  is  not  equivalent  to  a 
demand  of  payment ;  and  the  refusal  of  the  bank  to  certify  it  will  not 
excuse  the  holder  from  presenting  it  for  payment :  Id, 

Hutband  and  Wife, — A  married  woman  can  charge  the  whole  or  a 
portion  of  her  separate  estate  as  a  surety  for  her  husband,  the  intention 
to  charge  such  separate  estate  being  declared  in  the  contract :  Bameit 
vs.  Liehtenttein, 

And  although  the  instrument  by  which  she  promises  to  pay  the  debt 
of  her  husband  out  of  her  separate  estate  declares  that  the  considera- 
tion is  for  the  benefit  of  her  separate  estate,  insteitd  of  stating  the  real 
consideration,  this  will  not  vitiate  the  instrument,  nor  exempt  the  wife's 
separate  estate,  provided  she  expressly  charges  her  separate  estate  in  the 
instrument:  Id. 

Action  for  Fake  Impriaonmeni — Damagei  in —  Who  it  liable  in — Flea 
of  JiutiJiccUion. — ^In  an  action  for  false  imprisonment,  the  jury  has  a  right 
to  give  damages  beyond  a  mere  compensation  to  the  plaintiff  for  his  in- 
juries, and  inflict  a  punishment  upon  the  defendant  for  his  conduct;  but 
not  to  an  arbitraiy  amount.  In  this  case  $2000  were  held  excessive 
damages  :  Brown  vs.  Chadre^, 
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SUPREME  COURT  OV   MASSAOHUSSTTS.^ 

Promxs9ory  Note — Signing  after  Delivery. — One  who  signs  as  a  princi- 
pal promissor  a  promissory  note  which  has  already  been  delivered  and  ac- 
cepted, is  not  liable  thereon  without  independent  proof  of  a  new  considera- 
tion :  Green  vs.  Shepherd, 

PromisMry  Note —  Consideration — Policy  of  Insurance. — The  issuing 
of  a  policy  of  insurance  by  an  insolvent  insurance  company  is  a  good  con- 
sideration for  a  promissory  note  given  for  the  premium^  if  the  insolvency 
of  the  company  was  not  known  by  its  officers  or  agents  at  the  time  :  Les- 
ter vs.  Webb. 

It  is  no  objection  to  the  validity  of  a  note  given  to  a  foreign  insurance 
company  for  the  premium  on  a  policy  of  insurance,  to  allege  and  prove 
that  the  capital  stock,  to  the  amount  of  one  hundred  thousand  dollars,  had 
not  been  paid  in  and  invested  as  required  by  St.  1854,  e.  453,  §  31 ;  or 
that  the  company  have  neglected  to  appoint  a  general  agent,  under  §  32 
of  the  same  act,  unless  notice  to  do  so  has  been  given  to  them  by  the 
treasurer  of  the  Commonwealth  :  Id. 

Assignment — Tide  of  Assignee  to  Goods  in  hands  of  Assignor.-^ An 
assignment  under  the  insolvent  laws  does  not  vest  in  the  assignees 
property  which  has  been  put  into  the  hands  of  the  debtor  for  the  fraudu- 
lent purpose  of  giving  him  a  false  credit,  although  some  of  his  creditors 
may  have  been  defrauded  thereby:  Audenried  vs.  Betteley. 

Award — Uncertainty  of  Amount. — An  award  is  not  valid  which  pro- 
vides for  the  payment,  by  one  of  the  parties  to  the  submission,  of  a  certain 
sum,  after  making  deductions  therefrom  of  sums  not  fixed  by  or  capable 
of  being  ascertained  from  the  award :  Fletcher  vs.  Webster. 

Indictment — Judgment  on  one  Count. — A  judgment  rendered  on  a  verdict 
of  guilty  upon  one  count  of  an  indictment  which  contained  several  counts, 
and  a  sentence  passed  thereon,  will  not  be  reversed  on  a  writ  of  error, 
although  there  was  no  finding  by  the  jury  as  to  one  of  the  other  counts  : 
Edgerton  vs.  The  Commonwealth. 

Equity — Bill  to  set  aside  Fraudulent  Deed. — A  bill  in  equity  lies  to  set 
aside  a  deed  procured  by  fraud,  if  the  estate  of  the  grantee  therein  is  post- 
poned until  the  death  of  a  person  who  is  yet  living  :  Martin  vs.  Graves. 

Equity — Bill  to  redeem   Mortgage — Practice. — If  a  bill  in  equity  to 
^  From  Charles  Allen,  Esq.,  Reporter;  to  appear  in  volome  5  of  his  Reports. 
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redeem  land  from  a  mortgage,  and  requiring  an  answer  under  oath,  haa 
been  dismissed,  upon  motion  of  the  plaintiff,  and  without  the  knowledge 
of  the  defendant,  after  the  filing  of  the  answer,  and  after  the  expiration  of 
the  time  when,  by  the  rules  of  the  court,  the  plaintiff  was  entitled  to  file  a 
replication  and  take  testimony,  the  decree  for  the  defendants  is  con- 
clusiyely  presumed  to  be  upon  the  merits,  and  is  a  bar  to  a  subsequent 
bill  for  the  same  cause,  brought  by  the  same  plaintiff,  or  by  one  who 
acquired  his  title  pendente  lite :  Borrowscale  vs.  Thittle. 

Marriage — Good  consideraiion  for  grant  of  Land. — A  legal  contract 
and  promise  of  marriage  made  in  good  faith  by  a  woman  to  one  who  has 
executed  to  her  a  deed  of  land,  for  the  purpose  of  inducing  her  to  marry 
him,  furnishes  a  good  consideration  for  the  deed  ;  and  she  will  be  entitled 
to  hold  the  land  against  his  creditors,  although  the  marriage  is  prevented 
by  his  death  :  Smith  vs.  Allen, 

Married  Woman — May  belong  to  trading  Partnership. — A  married 
woman  may  belong  to  a  trading  partnership,  so  as  to  be  bound  by  a  promis- 
sory note  given  in  the  partnership  name,  if  her  husband  is  not  a  member 
thereof :  Plumer  vs.  Lord. 

If  a  married  woman  is  not  authorized  by  law  to  become  a  member  of  a 
firm,  or  to  bind  herself  by  its  contracts,  she  is  not  estopped  from  availing 
herself  of  the  defence  of  coverture  to  an  action  upon  a  promissory  note  of 
the  firm,  by  representations  made  to  the  plaintiff  before  the  note  was 
given  that  she  was  a  member  thereof:  Id. 

Married  Woman — Separate  Estate  of  Insane — Equitable  Applicuh- 
lion  of  her  Income  to  her  own  Support, — If  a  bill  in  equity  is  brought  by 
the  husband  and  guardian  of  an  insane  woman,  against  the  trustee  under 
a  marriage  settlement,  to  obtain  an  order  for  a  contribution  from  the  in- 
come of  the  trust  property  which  is  secured  to  her  sole  and  separate  use, 
to  aid  in  her  support,  the  court  will  appoint  a  guardian  ad  litem  fbr  her, 
before  hearing  the  case  :  Davenport  vs.  Davenport. 

This  court  has  jurisdiction  in  equity  to  require  the  trustee  of  the 
property  of  a  married  woman  who  has  become  insane,  the  income  of  which 
is  secured  to  her  sole  and  separate  use  by  a  marriage  settlement,  to  pay 
over  to  her  husband  and  guardian  such  portion  of  the  income  as  may  be 
reasonable,  to  aid  in  her  support :  Id. 

Sale  of  Personal  Property — Constructive  Delivery. — Plucking  a  hand- 
ful of  half-grown  grass  and  delivering  it  to  a  purchaser  in  the  field,  upon 
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a  sale  of  the  grass  with  an  agreement  that  the  vendor  shall  cut  it  at  the 
proper  time,  is  not  a  constructiTe  delivery  of  the  hay  as  a  ohattel,  which 
will  pass  a  title  to  it,  as  against  third  persons :  Lamwn  vs.  Patch, 

Mortgage  of  Personal  Property  of  a  Hotel — SaH-hoat  may  he  included — 
Act  of  Congress  of  July  29,  1850. — ^A  mortgage  of  personal  property, 
conveying  a  list  of  articles  used  in  and  about  a  hotel,  *'  together  with  all 
other  goods,  effects,  furniture,  chattels,  property,  things  of  every  name 
and  nature  now  used,  attached,  situate  and  being  in  or  about  the  hotel," 
will  embrace  a  schooner  rigged  sail-boat,  which  is  upon  the  water  near 
the  hotel,  and  used  in  connection  with  it,  although  four  other  schooner 
rigged  sail-boats  are  specially  mentioned  in  the  mortgage  :  Veazie  vs. 
Somerhy, 

The  St.  of  U.  S.  of  1860,  c.  27,  requiring  conveyances  of  ships  and 
vessels  of  the  United  States  to  be  recorded  by  the  collector  of  customs, 
applies  only  to  ships  and  vessels  which  have  been  enrolled,  registered,  or 
licensed  under  the  laws  of  the  United  States :  Id, 

Courts  of  another  State— Presumption  in  favor  of  Jurisdiction. — The 
legal  presumption,  in  the  absence  of  evidence  to  the  contrary,  is  in  favor  of 
the  jurisdiction  of  a  Court  of  record  of  another  State,  which  has  assumed 
to  exercise  jurisdiction  over  a  subject-matter  in  controversy  between 
parties  residing  there  :  Buffum  vs.  Stimpson, 

Under  an  order  of  a  Court  of  record  of  another  State  that  certain  property 
shall  be  discharged  ^m  a  mortgage  thereon,  upon  the  filing  in  Court 
within  a  specified  time  of  a  bond,  with  sureties  to  be  approved  by  the  clerk, 
and  with  condition  to  pay  the  sum,  if  any,  which  should  be  found  due  upon 
the  mortgage  debt,  a  duly  certified  record  of  the  Court  which  shows  that 
within  the  specified  time  a  bond  was  received  and  placed  on  file  by  the 
olerk,  and  that  subsequent  proceedings  were  had  which  necessarily  implied 
an  ap{>roval  and  aoceptance  of  the  bond,  is  sufficient  to  prove  the  discharge 
of  the  property  from  the  mortgage  :  Id. 

Mechanic's  Lien — Entire  Contract  for  Lahor  and  Materials. — If  labor 
and  materiab  have  been  furnished  and  used  in  the  erection  of  a  building, 
under  an  entire  contract,  with  no  stipulation  for  any  separate  price  for 
either,  and  it  is  impossible  to  determine  what  part  of  the  contract  price  is 
to  be  applied  to  either,  and  there  is  no  mechanic's  lien  for  the  whole, 
there  can  be  none  for  any  part :  Morrison  et  al.  vs.  Minot. 
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ACCORD  AND   SATISFACTION. 

It  is  proposed  to  conBider,  in  a  very  brief  way,  the  objection 
which  is  raised  to  the  introduction  of  the  doctrine  of  Novation 
into  tbe  Common  Law.  If  that  objection  rests  upon  any  well- 
settled  principle,  it  should  by  all  means  be  sustained ;  but  if,  on 
the  other  hand,  it  has  no  rational  foundation,  it  should  not  be  per- 
mitted to  obstruct  the  operation  of  so  useful  a  doctrine. 

Novation  is  a  term  of  the  Civil  Law,  and  it  was  employed  to 
denote  the  substitution  of  one  contract  in  the  place  of  another.  A 
transaction  of  this  kind  was  equally  valid  whether  the  original 
contract  had  been  already  executed  as  to  one  of  the  parties,  or 
whether  it  still  remained  executory  as  to  both.  It  is  only  in  the 
latter  event  that  the  new  is  substituted  for  the  old  contract  at  the 
Common  Law.  The  maxim  of  the  Common  Law  is,  that  an  accord 
without  satisfaction  is  no  bar  to  a  suit  upon  the  original  obligation ; 
and  it  is  accordingly  laid  down,  that  an  agreement  to  accept  any- 
thing other  than  the  original  debt  is  not  binding  unless  founded 
upon  some  new  consideration.  This,  it  will  be  observed,  is  not 
simply  an  application  of  the  well-known  principle  of  law  which 
requires  that  each  contract  shall  have  a  consideration,  but  it  is  an 
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additional  requirement  that  the  consideration  on  both  sides  shall 
be  equal. 

If  a  substituted  stood  upon  the  same  footing  ^ith  an  original 
contract,  the  debtor's  promise  to  give  something  else  would  be 
a  consideration  for  the  relinquishment  of  the  old  debt,  and  its 
relinquishment  would  in  turn  be  a  consideration  for  the  debtor's 
promise.  And  why  may  not  a  creditor  relinquish  a  debt  in  con- 
sideration of  the  debtor's  promise  ?  Is  it  because  a  sum  of  money 
dte  is  thought  to  be  of  greater  vaiuo  than  the  same  amouat  of 
money  in  hand?  Such  seems  to  be  the  drift  of  the  reasoning 
against  such  relinquishment ;  for  it  is  advanced  as  an  argument, 
that  a  creditor  having  performed  his  part  of  the  contract  has  a 
a  perfect  right"  to  the  debt.  (Byles  on  Bills,  Am.  edition,  182, 
note  by  the  distinguished  American  editor.)  This  is  true  ;  but  it 
makes  in  favor  of,  instead  of  against,  the  validity  of  the  new 
contract ;  it  is  a  reason  why  the  creditor  ean  give  the  money  due, 
but  by  no  means  why  he  cannot  One  has  a  (<  perfect  right"  to 
money  in  his  possession,  but  that  was  never  heard  of  as  an  objec- 
tion to  his  using  it.  A  lawful  way  to  use  money  is  to  give  it  in 
consideration  for  a  contemporaneous  promise.  The  relinquishment 
of  a  debt  to  which  the  creditor  has  a  "  perfect  right,"  is  equiva- 
lent to  an  advance  of  an  equal  amount  of  money.  Why  does  not 
the  law  treat  it,  then,  as  a  consideration  for  a  present  promise  7  It 
is  said,  in  answer,  that  the  creditor  cannot  be  bound  by  a  naked 
agreement  to  release  a  debt.  But  it  is  a  mistake  to  consider  the 
agreement  naked,  and  here  lies  the  fallacy  of  the  argument.  It 
has  a  consideration  ;  to  wit,  the  promise  of  the  debtor  to  give 
something  else.  Such  a  promise  is  deemed  sufficient  to  sustain 
an  agreement  to  pay  money  outright ;  and,  if  so,  it  must,  of  ne- 
cessity, be  sufficient  to  sustain  a  promise  to  release  a  debt ;  for 
however  "  perfect"  may  be  the  "  right"  to  the  debt,  possession  is 
still  necessary  to  make  the  ownership  complete. 

Thus  it  appears  that  substituted  and  original  contracts  stand  in 
reason  upon  the  same  footing.  How  then  is  the  distinction  which 
the  law  makes  between  them  to  be  accounted  for  ?  It  probably 
Brose  from  the  following  considerations. 


ACCORD  AND  SATISFACTION.  67 

Should  the  Courts  examine  into  the  consideration  of  contracts, 
they  would  be  constrained  by  the  principles  of  equity  which  guide 
their  action,  to  require  that  the  consideration  on  one  side  should 
be  equal  to  that  on  the  other.  In  order  to  enforce  such  a  rule,  it 
would  be  necessary  to  put  a  specific  valuation  upon  each  article 
that  could  become  the  subject-matter  of  a  contract.  But  as  the 
value  of  goods  fluctuates  according  to  the  state  of  the  market,  this 
could  not .  be  done.  The  Courts,  therefore,  would  be  obliged 
either  to  pronounce  all  contracts  void  for  want  of  equality  of  con- 
sideration,  or  to  assume  to  be^  the  agent  of  both  parties  to  re-adjust 
the  terms  of  the  contracts.  It  is  to  avoid  either  alternative  that 
they  refuse  to  inquire  into  the  sufficiency  of  the  consideration. 

There  is  one  exception  to  the  refusal  to  inquire  into  the  ade- 
quacy of  the  consideration  ;  to  wit,  in  contracts  for  the  exchange 
of  money.  Here  the  value  of  the  articles  to  be  exchanged  is 
fixed  by  law,  and  the  Courts  cannot  refuse,  but  are  bound  to  take 
judicial  notice  of  the  fact.  They  accordingly  hold  that,  as  money 
is  the  legal  standard  of  value,  contracts  to  exchange  different 
amounts  of  money  are  not  binding,  because  there  is  no  consider- 
ation for  the  balance  of,  or  difference  between,  the  two  amounts. 

An  agreement  to  give  a  different  amount  of  money  from  that 
due,  or  even  the  same  amount  upon  a  different  time  (time  being  an 
additional  legal  consideration  without  a  return),  is  not  binding,  be- 
cause it  lacks  the  equality  of  consideration  which  the  law  requires 
in  exchanges  of  money ;  and  without  a  legal  sanction  to  give  the 
agreement  efficacy,  it  amounts  to  nothing ;  hence  it  cannot  be  a 
substitute  for,  or  satisfaction  of,  the  debt.  As  agreements  of  this 
kind  make  up  the  bulk  of  substituted  contracts,  which  are,  for 
the  most  part,  agreements  either  for  a  reduction  in  the  amount 
of  the  debt,  or  for  an  extension  of  credit,  it  was  inferred,  though 
erroneously,  that  aU  substituted  contracts  are  likewise  not  binding. 
It  was  not  observed  that  where  something  other  than  money  is 
offered  in  consideration  for  the  money  which  is  due,  the  transac- 
tion stands  upon  the  same  footing  with  other  bargains ;  in  such 
case,  as  in  ordinary  barter,  the  debtor  agrees  to  give  one  thing  in 
return  for  another.      «And  where,"  said   Baron    Parke,  in 
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Cooper  YS.  Parker^  15  C.  B.  822,  «« the  matter  pleaded  in  satis- 
faction of  a  liquidated  demand  is  of  uncertain  value,  the  Court 
will  not  set  a  value  upon  it,  or  inquire  into  the  sufficiency  of  the 
consideration."  In  consequence  of  this  oversight  in  not  discrim- 
inating between  the  two  classes  of  contract, — ^that  is,  between  con- 
tracts for  the  exchange  of  money,  and  contracts  not  for  the 
exchange  of  money, — ^the  ambiguous  maxim,  that  an  accord  without 
satisfaction  is  no  bar,  was  devised  in  order  to  prohibit  all  substi- 
tuted contracts.  That  maxim  «aya,  that  an  agreement  is  not 
satisfaction  of  a  debt ;  it  meanB^  that  a  void  agreement,  which  is 
not  an  agreement,  is  not  satisfaction  of  a  debt.  The  question 
always  is,  whether  the  agreement  is  binding ;  that  is,  whether  it 
amounts  to  a  legal  agreement.  It  is  only  when  it  wants  some 
essential  of  a  valid  agreement,  as  e.  g.  a  consideration,  that  it  is 
said  not  to  be  a  satisfaction  of  a  debt.  Where  there  is  no  doubt 
about  the  consideration,  as  in  case  of  a  fresh  consideration,  the 
agreement  is  invariably  held  to  be  satisfaction,  if  such  was  the 
intention  of  the  parties. 

It  is  easy  to  see  how  the  maxim,  that  an  accord  without  satis- 
faction is  no  bar,  originated.  It  is  an  undue  extension  of  the 
familiar  rule,  that  an  agreement  to  do  what  the  party  is  already 
bound  to  do  is  not  binding.  Thus,  in  trespass  for  taking  the 
plaintiff's  cattle,  it  was  held  not  to  be  a  good  plea  to  say,  that 
there  was  an  accord  that  the  plaintiff  should  have  his  cattle  again ; 
that  not  being  satisfaction,  unless  accompanied  by  delivery  of  the 
cattle.  1  Bac.  Abr.  22.  Accordingly,  where  the  new  agree- 
ment is  merely  to  do  what  the  party  is  already  bound  to  do,  it  is 
strictly  true  that  the  additional  agreement  is  not  satisfaction  unless 
executed.  The  new  agreement  is  not  binding  because  it  wants  a 
consideration,  and,  therefore,  having  no  legal  existence,  it  could 
not  be  satisfaction  of  the  demand. 

It  is  contended  that  the  law  must  protect  the  creditor's  rights, 
which  would  be  impaired  if  the  debtor  could  escape  from  the  terms 
of  one  contract  by  making  another.  But  the  answer  to  this  is, 
that  the  new  contract,  like  any  ordinary  contract,  requires  the 
consent  of  both  parties;  and  if  the  creditor  cannot  take  care  of 
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his  interest  in  making  it,  the  reason  must  be  that  he  is  incapable 
of  making  any  bargain.  The  argument  proves  too  much ;  it 
would  prevent  all  contracts.  Instead  of  an  injury,  however,  the 
new  contract  works  a  benefit  to  the  creditor,  as  well  as  to  the  debtor. 
Take,  for  the  sake  of  illustration,  the  following  case : — A  con- 
tractor, who  is  unable  to  raise  money,  is  indebted  to  a  person  who 
is  about  to  have  a  house  built.  Why  should  not  the  creditor  be 
allowed  to  relinquish  his  debt,  in  consideration  of  his  debtor's 
agreeing  to  build  him  a  house  of  which  he  stands  in  need  ?  In 
this  way  the  debtor  would  be  enabled  to  pay  his  debt,  which  other- 
wise he  could  not  do,  and  a  creditor  to  save  himself  the  expendi- 
ture of  an  equal  amount  of  money.  Thus  it  is  often  the  only,  as 
well  as  the  best  mode  in  which  a  creditor  is  able  to  collect  his 
debts. 

It  is  evident  that  the  maxim  is  not  now  looked  upon  by  the 
Courts  with  favor.  ''Thus  Baron  Parke,  following  Mr.  Justice 
Byles  in  his  Treatise  on  Bills,  p.  153,  decided  in  Foster  vs. 
DawbeTj  6  Exch.  839,  that  the  rule  does  not  apply  to  commer- 
cial paper ;  which  he  held  to  be  governed  by  the  law  merchant, 
and  to  follow,  in  this  respect,  the  civil  law  and  the  continental  law 
of  Europe.  By  this  decision,  contracts  for  the  exchange  of 
money,  which  mainly  take  the  form  of  promissory  notes  and  bills 
of  exchange,  and  to  which  alone,  as  has  been  shown,  the  reason 
of  this  rule  applies,  are  withdrawn  from  its  application.  This  de- 
cision looks  like  the  precursor  of  the  total  overthrow  of  the  maxim ; 
for  it  is  inconceivable  that  the  same  Court  will  continue,  for  any 
length  of  time,  to  hold  an  agreement  to  accept  a  part  of  a  sum 
of  money  in  discharge  of  the  whole  to  be  satisfaction,  if  put  in 
the  form  of  a  promissory  note  or  bill  of  exchange,  but  not  if  put 
m  any  other  form  of  a  contract,  even  though  it  be  followed  by 
actual  payment  or  execution.  , 


This  short  article,  which  investigates  the  ground-work  of  the  doc- 
trine of  Accord  and  Satisfaction,  is  taken  from  the  London  Law 
Moffazine  and  Law  Review  for  Mai/y  1863 ;  a  periodical  which, 
besides   abundant  professional   information,   frequently   contains 
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original  suggestions  upon  recondite  points  of  law  which  are  worthy 
the  consideration  of  the  student  of  jurisprudence. 

The  maxim,  which  the  writer  of  this  article  shows  to  have  heen 
an  imperfect  generalization,  is  an  illustration,  though  an  un- 
fortunate one,  of  the  independent  growth  of  the  common  law. 
Had  the  civil  law  been  consulted  when  a  case  first  arose  which 
called  for  an  examination  of  the  subject,  the  doctrine  of  Novation 
would  have  been  adopted,  as  it  was  in  Continental  Europe,  with- 
out  hesitation.  A  strict  analysis  of  the  doctrine  would  have 
shown,  it  is  true,  that  its  application  should  be  limited  to 
such  contracts  as  are  not  for  the  exchange  of  money,  in  which  con- 
tracts there  exists  a  perfect  bargain, — one  thing  is  agreed  to  be 
given  in  exchange  for  another.  Money  contracts,  either  original 
or  substituted,  which  have  but  a  consideration  in  part  and  none  for 
the  residue,  should,  in  strictness,  be  pronounced  void,  but  the  de- 
cision should  be  distinctly  put  upon  the  ground  of  partial  absence 
of  consideration,  which  does  not  apply  to  any  other  class  of  con- 
tracts. It  is  more  than  probable,  however,  that  the  great  con- 
venience of  leaving  to  the  parties  themselves  the  question  of  the 
sufficiency  of  the  consideration  would  have  determined  the  Courts 
not  to  exact  equality  of  consideration  even  in  money  contracts. 
Their  subsequent  conduct  justifies  this  opinion.  The  maxim  has 
been  abandoned  in  all  contracts  which  are  put  in  the  form  of 
negotiable  instruments  ;  in  short,  to  speak  generally,  in  all  money 
contracts.  The  English  Courts  are  now  in  the  awkward  position 
of  having  subverted  the  maxim  in  money  contracts,  which  gave 
rise  to  its  invention,  and  to  which  it  justly  applies,  and  yet  of  up- 
holding it  in  other  classes  of  contracts  to  which  it  was,  without 
reason,  extended. 

The  reason  ordinarily,  given  for  the  maxim  is  delusive.  It  is 
said  that  the  old  debt  is  a  past  consideration  which  will  not  sustain 
a  promise  to  do  or  give  anything  else  in  its  stead.  Now,  as  our 
author  says,  it  is  not  a  consideration  for  a  promise  of  its  own  pay- 
ment, for  that  is  already  due,  and  an  additional  promise  would  not 
add  to  the  strength  of  the  obligation.  But  it  is  a  subsisting  con- 
sideration to  support  a  contract  to  do  anything  else,  instead  of 
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paying  the  old  debt  This  is  an  independent  transaction  which  the 
parties  enter  into  after  abandoning  the  old  contracty  which  they 
are  at  liberty  to  do.  Is  there  any  doubt  that  a  promise  made  by 
a  third  person  in  consideration  for  a  transfer  of  the  debt  would 
be  binding  ?  and,  if  so,  how  can  the  consideration  be  said  not  to 
subsist  ?  and  may  not  a  creditor  contract  with  his  debtor  as  well  as 
with  a  third  person  7  The  law  does  not  incapacitate  a  man  from 
transacting  business  because  he  has  once  failed  to  meet  an  en- 
gagement. If  it  did,  business  would  come  to  a  dead  stop.  Now, 
if  the  debt  still  subsists,  what  a  puerile  formality  to  require  it  to 
be  first  paid  over  and  then  paid  back  again  before  the  new  agree- 
ment is  held  binding!  Does  this  ceremony  change  the  character 
of  the  money  thus  juggled?  or  is  this  circumlocution  in  harmony 
with  the  common  law,  which  abhors  circuity  ? 

There  is  in  this  instance,  as  there  is  generally,  a  mode  to  test 
the  soundness  of  the  maxim,  a  species  of  legal  verification.  The 
method  is  to  ascertain  whether  the  maxim  is  in  unison  with  other 
legal  principles.  If  it  conflicts  with  them,  it  is  an  incongruity, 
and  is  necessarily  unsound,  whereas  if  it  harmonizes  with  them,  it 
may  jostly  be  deemed  verified.  Now  suppose  a  creditor  agrees 
with  his  debtor  to  advance,  in  cash,  a  sum  of  money  equal  to  the 
debt  in  return  for  the  debtor's  agreement  to  furnish  a  specified 
quantity  of  merchandise.  What  is  there  to  prevent  the  creditor 
from  setting  off  the  debt  which  he  owes  by  thid  new  contract 
against  that  which  is  due  him  by  the  old  ?  Absolutely  nothing. 
The  old  debt  is  extinguished  by  a  set-off  of  an  equal  amount  of 
money ;  so  that  it  is,  in  reality,  this  advance  of  money  which  is 
the  consideration  for  the  new  promise  by  the  debtor.  A  novation 
is,  therefore,  but  a  set-off,  and  to  deny  its  validity  is  to  impeach 

.  that  of  set-off. 

An  important  decision  in  confirmation  of  the  view  here  taken, 

is  that  of  Christie  vs.  OraigCj  8  Harris  Pa.  R.  430.     In  that  case 

the  creditors  agreed,  on  the  day  the  note  became  due,  to  accept,  in 

full  satisfaction  of  the  debt,  a  quantity  of  yarn.     Black,  C.  J. : 

<(  An  accord  is  generally  no  bar  to  an  action  unless  it  has  been 

followed  by  satisfaction.     But  where  a  debt  is  due  by  one  contract, 
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the  parties  may  abolish  it  and  substitute  another  in  its  place. 
Here  the  original  contract  was  for  the  payment  of  money.  The 
parties  agreed  that  no  money  should  be  paid*,  but  that  yarn  should 
be  furnished  instead  of  money.  They  had  the  right  to  do  this  ; 
and  having  done  it,  the  bargain  was  for  yarn,  as  much  as  if  money 
had  never  been  thought  of.  If  a  creditor  consents  to  accept 
merchandise  in  satisfaction  for  his  claim,  and  the  debtor  invests 
the  money  with  which  he  would  otherwise  have  paid  it  in  the  goods 
contracted  for,  and  has  those  goods  ready  at  the  time  and  place 
agreed  upon,  it  would  be  wrong  to  say  that  money  might  be 
claimed  afterwards.  This  principle  needs  no  case  to  support  it ; 
and  common  justice  will  not  tolerate  that  any  authority  should  be 
set  up  against  it." 

This  clear  and  emphatic  language  uttered  in  a  case  in  which  the 
point  was  directly  before  the  Court,  should,  it  would  seem,  settle 
the  law  upon  this  point,  at  least  in  Pennsylvania.  Instead  of  that, 
however,  the  recent  case  of  Eeam  vs.  Kiehl^  2  Wright  Pa.  R. 
147,  re-establishes  the  maxim  with  a  new  gloss  upon  it,  which 
makes  it  a  still  greater  restraint  upon  the  freedom  of  contracting. 
The  facts  of  this  case  are  well  stated  in  the  syllabus  as  follows : 

<<  A  promise  to  take  as  payment  of  two  notes,  one  over  due  and 
one  not  yet  due,  fifty  per  cent  of  the  amount  of  them,  half  in 
cash  and  half  in  a  new  note  at  three  months,  is  without  considera- 
tion, and  the  agreement  is  not  binding  unless  executed/' 

Woodward,  J. :  «  Accord  and  satisfaction  is  a  good  plea  by  a 
debtor  to  the  action  of  his  creditor,  but  the  legal  notion  of  an 
accord  is  a  new  agreement  on  a  new  consideration,  to  discharge 
the  debtor,  and  it  is  not  enough  that  there  be  a  clear  agreement 
or  accord,  and  a  sufficient  consideration,  but  the  accord  must  be 
executed.  The  plea  must  allege  that  the  matter  was  accepted  in 
satisfaction.  ♦  ♦  ♦  g^^^  is  the  law  between  debtor  and 
creditor. 

«<  The  only  consideration  discernible  in  the  agreement  alleged  in 
the  affidavit  of  defence  in  this  case  is  time.  The  sum  stipulated  to 
be  paid  in  satisfaction  of  the  debt  was  to  be  paid  a  little  sooner 
than  the  whole  debt  would  fall  due,  and  that  was  the  considera- 
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tion  for  the  plaintiff's  promise.  There  was  no  other.  Granting 
the  safficiency  of  this  consideration,  there  was  no  execution  of 
the  accord.  *  *  There  was,  therefore,  no  satisfaction  and  so 
no  defence  set  forth  in  the  affidavit." 

With  great  deference  it  is  submitted  that  Mr.  Justice  Wood- 
ward stated  the  law  in  this  case  incorrectly.  His  Honor  seems 
to  have  been  misled  by  the  inaccuracy  of  the  terms  of  the  maxim. 
The  meaning  of  an  accord  is  not  a  legal  agreement ;  if  it  were, 
accord  would  be  satisfaction.  It  is  an  agreement  which  lacks  some 
essential  of  a  legal  agreement,  and  by  consequence,  wants  the 
sanction  which  makes  an  agreement  binding,  and  thereby  gives  it 
a  legal  existence.  Whether  the  consideration  be  new  or  old  is 
not  material,  provided  it  is  sufficient.  But  his  Honor's  new  definition 
that  <<  the  legal  notion  of  an  accord  is  a  new  agreement  on  a  new 
consideration,"  and  the  decision  o{  Seam  vs.  Kiehlj  in  which  case 
there  was  the  new  consideration  of  time,  in  accordance  with  that 
definition,  makes  the  maxim  stiH  more  comprehensive  than  ever. 
Heretofore  there  has  been  no  question  as  to  an  accord  being  satis- 
faction if  founded  upon  a  new  consideration  and  accepted  as  satis- 
faction. Ghitty  on  Contracts  659 ;  Story  on  Contracts,  §  982  a  ; 
Parsons  on  Contracts  194--5-6,  and  cases  cited ;  Hiart  vs.  Boiler^ 
15  Sergeant  &  Bawle  162.  There  is,  it  is  true,  an  assertion  to 
be  found  in  1  Smith's  Leading  Cases  446,  that  an  accord  is  not 
satisfaction,  though  founded  upon  a  sufficient 'consideration;  but 
the  authorities  cited,  so  far  from  supporting,  actually  contradict 
the  assertion.  If  Mr.  Justice  Woodward's  interpretation  of  the 
maxim  be  received,  and  an  accord,  though  founded  on  a  new  oon- 
sideration,  must  be  executed  before  it  can  be  pleaded  in  satisfac- 
tion, then  nothing  but  actual  payment  will  discharge  a  debt. 

In  the  State  of  Maine  the  principle  of  the  maxim  of  accord  and 
satisfaction,  which  is  the  equality  of  consideration  in  all  substituted 
contracts,  has  been  abolished  by  statute.  B.  S.  of  1857,  c.  82, 
§  44,  which  is  in  the  following  terms :  <<  No  action  shall  be  main- 
tained on  a  demand  settled  by  a  creditor,  or  his  attorney  in- 
trusted to  collect  it,  in  full  discharge  of  it  by  the  receipt  of  money 
or  other  valuable  consideration,  however  small." 
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In  the  other  States,  Louisiana  of  course  excluded,  the  maxim 
generally  obtain^.  Clarke  vs.  Hawkins^  2  Ames,  B.  I.  B.  219 ; 
Warren  vs.  Skinner,  20  Conn.  559  ;  Base  vs.  Hall,  26  Conn.  392 ; 
Jones  vs.  Perkins,  7  Cushman  Miss.  B.  139 ;  Broum  vs.  Cambridge^ 
3  Allen  474 ;  MaUhie  vs.  Bryeon,  4  Jones,  N.  Car.  B.  508. 

J-  P. 

LAW  BEFOBM  AND  CODIFICATION. 

The  present  Lord  Chancellor,  Wbstbtjrt,  who  has  long  had  the 
reputation  of  holding  very  radical,  not  to  say  revolutionary,  views 
in  regard  to  Law  Beform,  delivered  a  speech  in  the  House  of 
Lords,  on  June  12th,  which  would  afford  ground  of  justification 
for  any  scheme  in  that  direction  which  we  have  read  or  heard  of 
in  the  last  twenty  years  in  America,  during  which  period  many 
and  various  madcap  plans  of  reform  in  the  law  have  been  pro- 
mulged  and  defended,  and  some  of  them  adopted. 

The  proposition  of  his  Lordship  to  revise  and  simplify  the 
statute  law  of  the  Imperial  Parliament,  which  extends  over  forty- 
three  or  forty-four  octavo  volumes,  embracing  the  period  since  the 
20th  of  Henry  III.,  is  certainly  a  very  creditable  one.  These, 
in  the  language  of  the  learned  Chancellor,  <<  are  printed  without  the 
least  regard  to  order ;  there  is  no  system  or  arrangement  in  regard 
to  them.  They  are*  printed  just  as  they  had  been  passed,  chrono- 
logically ;  *■  *  enactments  on  the  same  subject  being  dispersed 
and  scattered  over  an  immense  extent  of  ground.  Unfortunately 
our  legislation  has  been  extempore.  We  wait  till  a  grievance  is 
intolerable,  and  then  apply  ourselves  to  a  remedy.  Our  legislation 
has  always  been  on  the  spur  of  the  moment.  *  *  You  have  no 
persons  to  assist  you  who  are  trained  or  educated  in  the  great 
work  of  legislative  composition."  His  Lordship  then  proceeds  to 
discuss  the  process  of  patchwork  to  which  a  bill  is  subjected  in 
going  through  committee,  and  also  through  the  several  stages  of 
its  passage,  and  finally  comes  to  the  very  natural  conclusion  that 
even  a  compilation  of  the  statute  law  of  the  realm,  bringing  all 
upon  particular  subjects   into   one  chapter,  and  omitting  such 
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such  portions  as,  by  lapse  of  time  and  change  of  circumstances, 
have  become  wholly  obsolete,  is  a  most  desirable  result. 

The  wonder  to  an  American  is  that  such  process  of  revision  and 
elimination  has  not  been  many  times  resorted  to  long  before  this 
late  day.  The  written  law  of  a  State  is  a  very  different  thing  from 
its  unwritten  law.  The  written  law  is  intended  to  embody  general 
principles,  merely,  and  not  to  reach  all  possible  cases,  as  the  un- 
written law  is  claimed  to  do.  It  is  easy  to  provide  general  princi- 
ples, such  as  will  embrace  the  majority  of  cases ;  but  quite  im- 
possible to  reduce  any  system  of  written  law  to  such  minuteness 
of  specification  as  will  meet  all,  or  nearly  all,  the  cases  that  occur. 

Written  laws,  and  written  constitutions,  of  necessity,  only  em- 
brace such  facts  and  principles  as  have  already  transpired.  They 
only  contain,  so  to  speak,  the  history  and  the  wisdom  of  the  past. 
And  there  is  no  possible  objection,  either  in  theory  or  in  practice, 
to  subject  them,  at  intervals,  to  thorough  and  careful  revision. 
And  although  such  revisions  will,  in  the  main,  be  more  wisely  con- 
ducted, by  adhering  pretty  closely  to  the  general  outline  of  the 
old  system,  without  the  introduction  of  very  numerous  modifica- 
tions and  improvements,  even  these  are  certainly  not  to  be  regard- 
ed as  in  any  proper  sense  excluded  from  such  a  revision.  This 
revision  and  analysis  of  the  statute  law  of  the  realm  is  a  thing  for 
which  the  public  convenience  most  loudly  calls  then,  at  the  pres- 
ent time,  most  unquestionably ;  and  one  which  we  should  not  expect 
could  be  much  longer  deferred.  And  the  speech  of  the  Lord  Chan- 
cellor is  entitled  Bbvision  of  thb  Statutb  Law,  an^  the  com- 
mission which  his  Lordship  asked  of  the  House  extended  no  fur- 
ther than  to  a  revision  of  the  existing  statute  law  of  the  realm. 
His  Lordship  intimated  a  hope  that  after  the  accomplishment  of 
this  desirable  purpose,  he  should  at  some  future  time  ask  them  to 
give  him  a  committee  for  the  purpose  of  ascertaining  what  is  the 
best  mode  by  which  the  future  legislation  of  the  country  may  be 
conducted,  so  as  to  secure  an  improved  form  in  the  composition  of 
bills,  all  which  seems  to  be  most  clearly  demanded.  But  his  Lord- 
ship then  continues:  <<  When  the  task  of  expurgating  and  classify- 
ing the  statutes  has  been  completed,  it  will  be  necessary  to  adopt 
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some  Bystem  for  revising  the  enormous  amount  of  accumulated 
decisions,  so  as  to  check  the  uncertainty  and  confusion  they  intro- 
duce into  the  law."  The  learned  Chancellor  expends  at  least  three- 
fourths  of  his  time  and  force  against  the  decisions  of  the  Courts, 
just  as  if  they  could  have  been  avoided  or  might  have  been 
better.  The  speech  is,  in  that  respect,  a  most  remarkable  docu- 
ment, such  an  one  as  we  might  expect  rather  from  an  American 
legislator  just  escaped  from  college  or  the  law  schools,  from  one 
just  putting  on  the  harness,  rather  than  from  one,  who,  like  St. 
Leonards  or  Lyndhurst,  or  any  other  in  the  position  of  Lord 
Chancellor  of  England,  had  worn  it  with  distinguished  honor  for  half 
a  century,  and  who  was  then  ready  to  put  it  off.  The  speech  of  the 
Lord  Chancellor  was  certainly  ingenious  and  labored ;  but  it  con- 
tained a  very  large  proportion  of  exaggeration  and  hyperbole,  not 
to  say  caricature,  in  regard  to  the  evils  of  the  uncertainty  in  the 
English  law.  And  if  we  had  not  beeome  accustomed  to  think  and 
speak  with  some  degree  of  reverence  of  any  one  who  had  presided 
in  the  English  House  of  Lords,  we  should  say  that  the  speech  was 
anything  but  satisfactory  to  our  own  mind.  It  "was  filled  with 
claptrap  and  small  game,  antithesis  and  evasion,  which  would  have 
done  no  discredit  to  a  Westminster  Reviewer,  and  was  at  the^ame 
time  evidently  drawn  up  with  a  view  to  serve  a  purpose ;  to  show 
either  his  own  superabundant  wisdom,  (which  may  be  generally 
assumed,  upon  such  difficult  questions,  to  be  nothing  less  than 
conceit),  or  else,  to  bring  in  doubt  the  learning  and  experience  of 
the  long  list  of  his  predecessors  upon  the  English  bench,  which 
is  scarcely  less  than  arrogant  presumption,  in  any  one  man,  be  he 
high  or  low.  Lord  Chancellor  or  not. 

His  Lordship,  in  moving  the  second  reading  of  the  bill,  appealed 
to  the  House  to  take  the  matter  of  statute  revision  wholly  upon 
trust,  and  grant  him  a  commission  without  examination,  which  was 
done  at  once,  by  passing  the  bill  to  be  enacted  the  7th  of  July. 
We  could  not  better  give  expression  to  our  own  feelings  in  regard 
to  the  puerility  and  shallowness  of  his  Lordship's  views  of  reducing 
the  entire  body  of  the  unwritten  common  law  of  England  to  abso- 
lute simplicity  and  certainty,  by  means  of  his  own  personal  efforts 
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aud  the  aid  of  a  committee  of  coonsellora,  than  by  quoting  the  lan- 
guage of  Lord  St.  Leonards  on  the  occasion  of  the  second  reading 
of  the  bill.  His  lordship  said,  ^^  that  as  to  revising  the  decisions 
of  the  judges,  so  reported,  the  scheme  was  impracticable.  The 
judges  took  great  pains  to  give  at  length  the  grounds  and  reasons 
for  the  judgments  which  they  pronounced,  so  as  to  satisfy  all  men 
that  their  judgment  was  mature,  that  it  was  founded  upon  authority, 
and  that  it  was  justified  by  principle.  Any  set  of  men  who  were 
competent  to  revise  those  judgments,  to  correct  that  which  was  mis- 
taken, and  to  reconcile  that  which  was  conflicting,  would  be  worthy 
of  seats  in  their  Lordships'  House.  But  he  was  inclined  to  think 
that  to  embody  their  mere  opinions  in  an  act  of  Parliament  would 
not  be  a  satisfactory  way  to  deal  with  the  carefully  prepared  judg- 
ments of  the  judges ;  and  that  it  would  be  better  to  leave  the  task 
of  revision  to  the  Exchequer  Chamber,  and  to  the  appellate  juris- 
diction of  their  Lordships'  House.  As  he  was  one  who  objected  to 
a  code,  it  was  satisfactory  to  know  that  there  were  so  many  diffi« 
culties  in  the  way,  that  they  were  not  likely  to  have  it." 

The  proposition  of  the  Lord  Chancellor  in  regard  to  revising  the 
common  law,  and  reducing  it  to  the  uniformity  of  a  code,  by  the 
aid  of  a  commission,  occupied  the  largest  portion  of  his  Lordship's 
speech,  on  introducing  his  bill  for  the  revision  of  the  statute  law, 
and,  in  justice  to  the  learned  author,  we  ought,  perhaps,  in  all  fair- 
ness, to  give  its  outline  and  scope.  After  spending  more  than  one 
long  hour  in  stating  in  the  most  offensive  and  gull-catching  air,  the 
many  conflicting  decisions  to  be  found  in  the  last  three  hundred 
years,  and  the  very  great  difficulty  which  besets  a  suitor  and  his 
counsel  in  determining  precisely  when  and  how  one  of  these  lame 
cases  will  meet  its  quietus,  and  whether  it  will  really  be  overruled 
before  his  case  will  be  controlled  by  it,  his  Lordship  launches  out 
into  an  extensive  quotation  of  the  very  words  of  many  of  the  most 
eminent  of  the  English  bench,  in  different  courts,  and  at  different 
periods,  in  favor  of  the  following  of  precedents ;  and  next  presents  a 
most  melancholy  array  of  evil  and  devastating  consequences,  result- 
ing from  the  overruling  of  decisions  after  men  had  acted  upon  the 
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faith  of  their  validity  and  continuance.    All  which  has  been  done 
a  thonsand  times  before. 

His  Lordship  then  gives  a  synopsis  of  the  remedy  which  he  pro- 
poses, at  some  fature  time,  to  apply  to  heal  all  the  infirmities  of  the 
English  law,  and  especially  its  uncertainty.  The  process  is  a  very 
simple  one,  easily  described,  but,  in  the  language  of  Lord  St.  Leon- 
ards, in  its  very  nature  *'  impracticable."  **  The  first  thing  to  be 
done  with  these  reports,"  says  the  learned  Chancellor,  ^'is  to  revise 
and  to  expurgate  them ;  to  weed"  (a  favorite  phrase)  "  them  of 
decisions  that  are  in  contradiction  with  one  another ;  when  there 
are  opposing  decisions  to  settle  those  which  ought  to  remain," 
(something  of  a  task  ;)  ^^  to  cleanse  out  and  to  get  rid  of  all  matters 
that  are  not  warranted  by  the  present  state  of  the  law,"  (which  no- 
thing short  of  inspiration  and  prophecy  could  hope  to  accomplish ;) 
^^  and  to  divide  the  reports  into  three  classes,"  (the  most  easy  of 
accomplishment  of  any  portion  of  his  Lordship's  self-imposed  task  ;) 
which  being  stated,  the  results  are  thus  enumerated:  ^*As  to  the 
old  reports,  I  propose  that  we  should  preserve  the  conclusions  prop- 
erly come  to ;  that  in  the  second  period  we  should  weed  the  reports 
of  what  is  useless,  and  retain  only  those  cases  which  are  fit  to  be 
used  as  precedents ;  and  to  perform  a  similar  work  in  respect  to 
cases  of  the  present  time.  The  result  will  be  a  body  of  recorded 
precedents  brought  into  a  moderate  compass,  and  occupying,  we 
may  estimate,  but  a  tenth  of  the  bulk  of  the  present  reports.  The 
law  thus  purified  and  refined,"  &c.  This  is  certainly  a  most  expe- 
ditious and  commendable  process  of  elimination  of  all  the  disturb- 
ing elements  in  the  law,  and  a  short  process  for  the  production  of  the 
pure  residuum  of  the  very  quintessence  of  justice  and  certainty ; 
which  we  very  often  find  laymen  ready  to  accept  as*  a  problem  of 
easy  accomplishment ;  and  the  non-accomplishment  of  which  is  not 
seldom  attributed  by  them  to  the  perverseness  and  interested  motives 
of  the  legal  profession,  who  fear  thereby  the  loss  of  their  emolu- 
ments, much  in  the  same  childlike  way  in  which  many  arrive  at  the 
conclusion  that  half  the  counsel  who  argue  any  cause  upon  the  op' 
posite  sides,  must  necessarily  act  in  bad  faith,  since  they  must  of 
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necessity  have  understood  beforehand  how  the  cause  would  be  de- 
termined. 

But  we  had  never  expected  one  who  sat  upon  the  woolsack  in 
the  House  of  Lords  to  propose  so  elementary  an  analysis  of  the 
law,  nor  so  perfect  an  elimination  of  all  its  disturbing  elements. 
If,  indeed,  the  thing  were  practicable  to  the  degree  proposed  by  his 
Lordship,  we  should  arrive  at  that  degree  of  certainty  in  the  law 
where  it  might  involve  a  question  of  casuistry  not  easy  of  determi- 
nation, whether  any  well-informed  counsellor  could  ever  thereafter 
appear  to  advocate  more  than  the  right  side  of  any  cause,  which  he 
must  be  supposed  to  understand  with  perfect  infallibility.  If  there 
was  any  danger  of  his  Lordship's  success  in  his  own  modest  purpose, 
we  should  not  be  much  surprised  at  hearing  a  loud  remonstrance 
from  the  profession,  not  overmuch  worked  at  present. 

But  we  suspect  that  the  world  will  go  on  much  as  it  has  done  for 
the  last  two  hundred  years,  and  decisions  will  continue  to  accumu- 
late, and  uncertainties  still  remain,  and  more  continue  to  be  caused 
than  cured  by  legislative  digests  of  the  unwritten  law  of  the  land. 
We  feel  very  sure  that  no  written  law  ever  cured  one  uncertainty 
without  producing  from  two  to  ten  in  its  place.  All  we  can  say  to 
men  who  think  as  Lord  Westbury  does,  let  them  try  it.  This  will 
cure  them.     Nothing  else  can.  I.  F.  R. 


RECENT  AMERICAN   DECISIONS. 

Supreme  Court  of  Connecticut. 

BOSWELL  VB.  GOODWIN  ET  AL. 

f  Where  a  mortgage  ift  gWen  to  secure  future  advances  or  liabilities,  and  the  mortga- 
gee has  definitely  agreed  to  make  such  advances  or  to  assume  such  liabilities, 
the  mortgage  when  recorded  is  a  valid  and  fixed  security,  not  affected  by  a  sub- 
sequent mortgage  of  the  same  property,  though  the  advances  may  be  made  or  the 
liabilities  assumed  after  the  record  of  such  later  mortgage. 

V^Hiere,  however,  it  is  optional  with  the  mortgagee  to  make  the  advances  or  not, 
and  he  has  actual  notice  of  a  later  mortgage  upon  the  same  property  for  an  ex- 
isting debt  or  liaMlity,  such  later  mortg^e  will  take  precedence  of  the  prior 
one  aa  to  all  advances  made  after  notice  of  such  later  mortgage. 
S  Whether  the  record  of  the  later  mortgage  would  not  be  sufficient  notice  to  the  prior 
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mortgagee ;  and  whether  a  mortgage  to  secure  fiiture  adrances,  to  be  made  or 
not  at  the  option  of  the  mortgagee,  should  not  stand  in  all  respects  as  if  it  was 
executed  at  the  time  the  advances  are  in  fact  made  :  Quere. 
^  And  it  makes  no  difference  that  such  later  mortgage  is  given  to  secure  future  ad- 
vances to  be  made  or  not  at  the  option  of  the  mortgagee,  so  long  as  the  advances 
under  it  are  actually  made  before  the  advances  under  the  prior  mortgage  over 
which  they  claim  precedence.  [Butler,  J.,  dissenting.] 
C  A  knowledge  of  the  existence  of  the  later  mortgage  is  enough  to  affect  the  prior 
mortgagee,  as  to  his  future  advances,  even  though  he  be  not  notified  of  the  ad- 
vances actually  made  under  the  later  mortgage. 
In  a  suit  for  a  foreclosure  brought  by  the  prior  mortgagee,  against  the  mortgagor 
and  subsequent  mortgagees,  the  bill  alleged  that  the  petitioner  indorsed  a  note 
of  a  certain  date  and  amount  for  the  mortgagor,  uuder  the  mortgage,  but  con- 
tained no  allegation  that  the  note  was  a  renewal  of  a  former  one.  Held,  that 
evidence  to  prove  the  note  to  have  been  given  in  renewal  of  a  former  note  was 
inadmissible. 
Where  a  mortgage  has  been  given  to  indemnify  an  accommodation  indorser  of  a 
note,  and  the  note  at  maturity  is  not  paid,  but  renewed,  with  a  renewal  of  the 
indorsement,  the  security  applies  to  the  renewal  note  in  the  same  manner  as  to 
the  original  one.  So  long  as  the  renewal  note  is  not  paid  the  indorser  is  not 
indemnified  for  hia  original  indorsement. 

Bill  for  a  foreclosure.  The  case  was  referred  to  a  committee, 
by  whom  the  following  facts  were  found. 

The  mortgage  of  the  petitioner  was  executed  on  the  24th  day 
of  August,  1855,  by  George  Goodwin  and  others,  constituting  the 
firm  of  Goodwin  &;  Co.,  and  was  given  to  secure  the  following 
bond  of  that  date,  executed  by  them  : — 

«  Know  all  men  by  these  presents,  that  we,  George  Goodwin, 
of  East  Hartford,  and  Charles  Goodwin,  Henry  Goodwin,  and 
Edward  Goodwin,  of  Hartford,  all  of  the  county  of  Hartford,  are 
held  and  firmly  bound  unto  Charles  Boswell,  of  said  Hartford,  in 
the  penal  sum  of  ten  thousand  dollars,  to  be  paid  to  the  said  Bos- 
well, his  heirs,  executors,  or  administrators ;  for  which  payment 
we  hereby  bind  ourselves,  our  heirs,  executors,  and  administrators, 
firmly  by  these  presents.  The  condition  of  which  obligation  is 
such,  that  whereas  the  said  Charles  Boswell  has  agreed,  from  time 
to  time  as  circumstances  may  require,  to  indorse  the  notes  of  Good- 
win &  Co.,  and  notes  held  by  them,  should  they  desire  it,  to  an 
amount  not  exceeding  at  any  one  time,  outstanding,  the  sum  of  aix 
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thoosand  dollars,  and  only  during  the  pleasure  of  said  Boswell ; 
now  if  said  Goodwin  &  Go.  pay  or  cause  to  be  paid  all  such  notes 
so  indorsed  or  to  be  indorsed  by  said  Boswell,  and  save  him  harm* 
less  therefrom,  then  this  bond  to  be  void,  otherwise  to  continue  in 
Aill  force.     In  witness  whereof,  &c." 

The  mortgage  was  recorded  the  same  day.  In  pursuance  of  the 
agreement  mentioned  in  the  bond,  the  petitioner  from  time  to  time 
indorsed  notes  at  the  request  and  for  the  accommodation  of  Good- 
win ft  Co.,  not  exceeding  the  amount  provided  for  in  the  bond,  two 
of  which  he  was  afterwards  compelled  to  pay,  viz  :— one  note  for 
$2700  at  three  months,  dated  and  indorsed  on  the  6th  of  March, 
1861,  and  one  for  $3000  at  two  months,  dated  and  indorsed  on 
the  20th  of  March,  1861.  The  note  for  $2700  was  the  lost  of  a 
series  of  renewals  of  a  note  indorsed  by  the  petitioner  for  Good- 
win ft  Co.  on  the  8th  tlay  of  January,  1858. 

On  the  23d  of  January,  1858.  Goodwin  ft  Co.  executed  and 
delivered  a  mortgage  of  the  same  property  to  the  respondents  Sey- 
mour and  Sage,  partners  under  the  name  of  Seymour  ft  Co.,  to 
secure  the  following  bond,  executed  and  delivered  at  the  same 
tittle: — 

<<  Enow  all  men  by  these  presents,  that  we,  Qeorge  Goodwin, 
Charles  Goodwin,  Henry  Goodwin,  and  Edward  Goodwin,  copart- 
ners in  business  under  the  name  and  firm  of  Goodwin  ft  Co.,  are 
held  and  firmly  bound  unto  Melancthon  L.  Seymour  and  Warren 
B.  Sage,  copartners  under  the  name  of  Seymour  ft  Co.,  in  the 
penal  sam  of  twelve  tliousand  dollars,  to  be  paid  to  them,  the  said 
obligees,  their  heirs,  executors,  and  administrators,  for  which  pay- 
ment, to  be  well  and  truly  made,  we  hereby  bind  ourselves,  our 
heirs,  executors,  and  administrators,  firmly  by  these  presents. 
The  condition  of  which  obligation  is  such,  that  whereas  the  said 
Gk>odwin  ft  Co.,  paper  manufacturers,  have  heretofore  sent  and 
expect  hereafter  to  send  paper  to  said  Seymour  ft  Co.,  commission 
merchants,  for  sale,  the  said  Seymour  &  Co.  making  advances  from 
time  to  time  on  invoices  of  paper  received  by  them,  and  whereas 
it  is  understood  between  the  parties  thjit  said  Goodwin  &  Co.  may 

need,  for  a  longer  or  snorter  period,  greater  advances  than  the 
Vou  XII. 
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paper  in  the  hands  of  said  Seymour  &;  Co.  may  secure  and  indemnify 
them  for,  and  said  Seymour  k  Co.  are  willing  to  make  said  ad- 
vances for  said  Goodwin  &;  Co.,  provided  that  the  said  advances 
are  never  to  exceed  ten  thousand  dollars  over  and  above  the 
property  in  their  hands  at  the  time,  nor  to  be  made  but  within  five 
years  from  the  date  hereof,  and  said  sums  and  times  to  be  at  the 
option  of  said  Seymour  &;  Co.  Now  if  we  pay  to  said  Seymour  & 
Co.  all  such  amounts  as  they  may  advance  to  us  by  note  or  other- 
wise, and  save  them  harmless  from  all  loss  or  damage  by  reason 
of  such  advances,  then  this  obligation  to  be  void,  otherwise  to  con- 
tinue in  force.     In  witness  whereof,  &c."^ 

This  mortgage  was  made  expressly  subject  to  the  mortgage  to 
the  petitioner.     It  was  recorded  on  the  27th  of  May,  1858. 

Under  this  bond  and  mortgage  Seymour  &  Co.  made  advances 
to  Goodwin  &  Co.  from  time  to  time,  the  amount  due  to  them,  upon 
which  account,  on  the  20th  day  of  March,  1861,  was  $25,312,  no 
part  of  which  had  since  been  paid. 

On  the  11th  of  February,  1859,  Seymour  &  Co.  loaned  to  Good- 
win &;  Co.  their  notes  to  the  amount  of  $5000,  and  on  the  same 
day  Goodwin  &;  Co.  executed  to  them  as  security  therefor  a  mort- 
gage of  the  same  land  embraced  in  the  mortgages  before  described, 
with  certain  other  real  estate  not  embraced  therein,  which  mortgage 
was  recorded  on  the  15th  of  February,  1859.  This  mortgage  was 
also  made  subject  to  that  of  the  petitioner,  as  to  the  land  covered 
by  the  latter.  The  notes  so  loaned  were  not  paid  at  maturity  by 
Goodwin  &  Co.,  and  Seymour  &  Co.  were  compelled  to  pay  them. 

The  petitioner  had  heard,  prior  to  the  6th  of  March,  1861,  that 
Goodwin  &  Co.  had  made  certain  mortgages  to  Seymour  &  Co., 
upon  the  same  property  which  was  mortgaged  to  him,  but  did  not 
know  for  what  precise  purpose  ;  and  did  not  know  at  that  time  that 
Goodwin  &;  Co.  owed  Seymour  &  Co.,  or  that  there  had  been  any 
advances  by  Seymour  &;  Co.  to  Goodwin  &  Co.  under  the  mortgage 
of  January  23,  1858,  and  did  not  know  that  Seymour  &  Co.  had 
paid  any  of  the  notes  loaned  by  them  to  Goodwin  &  Co.  and  se- 
cured by  the  mortgage  of  February  11, 1859.     Seymour  &  Co.  had 


1  The  precise  oonditions  of  boib  mortgages  are  given  in  foU  in  the  opinion. 
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neyer  given  the  petitioner  notice  of  either  of  their  mortgages, 
otherwise  than  by  placing  them  on  record;  nor  did  they  ever 
request  the  petitioner  to  make  no  further  advances  to  Goodwin  & 
Co.  under  his  mortgage. 

Upon  the  hearing  before  the  committee  the  petitioner  offered 
evidence  to  prove  that  the  note  of  $2700,  indorsed  by  him  on  the 
6th  of  March,  1861,  was  given  in  renewal  of  a  former  note,  and 
was  the  last  of  a  series  of  renewals  of  a  note  indorsed  by  him  on 
the  8th  of  January,  1858.  To  this  evidence  the  counsel  for  the 
respondents  Seymour  &  Co.  objected,  but  the  committee  received 
it,  and  found  the  fact  upon  the  evidence.  The  respondents 
excepted. 

The  committee  having  returned  their  report  to  the  Superior 
Court,  the  respondents  Seymour  &  Co.  remonstrated  against  its 
acceptance  on  the  ground  of  the  erroneous  admission  of  the  abpve 
evidence,  and  the  Court  reserved  for  the  advice  of  this  Court  the 
question  as  to  the  admissibility  of  the  evidence,  and  as  to  what 
decree  should  be  passed  upon  the  facts. 

MeFarlandy  for  the  petitioner. 

1.  The  evidence  was  admissible.  The  fact  was  not  important 
except  as  affected  by  matter  set  up  by  the  respondents  in  their 
answer.  They  claimed  a  priority  over  the  $2700  note  by  reason 
of  advances  made  prior  to  its  indorsement.  To  show  that  they  were 
not  entitled  to  this  priority  we  offer  evidence  to  show  that  the 
note,  though  of  later  date,  is  yet  so  connected  with  notes  of  an 
earlier  date  that  the  respondents  are  not  entitled  to  the  priority 
which  they  claim.  We  could  not  have  anticipated,  and  so  have 
adapted  our  allegations  to,  this  claim  of  the  respondents.  The 
allegation  of  the  time  of  the  indorsement  was  not  material.  1 
Ghitty  PI.  257.  Renewal  notes  stand  on  the  same  ground  as 
original  ones :  Bolles  vs.  Chauncejfy  8  Conn.  889 ;  Clark  vs.  Pandj 
14  Id.  834 ;  Smith  vs.  Prince^  Id.  472. 

2.  Both  the  notes  held  by  the  petitioner  are  entitled  to  prece- 
dence, in  taking  the  benefit  of  the  security,  over  the  mortgages  of 
Seymour  &  Co.     The  petitioner's  mortgage  was  in  all  respects  a 
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valid  one,  and  constituted  a  first  lien  upon  the  premises  to  the 
amount  of  $6000.  Crane  vs.  Demingy  7  Conn.  887.  This  mort- 
gage was  recorded,  giving  the  respondents  constructive,  as  they 
also  had  actual,  notice  of  it.  Their  mortgages  were  both  made 
expressly  subject  to  this  mortgage.  In  these  circumstances  the 
petitioner  had  a  right,  as  he  had  agreed  .to  do,  to  go  on  and  make 
the  indorsements  contemplated  by  the  mortgage  and  purporting  to 
be  secured  by  it,  and  could  not  be  aflTected  by  the  mortgages  rf 
Seymour  &;  Co.,  which  were  not  taken  to  secure  a  fixed  indebted- 
ness or  an  existing  liability,  but  only  to  secure  future  advanced 
and  liabilities,  which  were  to  be  made  and  assumed  or  not  at  their 
option.  The  petitioner  had  no  notice  that  any  advances  had  be6ii 
made  or  liabilities  assumed  by  them  under  their  mortgage,  and 
clearly  could  not  be  affected,  if  at  all,  without  notice  of  such  ad- 
vances or  liabilities.  It  is  not  enough  that  the  petitioner  knew  of 
their  mortgages.  He  was  not  bound  to  infer  from  the  fact  of  the 
mortgngeS  that  advances  had  actually  been  made  under  them. 
Clearly  ho  was  not,  if  Seymour  &  Co.  were  not  bound  to  infer 
from  the  petitioner's  mortgage  that  he  had  actually  made  the 
indorsements  secured  by  it.  They  were  bound  to  infer  this,  be- 
cause the  petitioner's  mortgage  was  a  prior  one,  to  which  their 
mortgages  were  expressly  made  subject,  while  their  mortgages, 
later  than  the  petitioner's  in  time,  were  also  inferior  to  it  in  equity. 
4  Kent  Com.  175 ;  Huihard  vs.  Savage^  8  Conn.  215;  Ketehuii^ 
vs.  Jaunc^y,  23  Id.  123;  Rowan  vs.  Sharps'  Rifle  Manvf.  Oo.^ 
29  Id.  282  ;  Wilson  vs.  Russell,  13  Maryl.  494,  538 ;  tl.  States  v*. 
Sooe^  8  Cranch  73 ;  Shirras  vs.  Oaig,  7  Id.  85 ;  Evans  vs.  Bi^- 
neU,  6  Vcz.  183 ;  Wgatt  vs.  Barwelly  19  Id.  435 ;  (Gordon  vs. 
Graham,  7  Viner  Ab.  52,  E.  §  8  ;  1  Story  Eq.  Jur.,  §§  421,  42i. 

F.  Fellowes  and  (7.  E.  FelloweSy  for  the  respondents. 

1.  The  evidence  that  one  of  the  notes  was  a  renewal  note  wtt 
clearly  inadmissible,  since  the  allegations  of  the  hilt  lay  no  founda- 
tion for  it.  The  plaintiff  simply  complains  that  he  indorsed  the 
$2700  note  in  question  subsequent  to  the  roortgnges  and  advancc- 
taents  of  Seymour  &  Co.,  and  has  been  obliged  to  pay  the  note. 
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Bat  this  evidence^  if  admissible,  could  make  no  difference,  since  it 
does  not  prove  that  there  has  been  any  forfeiture  or  breach  of  the 
condition  of  the  mortgage  by  reason  of  Goodwin  &  Go.  failing  to 
pay  any  obligation,  debt,  or  liability,  which  was  in  existence  at 
the  time  when  the  mortgages  to  Seymour  &  Co.  became  effective. 
Every  note  with  Bosweire  indorsement  which  was  then  in  exist- 
ence has  been  paid  at  maturity,  without  the  contingent  liability 
of  Boswell  by  reason  of  his  indorsement  ever  having  become  abso- 
lute. So  far  as  it  regards  the  present  question,  the  renewal  notes 
are  to  be  considered  as  so  many  independent  notes  which  Mr. 
Boswell  was  under  no  obligation  to  indorse,  and  which  he  was  not 
compelled  to  indorse  to  save  him  harmless  from  his  prior  indorse- 
ment. 

2.  The  mortgages  held  by  Seymour  &  Co.  are  entitled  to  priority 
over  the  mortgage  of  the  petitioner.  The  two  notes  set  forth  in 
the  bill  and  alleged  to  have  been  indorsed  by  the  petitioner,  the 
non-payment  of  which  he  claims  was  a  breach  of  the  condition  of 
the  mortgage  entitling  hiia  to  foreclosure,  were  made  long  subse- 
quent to  the  execution  and  recording  of  the  mortgages  held  by 
Seymour  k  Co.,  and  long  subsequent  to  the  advances  made  by 
them  upon  the  faith  of  their  mortgages.  In  point  of  fact,  there- 
fore, Boswell  stands  to  Seymour  &  Co.  in  the  relation  of  a  subse- 
quent incumbrancer,  and  thus,  in  point  of  law,  Seymour  &  Co. 
have  the  prior  equity.  That  the  mortgage  to  Boswell  was  execu- 
ted prior  to  those  of  Seymour  &  Co.  is  of  no  importance,  since 
neither  the  note  nor  indorsements  above  referred  to  were  in  exist- 
ence when  Seymour  &  Co.  's  mortgages  were  recorded  and  when 
they  made  their  advancements,  and  Boswell  was  under  no  obliga- 
tion whatever  to  make  those  indorsements.  He  could  make  them 
or  not,  at  his  pleasure.  His  mortgage  was  a  mere  agreement  that 
if  he  should  choose  to  indorse  for  the  mortgagors  thereafter,  he 
should  have  security  under  the  mortgage — ^an  agreement  in  no 
manner  affecting  the  mortgages  to  Seymour  &  Co.  to  secure  ad- 
vances made  before  the  indorsements.  To  hold  otherwise  would 
be,  in  effect,  to  tie  up  the  estate  forever,  exclude  the  possibility  of 
subsequent  mortgages  or  sale,  and  to  protect  it  even  from  attach- 
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xnent,  except  subject  to  the  contiDgencj  of  Mr.  Bosireirs  pleasure 
to  put  a  prior  lien  upon  it  by  a  subsequent  indorsement  Boswell 
had  notice  of  the  mortgages  to  Seymour  &  Co.,  and  made  the  in- 
dorsements with  his  eyes  open.  He  had  actual  notice  enough  to 
put  him  on  inquiry.  He  also  had,  from  the  record,  constructive 
notice,  which  is  equivalent  to  actual  notice.  Peters  vs.  Goodriehj 
8  Conn.  150,  152 ;  Stoughton  vs.  Pa%eOy  5  Id.  447 ;  Sigoumey  vs. 
Munn,  7  Id.  324  ;  Bolle%  vs.  Chauneey,  8  Id.  890.  The  follow- 
ing  authorities  fully  sustain  our  position  with  regard  to  the  prece- 
dence of  the  mortgages  of  Seymour  &  Co.  Spader  vs.  Lawler, 
17  Ohio  371 ;  Frye  vs.  Bank  of  IlhnoiSj  11  111.  367 ;  Brinkerhoff 
vs.  Marvin^  5  Johns.  Ch.  326 ;  Craig  vs.  Tapping  2  Sandf.  Ch. 
78 ;  4  Kent  Com.  175,  note  c;  Qreenl.  Cruise,  tit.  15,  Mortgage, 
Ch.  5,  sec.  2,  note  1 ;  Ter  Hoven  vs.  Kem%^  2  Penn.  S.  R.  96 ; 
Shaw  vs.  NeaUy  4  Jurist  695 ;  Rolt  vs.  Sopkinsonj  4  Jurist  919, 
1119 ;  2  Redf.  Story  Eq.  Jur.,  §  1023  a. 

Sanford,  J. — The  evidence  objected  to  on  the  hearing  before 
the  committee  was  inadmissible.  The  bill  contained  no  allegation 
of  the  fact  which  that  evidence  was  introduced  to  prove ;  and  the 
respondents,  having  no  notice  of  the  claim,  cannot  be  supposed  to 
have  come  to  the  trial  prepared  to  meet  it.  For  this  error  of  the 
committee  in  receiving  improper  evidence  therefore,  as  the  bill  now 
stands,  the  respondents,  Seymour  &  Co.,  are  entitled  upon  their 
remonstrance  to  have  the  report  of  the  committee  set  aside. 

But  as  the  petitioner's  bill  may  be  amended,  so  as  to  render  the 
evidence  objected  to  admissible,  we  deem  it  proper  for  us  to  ex- 
press our  opinion  upon  the  merits  of  the  case  as  presented  by  the 
report  now  before  us. 

It  seems  to  be  settled  by  a  series  of  adjudications,  that  mort- 
gages given  to  secure  advancements  to  be  made  to  the  mortgagor  or 
liabilities  to  be  assumed  for  him  by  the  mortgagee  in  future,  are  to 

be  upheld  and  enforced  against  subsequent  purchasers,  mortgagees 
and  attaching  creditors,  even  where  the  registration  of  deeds  and 
mortgages  is  required  by  law ;  Crane  vs.  Demingj  7  Conn.  387 ; 
and  although  it  is  optional  with  the  mortgagee  whether  he  will 
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make  such  advancements  or  assame  snch  liabilities  or  not,  pro- 
vided they  are  made  or  assumed  in  good  faith,  and  without  notice 
of  the  subsequent  intervening  incumbrance.  McDaniels  vs.  OaU 
m,  16  Venn.  300.  Shirras  vs.  Caigy  7  Cranch  34.  Story,  J., 
in  Canardys.  Atlantic  Ins.  Co,y  1  Peters  433.  TrttacottrB.  King, 
6  Barb.  346. 

The  petitioner's  mortgage  was  given  on  the  24th  of  August, 
1855,  and  was  recorded  the  same  day.  The  condition  was  of  the 
tenor  following : — <«  Whereas  the  said  Boswell  has  agreed,  from 
time  to  time,  during  his  pleasure  only,  to  indorse  notes  for  Good- 
win k  Go.  us  they  may  desire,  but  so  that  there  shall  not  be  out- 
standing indorsements  at  one  time  exceeding  six  thousand  dollars, 
and  whereas  we  have  given  him  our  joint  bond  of  even  date  to 
indemnify  and  save  him  harmless  from  all  such  indorsements ;  now 
if  we  keep  and  fulfil  the  condition  of  said  bond,  and  save  him 
harmless  as  aforesaid,  then  this  deed  shall  be  void,  otherwise  not." 

On  the  23d  of  January,  1858,  Goodwin  &  Co.  mortgaged  the 
same  property  to  the  respondents  Seymour  and  Sage,  constituting 
the  firm  of  Seymour  &  Co.  The  condition  of  the  mortgage  recited 
that  the  mortgagors  had  given  their  penal  bond  to  the  mortgagees 
« in  the  sum  of  $12,000,  providing  that  if  the  grantors  shall  pay 
all  sums  that  may  be  advanced  tp  them  under  tho  firm  of  Goodwin 
k  Co.,  by  the  grantees  composing  the  firm  of  Seymour  k  Co.,  by 
note  or  otherwise,  which  they  are  to  do  for  the  accommodation  of 
said  Goodwin  k  Co.,  and  save  them  harmless  therefrom,  then  said 
bond  to  be  void.  And  said  advances  are  at  no  time  to  exceed 
$10,000,  nor  to  be  made  but  within  five  years.  Now  if  we  keep 
and  fulfil  the  condition  of  said  bond,  then  this  deed  to  be  void, 
otherwise  to  remain  in  force."  And  on  the  11th  of  February, 
1859,  Goodwin  k  Co.  gave  to  Seymour  k  Co.  another  mortgage  of 
the  same,  together  with  other  property,  the  condition  of  which 
mortgage  recited  that  the  said  Seymour  &  Co.  had  loaned  and  ad- 
vanced to  them  for  their  accommodation  their  promissory  notes  to 
the  amount  of  five  thousand  dollars  (specifying  the  date  and 
amount  of  each  note,  and  when,  where,  and  to  whom  payable),  and 
providing  that  if  Goodwin  k  Co.  should  well  and  truly  indemnify 
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and  save  harmless  Seymour  &  Go.  from  all  loss,  costs,  damage  and 
harm,  by  reason  of  said  notes,  then  the  deed  should  be  roid, 
otherwise  it  should  remain  in  force. 

Both  of  these  mortgages  to  Seymour  k  Co.  were  recorded,  the 
first  on  the  27th  of  May,  1858,  and  the  last  on  the  15th  of  Febru* 
ary,  1859,  and  in  both  of  them  the  petitioner's  mortgage  was  ex- 
pressly mentioned. 

In  pursuance  of  the  agreement  between  the  petitioner  and  Good- 
win Sl  Co.,  the  petitioner  from  time  to  time  indorsed  the  notes  of 
(joodwin  k  Co.  for  their  accommodation,  down  to  the  6th  day  of 
March,  1861,  and  on  that  day  indorsed  the  note  for  $2700  de- 
scribed in  the  bill,  and  on  the  20th  of  March,  1861,  the  note  for 
$8000  described  in  the  bill.  Both  of  these  notes  the  petitioner 
has  been  obliged  to  pay.  The  note  for  $2700  was  the  last  of  a 
series  of  renewals  of  a  note  indorsed  by  him  on  the  8th  of  Janu- 
ary, 1858. 

Upon  this  state  of  the  facts  the  note  for  $2700  is  entitled  to  pre- 
cedence before  any  of  the  claims  of  Seymour  k  Co.  under  either  of 
their  mortgages.  The  original  note  was  made  and  indorsed  by  the 
petitioner  on  the  8th  of  January,  1858,  fifteen  days  before  the 
earliest  of  the  mortgages  of  Seymour  k  Co.  was  made,  and  several 
months  before  it  was  recorded,  and  for  that  indorsement  the  peti- 
tioner has  never  yet  been  ''^indemnified."  And  as  his  original 
liability  has  thus  been  continued  through  all  the  successive  renewals 
of  the  paper,  his  original  security  also  has  continued,  and  he  has 
now  a  right  to  resort  to  it  for  indemnity,  as  he  might  have  done  if, 
instead  of  renewing,  he  had  been  compelled  to  pay  the  original  note 
at  its  maturity.  BolU»  vs.  Chauncey^  8  Conn.  889;  Pond  vs. 
Clarh^  14  Id.  884 ;  Smith  vs.  Prince^  Id.  472 ;  Dunham  vs.  Day, 
15  Johns.  555. 

Of  the  existence  and  terms  of  the  petitioner's  mortgage  Seymour 
k  Co.  were  in  legal  presumption  apprised  by  the  record.  And  by 
the  law  they  were  apprised  of  the  protection  which  that  mortgage 
afforded  the  petitioner  for  all  indorsements  made  before  the  mort- 
gage to  them  was  given,  and  the  extent  of  that  protection.  They 
Jcnew,  or  at  any  rate  they  are  chargeable  with  the  knowledge,  that 


B06WBLL  T&  GOODWIN  JBT  AL.  80 

the  original  note  was  outatanding,  and  that  the  petitioner  was  liable 
thereon  as  indorser  when  thej  took  their  mortgages.  Or  if  they 
did  not  know  these  facts,  it  was  because  they  had  omitted  to  make 
sneh  inquiries  as  men  of  ordinary  prudence  and  sagacity  usually 
make  under  such  circumstances,  and  intended  to  assume  the  risk ; 
and  in  either  event  they  ought  to  abide  the  consequences  of  their 
presumption  or  neglect. 

The  98000  note  stands  upon  different  ground.  That  was  an 
original  note  made  and  indorsed  long  after  both  of  the  mortgages 
to  Seymour  &  Go.  were  executed,  and  after  advancements  had  been 
made  under  the  first  of  them,  amounting  to  more  than  925,000,  and 
under  the  second  to  more  than  95000,  both  of  which  sums  still  re- 
main unpaid.  And  it  is  found  that  the  petitioner  had  notice  in  fact 
that  some  intervening  mortgages  upon  the  property  mortgaged  to 
him  had  been  given  by  Goodwin  k  Co.  to  Seymour  &  Co.  when  this 
indorsement  was  made. 

The  peculiar  language  of  the  report  on  this  point  has  not  escaped 
our  notice,  but  we  think  the  fair  import  of  it  is  as  above  expressed, 
that  the  petitioner  had  notice  in  fact  of  these  intervening  mortgages 
^-ample  notice  of  the  existence  of  rights  of  some  kind  residing  in 
Seymour  k  Co.,  which  it  was  his  duty  to  respect,  and  which  he  had 
no  right  to  disregard.  We  deem  it  of  no  essential  importance,  as 
affecting  the  rights  of  these  parties,  that  the  petitioner  did  not 
know  for  what  '^precise  purpose"  these  mortgages  had  been  made, 
and  did  not  know  that  Seymour  &  Co.  had  made  any  advancements 
to  Goodwin  &  Co.  under  the  first,  or  paid  any  of  the  notes  loaned 
upon  the  security  of  the  last.  He  did  know  that  certain  mortgages 
had  been  made  to  Seymour  &  Co.,  and,  consequently,  that  Seymour 
k  Co.  had  acquired  some  rights  in  the  property  mortgaged  to  him, 
which  rights  further  advancements  or  indorsements  by  him,  if 
allowed  to  take  precedence  of  their  claims,  would  necessarily  affect 
and  might  seriously  impair.  He  was  informed  to  whom  these  mort- 
gages had  been  given,  and  he  knew  that  the  town  records  would 
disclose  the  true  character  and  extent  of  the  incumbrance  created 
by  them,  and  clearly  indicate  the  source  from  which  exact  and  cer- 
tain information  could  be  obtained. 
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^'Whatever,"  says  Mr.  Justice  Story,  ''is  sufficient  to  put  a 
party  on  inquiry  (that  is,  whatever  has  reasonable  certainty  as  to 
time,  place,  circumstances,  and  persons),  is  in  equity  held  to  be  good 
notice  to  bind  him."  2  Story  Eq.  Jur.,  §  400.  Or,  in  the  lan- 
guage of  Mr.  Sugden,  ''  when  a  man  has  sufficient  information  to 
lead  him  to  a  fact,  he  shall  be  deemed  conusant  of  it."  2  Sugden 
Vend.,  ch.  28,  sec.  1,  p.  552. 

The  petitioner  was  under  no  obligation  to  indorse  this  note,  and 
in  doing  it  with  the  knowledge  which  he  had  and  without  inquiry, 
be  disregarded  the  rights  of  Seymour  &  Co.  as  well  as  the  obvious 
dictates  of  ordinary  prudence  and  discretion.  His  mortgage  was 
indeed  on  record,  but  that  record,  though  conclusive  evidence  of 
notice  to  subsequent  incumbrancers,  was  notice  only  that  the  peti- 
tioner had  an  inchoate  mortgage,  of  no  binding  force  upon  either 
of  the  parties  to  it  until  some  indorsements  by  the  petitioner  should 
be  made,  and  the  only  utility  of  which  notice  was,  to  indicate  the 
source  of  information  and  put  subsequent  incumbrancers  on  inquiry. 

When  one  having  actually  made  or  undertaken  to  make  advance- 
ments, or  assumed  or  undertaken  to  assume  liabilities  for  another, 
has  taken  a  mortgage  in  proper  form  for  his  indemnity,  and  placed 
that  mortgage  upon  record,  his  incumbrance  is  consummated,  and 
he  may  safely  leave  it  to  its  fate.  But  when  without  some  further 
act  to  be  done  by  him  the  instrument  has  and  can  have  no  effect, 
and  where  it  is  optional  with  him  to  do  such  act  or  abstain  from 
doing  it,  why  should  he  not  be  required,  until  he  does  that  act,  to 
recognise  and  regard  the  intervening  rights  acquired  by  others,  and 
be  held  chargeable  with  whatever  notice  of  the  state  of  the  mort- 
gagor's title  the  public  records  may  disclose  when  the  act  is  done  ? 
Why  should  not  a  mortgage  to  secure  future  advancements,  to  bo 
made  or  not  at  the  option  of  the  mortgagee,  be  treated  in  all  re- 
spects as  if  it  was  executed  when  the  contemplated  advancements 
are  made  in  fact  ? 

But  as  upon  this  point  there  is  understood  to  be  some  diversity 
of  opinion  among  the  members  of  the  Court,  we  prefer  to  place  omr 
decision  upon  the  ground  already  indicated,  that  the  petitioner  had 
notice  in  fact  of  Seymour  &  Co.'s  ^incumbrance  upon  the  property 


BOSWELL  T8.  GOODWIN  £T  AL.  91 

mortgaged  to  him  when  he  indorsed  the  98,000  note ;  and  therefore 
that  his  claim  for  that  indorsement  ought  to  be  postponed  to  the 
claims  of  Seymour  &  Co.  to  the  amount  of  $10,000  and  interest 
thereon  under  their  first  mortgage,  and  to  the  full  amount  of  the 
notes  loaned  by  them  upon  the  security  of  their  second  mortgage. 

We  have  expressed  these  opinions  in  view  of  the  probable  amend* 
ment  of  the  plaintiff's  bill,  but  our  advice  to  the  superior  court  must 
of  course  be  predicated  upon  the  record  as  it  stands,  and  therefore 
must  be  that  the  report  be  set  aside. 

In  this  opinion  Hinman,  C.  J.|  and  Dutton,  J.,  concurred. 
Butler,  J.,  dissented. 

The  foregoing  case  involves  questions  nary  mode  in  which  it  is  reasonable  to 
of  great  practical  interest  to  the  profes-  suppose  prudent  men,  interested  in  the 
sion ;  and  especially  to  business  men  question,  would  have  been  likely  to  pur- 
engaged  extensively  in  large  comiher-  sue  it,  would  have  led  the  party  to  the 
cial,  or  banking  transactions,  where  discovery  of  certain  facts,  is  equivalent 
advances  are  necessarily  made  from  day  to  express  notice  of  such  facts.  And 
to  day  under  such  circumstances  that  it  is  that  it  is  not  incumbent  upon  the  party 
not  always  convenient  to  reach  the  interested  in  giving  such  notice,  to  in- 
registry,  before  determining  whether  to  terpose  any  formal  protest  against  the 
make  a  new  acceptance  or  not.  For  other  party  doing  an  act,  which  will 
this  reason  it  seems  extremely  desirable  operate  as  a  fraud  upon  his  rights.  But 
that  the  law  should  be  settled,  as  far  as  on  the  other  hand,  it  is  the  duty  of  all 
■possible,  upon  some  basis  which  shall  parties  to  act  honestly  upon  such  know- 
jeommend  itself  to  the  business  instincts  ledge,  as  they  have,  and  to  be  reasonably 
pf  men,  as  well  as  to  their  sense  of  jus-  watchful  not  to  do  an  act  which  may 
tioe.  It  is  a  subject  which,  first  and  with  reasonable  probability  be  expected 
last,  we  have  had  occasion  to  examine  to  operate  to  the  injury  of  any  other 
very  extensively,  and  in  regard  to  which  party  having  a  vetted  interest  in  the 
it  seems  to  us,  there  are  some  practical  same  property. 

difficulties,  not  entirely  easy  of  satisfao-        In  this   last  declaration    the  Court 

tory  solution.     See  2  Am.  Law  Beg.  1.  have  departed  from  the  rule  laid  down 

1.  In  regard  to  the  first  and  second  in  McDaniels  vs.  Colvin,  16  Vt.  B.  300, 
propositions  contained  in  the  head  notes  where  express  notice  of  a  subsequent 
of  the  present  case,  there  is  now  no  incumbrance  is  required  in  order  to 
question  whatever.  stop  fhrther  advances  upon  a  mortgage 

2.  And  the  fifth  proposition  is  equally  to  secure  ftiture  advances,  and  in  add!- 
unquestionable  also,  wherein  the  Court  tion  to  this,  a  formal  protest  against  the  ' 
adopts  the  geneyal  rule  of  equity  law,  first  mortgagee  continuing  to  increase  the 
that  notice  of  facts,  sufficient  to  put  the  indebtedness  under  his  mortgage.  That 
party  on  inquiry,  and  which  if  such  in-  is  a  rule  which  exists  nowhere  except  in 
quiry  had    been  pursued,  in  the  ordi-  Vermont,  and  will,  doubtless,  be  over- 
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ruled  there  when  the  Court  find  a  con-  2  Eq.  Caaea  Ab.  598,  pL  16,  S.  C  7 
Tenient  case  in  which  to  change  the  Viner's  Ab.  626,  held  that  if  the  first 
rule.  The  seventh  proposition  in  the  mortgagee  has  acquired  the  rigfa  to 
principal  case,  is  equallj  unquestion-  make  fiiture  advances,  it  could  not  be  de- 
able.  feated  by  any  subsequent  incumbrance 
8.  The  third  and  fourth  propositions  unless  the  party  had,  bon&  fide,  made 
seem  to  come  more  into  the  region  of  advances  in  ignorance  of  the  prior  mort- 
debate.  One  very  important  inquiry  na-  gage,  a  case  which  could  never  oocur 
turally  arising  in  all  these  oases  is,  in  under  the  registry  system,  where  the 
regard  to  the  effect  of  the  registry  of  a,  first  mortgage  had  been  placed  upon  the 
subsequent  mortgage.  We  have  never  registry.  But  this  case  is  now  over- 
been  able  to  comprehend  the  hardship  ruled  in  England,  Hopkinson  m.  Roll,  7 
of  requiring  the  prior  mortgagee,  to  se-  Jur.  N.  S.  1212,  May,  1861.  And  as  it  y^ 
-Vsnre  fat.ure  advances,  to  take  notice  of  9ever  had  any  proper  application  in  this 
the  state  of  the  registry,  at  the  time  he  country  under  our  registry  system,  it 
actually  makes  his  advance.  The  ques-  has  seemed  probable  to  us,  that  the 
tion  has  been  so  ruled  in  two  of  the  States:  Cqurts,  after  coming  to  the  conclusion 
Spader  vs.  Lawler,  17  Ohio  R.  871 ;  Ter  that  the  mere  right  to  make  future  ad- 
Hoven  vt.  Kerns,  2  Barr  96 ;  Pannentier  vances  is  liable  to  be  defeated,  by  a  sub- 
-^  9«.  GiUespie,  9  Barr  86.  We  apprehend  sequent  mortgage  to  secure  an  existing 
such  a  rule  will  be  likely  finally  to  prevail  debt,  will  not  feel  the  necessity  of  re- 
in all  the  American  States,  either  by  quiring  any  other  notice  of  the  subse- 
construction  or  legislation.  Its  innate  quent  mortgage  except  the  registry, 
reasonableness  andjustice,  and  great  con-  For  if  the  first  mortgage  is  treated  as 
▼enience,  recommend  it  so  much  to  favor  merely  inchoate,  and  as  creating  no 
that  we  believe  the  Courts  will  finally  equity  until  the  actual  advance  under 
feelcompelled  to  adoptit,  and,  iftheydo  it,  or  the  assuming  of  some  responsi- 
not,  that  the  legislatures  will  interfere,  bility  under  it,  it  is  a  virtual  shadow  or 
But,  at  present,  the  Courts  in  most  of  form  until  after  the  advance  is  made, 
the  States  adopt  the  EngUsh  rule,  where  And  if  it  is  treated  as  a  valid  incum- 
no  general  registry  exists,  and  require  brance  as  to  all  advances  made  before 
notice  to  the  first  mortgagee,  or  what  in  the  registry  of  a  subsequent  mortgage, 
equity  is  equivalent,  knowledge  of  such  it  is  giving  it  all  the  force  and  effect, 
&ct8  as  would  put  a  prudent  man  upon  in-  which  It  seems  to  us  reasonably  to  re- 
quiry  in  matters  essentially  affecting  his  quire.  But  the  weight  of  authority  is, 
interest.  This  is  a  very  just  and  reason-  at  present,  in  the  opposite  direction, 
able  rule,  where  there  is  no  registry.  4.  If  we  correctly  understand  the  ex- 
it is  reasonable,  too,  where  a  party  tent  of  the  fourth  proposition,  and  it  is 
has  once  acquired  a  vested  interest  in  a  intended  to  place  two  mortgagers  of  dif-  . 
seatrity^  which  is  registered,  not  to  re-  ferent  dates,  both  to  secure  Aiture  ad- 
qnire  him  to  watch  the  registry.  Ac-  vances,  precisely  upon  an  equality,  and 
oordingly  the  cases  all  hold,  that  if  the  to  require  each  to  make  inquiry  of  the 
first  mortgagee  has  become  bound  to  other  before  making  further  advances, 
make  the  advances  bis  security  is  per-  it  sqems  to  us  that  the  Court  have,  per- 
fect, and  not  liable  to  defeat  or  qualifi*  haps,  carried  their  own  rule  beyond 
cation  by  subsequent  incumbrances,  its  just  limits.  The  knowledge  of  the 
And  the  case  of  Gordon  vs.  Grahami  existence    of  mortgages    subsequently 
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mtdb  by  the  mortgagor,  if  tliose  aoTt-  under  It,  or  else  know*  of  some  ftet 

gages  were  npon  the  registry,  ought  not  which  obliges  him,  m  a  prudent  man, 

to  affect  the  prior  mortgagee,  as  it  seems  to  make  inquiries  which  would  discover 

\  to  us,  beyond  the  knowledge  of  the  con-  the  fact.      And  it  seems  to  us,  that 

i  tents  of  the  deed.     He  may  fairly  be  mere  knowledge  of  such  a  deed  will  not 

I  presumed  to  have  gone  to  the  registry  oblige  the  prior  incumbrancer  to  keep 

f  and  learned  the  contenta  of  the  deeds,  up  an  inquiry  from  time  to  time  of  his 

The  one  which  was  giren  as  security  for  junior  incumbrance  in  regard  to  the 

an  actual  liability  assumed  before  the  state  of  his  accounts  with  their  common 

execution  of  the  deed  will,  of  course,  mortgagor.  It  seems  to  us  this  is  placing 

Uttd  the  first  mortgagee  not  to  make  the  two  mortgages  precisely  upon  an 

any  ftirther  adyances  under  his  deed,  equality  and  ignoring  all  priority  of 

except  as  relying  upon  a  lien  subse-  right  in  the  priority  of  lien.    We  think 

quent  to  that  created  by  the  later  mort-  the  burden  of  watching  the  state  of  the 

gage  to  seoura  an  existing  obligation.  dealings  may  fairly  be  thrawn  upon  the 

But  as  to  the  mortgage  giren  merely  junior  incumbrancer.     In  this>  req>eot 

to  secure  future    advances,  it   rather  we  should  incline  to  the  view  of  Judge 

ieems  to  us  he  is  not  bound  to  regard  BtTTLin,  who  dissented  from  the  opinion 

that  as  a  present  subsisting  incumbranoe  of  the  Ooort  I.  F.  B. 

vatil  he  ia  either  notified  of  advances 
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M'COBMICK  V9.  busoh. 

1.  A  State  Legislature  may  constitutionally  pass  an  act  which  provides  that  if  it 
shall  be  shown  to  the  satisfaction  of  the  Court  that  a  defendant  is  in  the  adtsil 
Mltftry  service  of  the  United  t9tat«s,  any  action  against  him  in  the  Courts  of 
sneh  State,  shall  stand  Continued  during  the  period  of  his  actual  service. 

t.  49ach  aa  sot  does  not  confiict  with  the  provision  of  a  State  Constitution  re- 
quiring **  all  laws  of  a  general  nature  to  have  an  uniform  operation.'' 

1  Kor  does  it  infringe  section  10,  article  1,  of  the  Federal  Constitution^  whM 
)»f^hibits  any  State  from  passing  laws  to  impair  the  obligation  of  oontraeta. 

4.  ¥he  prohibitory  clause  of  the  Federal  Constitutien  discussed,  imd  some  of  the 
iMding  cases  reviewed  and  commented  iqion  by  Wbiaht,  J. 

tliid  aetioti  Was  commenced  in  October,  1862.  Defendant,  by  hiB 
Iftlorney,  made  the  proper  showing  that  he  was  in  the  actual  mili- 
tary Bervice  of  the  United  States,  and  moved  for  a  continnanoe. 
-PliintiiT  resisted  the  motion,  npon  the  ground  that  the  statote 
«Bdiori!iing  snch  continuances  was  unconstitutional,  and  also  because 
M  plea  Or  nittwer  had  been  filed.     He  also  moved  for  judgment  fU^ 
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want  of  plea.     This  motion  was  overraled  and  the  continnance 
granted.     Plaintiff  appeals. 

S,  JS.  BrowTiy  for  appellant. 

H.  B.  ^  E,  Clatissenj  for  appellee. 

Wright,  J. — We  are  satisfied  that  it  was  not  necessary  for  the 
defendnat  to  answer  before  obtaining  the  continuance.  The  statute 
is :  '*  That  in  all  actions  now  pending  or  hereafter  brought  in  any  of 
the  Courts  of  this  State,  *  '^  '^  it  shall  be  a  sufiiclent  cause  for  a 
continuance,  on  motion  of  the  defendant,  his  agent  or  attorney,  if 
it  shall  be  shown  to  the  satisfaction  of  the  Court  *  *  *  that  the  de- 
fendant is  in  the  actual  military  service  of  the  United  States,  or  of 
this  State,  and  upon  such  showing  being  made,  said  action  shall 
stand  continued  during  the  actual  seryice  of  said  defendant  in  the 
military  service."  Laws  1862,  ch.  109,  sec.  1.  The  theory  of 
the  statute  is,  that  such  defendaifts  are  necessarily  absent,  engaged 
in  the  service  of  the  country,  that  while  thus  situated  they  should 
not  be  called  upon  to  defend  suits  and  actions  brought  against  them 
at  home,  and  to  compel  them  to  plead  or  answer  before  asking  a 
continuance,  would  frequently  defeat  the  very  object  and  purpose 
of  the  statute.  We  need  do  no  more  than  suggest  that  the  advice 
and  assistance  of  the  party  are  frequently  absolutely  necessary  to 
the  proper  preparation  of  the  pleadings,  and  the  law  provides  for 
such  continuances  as  much  on  account  of  such  known  necessity,  as 
to  give  him  an  opportunity  of  being  present  at  the  final  trial.  To 
say  that  until  he  pleads  it  is  not  known  that  he  has  a  defence,  and 
that  unless  he  has  some  defence,  there  is  no  necessity  for  a  con* 
tinuance,  substantially  begs  the  whole  question.  It  is  because, 
among  other  things,  he  is  not  in  a  position  to  present  this  pleading, 
that  the  law  secures  him  the  continuance.  To  hold  that  he  shall 
not  have  the  benefit  of  a  law  because  he  fails  to  do  that  which  the 
law  itself  presumes  him  incapable  of  doing,  would  make  the  statute 
inconsistent,  and  defeat  the  very  object  proposed  by  the  legislature. 

Is  the  statute  unconstitutional,  and  if  so,  upon  what  grounds  ? 
To  the  suggestion  that  it  conflicts  with  Sec.  6|  Art  1,   of  our 
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State  Gonstitiition,  which  provides  that  '^  All  laws  of  a  general 
nature  shall  have  a  uniform  operation/'  we  give  but  little  weight. 
The  provision  was  not  intended  to  cover  or  reach  any  such  case. 
In  the  first  place,  it  may  be  doubted  whether  it  is  a  law  of  a 
**  general  nature  "  within  the  meaning  of  the  Constitution.  This 
conceded,  however,  why  is  not  its  operation  uniform  ?  It  gives  the 
same  rule  to  all  persons  placed  in  the  same  circumstances.  It  does 
not  prescribe  one  rule  for  one  citizen  or  soldier,  and  another  for 
his  neighbor,  if  they  are  in  the  same  situation.  We  have  a  statute 
regulating  continuances  on  account  of  the  absence  of  witnesses, 
which  gives  a  uniform  rule  to  all  litigants.  And  yet  one  may  be 
entitled  to  a  continuance  and  another  not.  This  results  not  because 
a  different  rule  is  prescribed  for  each,  but  because  one  brings  him- 
self within  its  terms,  and  the  other  does  not.  So  all  persons  in 
the  actual  military  service  of  the  United  States,  or  of  this  State, 
can  claim  the  benefit  of  the  statute,  and  any  one  can  have  the  same 
benefit  if  in  the  service.  Those  that  are  not,  are  not  entitled  to 
the  same  advantage,  so  to  speak,  because  in  the  discretion  and  wis- 
dom of  the  legislature  it  was  deemed  inexpedient.  And  yet  this 
advantage  may  be  and  is  extended  to  all  upon  the  same  terms : 
See  Dalby  vs.  Wolffs  14  Iowa  228,  and  cases  there  cited. 

But  does  this  law  impair  the  obligation  of  contracts,  and  is  it 
therefore  in  conflict  with  Sec.  10,  Art.  1,  of  the  Constitution  of  the 
United  States  ? 

The  inquiry  here  presented  has  been  most  elaborately  discussed 
by  the  ablest  legal  minds  of  the  nation,  and  is  yet  invested  with 
very  great  difficulty.  This  difficulty  results  not  so  much  from  any 
ambiguity  in  the  language  used,  as  from  a  seeming  effort  to  make 
it  mean  more  or  less  than  was  intended. 

The  language  under  consideration  is :  ^'  No  State  shall  pass  any 
law  impairing  the  ohligatian  of  contracts.'' 

The  pivotal  words,  as  applied  to  the  present  case,  are,  "  impair- 
ing," and  ^*  obligation  ;"  the  latter  being  the  most  important.  In 
discussing  this  question  we  find  the  following  among  other  defini- 
tions: Justice  Washington  in  Ogden  vs.  Saunders^  12  Wheat. 
318 :  **  The  obligation  of  a  contract  is  the  law  which  binds  tbe 
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parties  to  perform  their  agreement."  Justice  Thompson  :  ^^  It  is 
the  law  which  creates  the  obligation,  and  wbenever,  therefore,  the 
hx  hex  provides  for  the  dissolution  of  the  contract  in  any  prescribed 
mode,  the  parties  are  presumed  to  hare  acted  subject  to  such  con- 
tingency." Justice  Trimblb:  *' It  may  be  fairly  concluded  that 
the  obligation  of  the  contract  consists  in  the  power  and  efficacy  of 
the  law^  which  applies  to  and  enforces  performance  of  a  contract, 
^  the  payment  of  an  equivalent  for  its  non-performance.  The 
9Uigation  does  not  inhere  and  subsist  in  the  contract  itself  propria 
vigore^  but  in  the  law  applicable  to  the  contract.  This  is  the  sense, 
I  think,  in  which  the  Constitution  uses  the  term  obligation.''  Chief 
Justice  Marshall  :  ''  Obligation  and  remedy,  then,  are  not  identi- 
cal. They  originate  at,  and  are  derived  from  different  sources.  It 
would  seem  to  follow  that  the  law  might  act  upon  the  remedy  without 
acting  on  the  obligation." 

In  Bron%on  vs.  Ktmie^  1  How.  311,  it  is  said  that :  ^'  Whatever 
belongs  to  the  remedy  may  be  altered  according  to  the  will  of  the 
State,  provided  the  alteration  does  not  impair  the  obligation  of  the 
eontraet.  But  if  that  effect  is  produced,  it  is  immaterial  whether  it 
is  done  by  acting  on  the  remedy,  or  directly  on  the  contract  itself. 
In  either  case  it  is  prohibited  by  the  Constitution.*'  And  in 
Sturgee  vs.  Crowninshield^  4  Wheat.  200,  it  is  said :  ''  The  dis- 
tinction between  the  obligation  of  a  contract,  and  the  remedy  given 
by  the  legislature  to  enforce  that  obligation,  has  been  taken  at  the 
bar  and  exists  in  the  nature  of  things.  Without  impairing  the 
obligation  of  the  contract,  the  remedy  may  certainly  be  modified  as 
tiM  wisdom  of  the  nation  shall  direct." 

Justice  MoLban  in  his  dissenting  opinion  in  Bronson  vs.  Kinzisj 
eupray  says :  *'  The  idea  that  the  remedy  attaches  itself  to  the  con- 
tact so  as  to  constitute  a  part  of  it,  is  too  abstract  for  4)ractical 
operations ;  every  contraot  is  entered  into  with  a  supposed  know- 
'  todge  by  the  parties,  that  the  law-making  power  may  modify  the 
remedy.  And  this  it  may  do,  at  its  discretion,  so  far  as  it  acts  only 
M  the  remedy." 

Then  in  Chantley'e  Leeseee  vs.  Etoing^  8  How*  707^  referring  to 
4te  tMse  of  Bronwn  vs.  KiniM,  it  is  said  to  have  been  there  held, 
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(hat  the  right  and  a  remedy  substantiallj  in  accordance  with  the 
r%ht  were  equally  parts  of  the  contract  secared  by  the  laws  of  the 
State  where  it  was  made,  and  that  a  change  of  the  laws,  imposing 
oonditions  and  restrictions  on  the  mortgagee  in  the  enforcement  of 
hifl  right,  and  which  affected  its  substance,  impaired  the  obligation, 
and  oonld  not  prevail ;  as  an  act  directly  prohibited  could  not  be 
done  indirectly. 

Says  Dbnio,  J.,  in  Miyr%e  vs.  Qouldy  11  N.  T.  286 :  "  The  most 
obvious  method  by  which  a  contract  may  be  impaired  by  legisla- 
tion, would  be  the  alteration  of  some  of  its  terms  or  provisions,  so 
that,  assuming  the  validity  of  the  law,  the  parties  would  be  relieved 
from  something  which  they  had  contracted  to  do,  or  would  be 
obliged  to  do  something  which  the  contract  did  not  originally 
require.  *  *  It  is  admitted  that  a  contract  may  be  virtually  im- 
paired by  a  law  which,  without  acting  directly  upon  its  terms, 
destroys  the  remedy,  or  so  embarrasses  it  that  the  rights  of  the 
creditor  under  the  legal  remedies  existing  when  the  contract  was 
made,  are  substantially  defeated.  With  this  qualification  the  juris- 
diction of  the  States  over  the  legal  proceedings  of  their  Courts  is 
supreme.'*  And  after  citing  and  quoting  from  a  number  of  author- 
ities, he  says  they  ^'  are  exemplifications  of  the  principle  that 
l^al  remedies  are  in  the  fullest  sense  under  the  rightful  control  of 
die  legislatures  of  the  several  States,  notwithstanding  the  provision 
in  the  Federal  Constitution,  securing  the  inviolability  of  contracts ; 
and  that  it  is  no  valid  objection  on  that  subject  that  the  substituted 
remedy  is  less  beneficial  to  the  creditors  than  the  one  which  ob« 
tained  at  the  time  the  debt  was  contracted/' 

And  it  will  be  remembered  that  Chancellor  Kent  said  in  Solmei 
vs.  Lanning^  S  Johns.  Cas.  75,  that  the  provision  in  question  was 
not  Tiolated  '*  so  long  as  contracts  were  submitted,  without  legislative 
interference,  to  the  ordinary  and  regular  course  of  justice,  and  the 
existing  remedies  were  preserved  in  substance  and  with  integrity." 

In  his  Commentaries,   I,  455,  6,  he  refers  to  the  remarks  of 

C.  J.  Marshall  in  Sturges  vs.  Orotoninshieldj  supra^  and  says  they 

were  general  and  latitudinary,  **  that  to  lessen  or  take  away  from 

the  extent  and  efiSciency  of  the  remedy  to  enforce  the  contraet 
Tou  zn.— 7 
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legally  existing  when  the  contract  was  made,  impairs  its  value  and 
obligation."  And  says  Gowen,  J.,  in  BtUler  vs.  Palmer^  1  HilL 
324 :  ^^  Were  the  questions  rea  nova  we  might  feel  great  difficulty 
in  distinguishing  between  the  obligation  of  the  contract,  and  a 
remedy  given  by  the  law  to  enforce  it.  It  is  difficult  under  the 
notion  that  obligation  and  remedy  are  essential  to  each  other,  to 
see  how  the  latter  can  be  impaired  without  producing  the  same 
consequence  to  the  other."  '^An  unfortunate  distinction,"  says 
Sbdgwick,  Stat,  k  Cons.  Law  133,  "  has  been  drawn  by  the  high- 
est Federal  tribunals,  between  the  obligation  of  a  contract  and  its 
remedy.  It  has  been  repeatedly  regretted  that  the  State  Courts 
have  adopted  it,  and  it  is  now  two  late,  perhaps,  to  hope  for  its 
abandonment.  What  relates  to  the  remedy  is  understood  to  be  at 
the  mercy  of  legislation,  but  the  obligation  of  contracts  is  covered 
by  aegis  of  the  Federal  charter." 

We  have  quoted  thus  fully  from  some  of  the  leading  cases  and 
text  books,  to  show  the  sweeping  language  used,  that  after  all  they 
do  not  give  us  a  practical  line  of  demarkation  in  filing  the  powers 
of  State  Legislatures,  and  that  in  effect  the  whole  subject  is  left  open 
to  legislative  discretion,  when  acting  upon  a  matter  solely  affecting  the 
remedy,  subject  to  the  opinion  of  the  Courts  whether  ^^  the  existing 
remedies  were  preserved  in  substance  and  with  integrity,"  or  as  an- 
other case  expresses  it,  whether  the  ^'  remedy  is  destroyed  or  so 
embarrassed  that  the  rights  of  the  creditor  under  the  legal  remedies 
existing  when  the  contract  was  made,  are  substantially  defeated." 
11  N.  Y.  286.  And  they  also  show  (with  due  deference  let  it  be 
said)  ^'  trials  of  logical  skill,"  and  in  some  instances  ^'  visionary 
speculation"  upon  a  subject  which  is  addressed,  as  Mr.  Story 
says  '^  to  the  common  sense  of  the  people"  and  the  Courts,  and 
which  becomes  involved  in  difficulty  in  the  proportion  that  we 
attempt  to  indulge  ^'  in  metaphysical  refinements." 

Regrets  have  been  indulged,  that  a  distinction  should  have  been 
drawn  by  the  Federal  and  other  Courts  between  the  obligation  of 
a  contract  and  the  remedy  given  to  enforce  it.  The  writer  of  this 
opinion  may  be  permitted  to  express  his  regret  that  the  distinc- 
tion has  not  been  more  clearly  kept  up,  and  that  anything  was 
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ever  said  confounding  or  connecting  the  one  with  the  other.  The 
argument  of  Justice  McLean  in  his  dissenting  opinion  in  the  case 
of  Bronson  vs.  Kimiey  1  How.  311,  is  in  my  opinion  unanswer- 
able, and  gives  a  construction  to  the  language  of  the  Constitution 
which  is  plain  and  intelligible,  which  any  mind  sophisticated  or 
unsophisticated  (to  use  the  language  of  Mr.  Dallas)  can  under* 
stand:  Every  mind  and  every  case  to  be  found  recognises  a  clear 
distinction  between  the  obligation  of  a  contract  and  the  remedy. 
And  to  attempt  to  draw  the  dividing  line,  and  say  that  the  legisla* 
ture  may  change  some  parts  of  remedial  statutes  and  not  others — 
or  that  some  such  changes  affect  the  obligation,  and  are  therefore 
invalid,  while  others  do  not,  and  are  therefore  valid,  leads  to  con- 
fusion ;  leaves  courts  and  the  public  in  a  wide  field  of  uncertainty, 
without  a  reliable  chart  or  compass ;  and  necessarily  involves  the 
decisions  of  the  several  states  in  inconsistency,  each  Court  being 
left  to  determine  under  the  general  and  sweeping  language  of  the 
leading  cases,  whether  existing  remedies  have  by  the  new  statute 
been  preserved  in  substance  and  with  integrity.  It  seems  to  me 
that  no  one  can  refer  to  all  the  decisions  made  and  reconcile 
them. 

We  can  all  understand  that  the  obligation  meant  by  the  Con- 
stitution is  legal  and  not  moral — that  it  arises  under  civil  laws — 
that  it  is  the  legally  binding  power  of  the  contract,  which  renders 
the  person  liable  to  coercion  or  punishment  for  its  violation^  But 
is  he  to  be  coerced  or  punished  under  and  by  the  law,  according  to  the 
provisions  of  the  statute  existing  at  the  time  the  obligation  was  entered 
into  and  in  no  other  way  ?  Or  may  the  legislature, — ^not  relieving 
him  from  anything  promised — nor  imposing  more  than  was  origin- 
ally required  by  the  contract — change  the  remedy,  without  impair- 
ing the  obligation  ?  And  if  this  may  be  done,  where  is  the  line  ? 
where  does  legislative  power  cease,  and  when  may  it  be  exercised  ? 
It  is  assumed  that  this  may  be  done,  for  laws  which  do  nothing 
lAore  than  change  the  remedy,  are  not  liable  to  constitutional' 
objectron,  and  although  the  new  remedy  may  be  deemed  less  con- 
venient than  the  old  one,  and  may  in  some  degree  render  the  re-' 
covery  of  debts  more  tardy  and  diflScult,  it  will  not  follow  that  the 
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law  is  micoDstitattonal.  But  then,  in  altering  the  remedy,  the 
obligation  of  the  contract  ranst  not  be  so  impaired  that  the  obliga- 
tion and  the  rights  of  a  party  under  it,  may  in  effect  be  destroyed 
by  denying  a  remedy  altogether ;  or  may  be  seriously  impaired  by 
burdening  the  proceedings  with  new  conditions  and  restrictions,  so 
as  to  make  the  remedy  hardly  worth  preserving.  Taket,  C.  J., 
1  How.  315.  Then,  though  the  new  statute  may  furnish  a  remedy 
less  convenient  than  the  old,  and  render  the  recovery  of  debts 
more  tardy  and  difficult — ^yet,  if  the  remedy  is  not  destroyed  or 
so  burdened  with  new  conditions  and  restrictions  as  to  make  it 
hardly  worth  pursuing,  it  does  not  violate  the  Constitution,  and  will 
be  upheld.  And  yet  what  language  could  leave  the  whole  ques- 
tion in  more  doubt  or  uncertainty  T  It  seems  to  me  it  would  have 
been  vastly  more  satisfactory  to  have  recognised  broadly,  clearly 
and  fully,  a  distinction  between  laws  relating  to  the  contract  itself 
and  those  relating  to  the  remedy,  and  abandoned  the  effort  to 
occupy  any  middle  ground,  or  if  this  distinction  wiiiS  not  deemed 
advisable,  then  adopt  the  principle  of  the  New  Jersey  Constitu- 
tion: <<That  the  legislature  shall  not  deprive  a  party  of  any 
remedy  for  enforcing  a  contract  which  existed  when  the  contract 
was  made."  Either  rule  to  my  mind  would  have  been  much  more 
convenient,  practical,  and  just,  than  that  (if  rule  it  can  be  called) 
adopted,  and  while  I  deem  the  reasoning  of  Justice  McLban, 
above  referred  to,  more  in  accordance  with  the  Constitution,  the 
rule  which  denies  the  right  to  interfere  with  any  part  of  the 
remedy,  is  vastly  preferable  to  any  middle  ground.  It  has  at  least 
the  merit  of  practical  certainty,  and  this  to  me  as  a  judge,  and  I 
think,  to  the  public,  is  worth  more  than  all  effort  to  arrive  at  ab- 
stract theoretical  perfection. 

But  for  a  moment  let  us  refer  to  some  of  the  cases  and  see 
whether  they  bring  us  any  nearer  a  certain,  practical  rule  upon 
this  subject.  As  applied  to  existing  contracts,  it  has  been  held 
that  appraisement  laws  are  invalid :  2  How.  608.  Also,  that  a 
law  giving  twelve  months  to  redeem  after  a  sale  under  a  mortgage 
was  invalid,  as  applied  to  an  instrument  which  contained  a  power  to 
tlw  oreditor  to  sell  and  make  his  debt :  1  Id.  811.    But  the  L^ptlA- 
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tiire  may  pass  a  recording  act  by  wbioh  an  elder  grantee  may  be  post- 
poned to  a  younger,  if  the  prior  deed  is  not  recorded  within  the  limited 
term,  whether  the  deed  is  dated  before  or  after  the  passage  of  the 
act,  thus  rendering  the  prior  deed  fraudulent  and  void  against  a 
subsequent  purchaser :  Jackson  vs.  Lamphire^  8  Pet.  280.  And 
80  it  is  competent  for  the  Legislature  to  abolish  imprisonment  for 
debt,  upon  prior  as  well  as  future  debts.  This  is  well  settled : 
Miuon  vs.  Hailcy  12  Wheat.  878 ;  Qratf  vs.  Monroe^  1  McLean 
528 ;  4  Wheat.  200.  Li  Michigan,  a  statute  taking  away  the 
right  of  a  mortgagee  to  maintain  ejectment  before  foreclosure, 
was  held  unconstitutional  as  to  prior  mortgages:  Mundy  vs. 
Monroe,  1  Mich.  68.  But  in  Maine  (10  Shepley  318)  it  is  held 
that  a  remedy  for  a  party  may  be  changed  or  wholly  taken  away 
by  the  Legislature.  In  Galiforida,  a  law  allowing  a  redemption  of 
property  enacted  after  the  contract  was  made,  was  held  invalid  as 
applied  to  such  contracts :  4  Oal.  128.  And  yet,  in  Alabama,  9 
Ala.  713,  a  statute  giving  two  years  to  redeem  from  sales  on  execu- 
tion under  prior  mortgages,  was  sustained.  So  in  Pennsylvania, 
an  act  prohibiting  a  sale  of  property,  for  less  than  two-thirds  its 
appraised  value,  except  after  the  expiration  of  a  year,  was  held  con- 
stitutional as  to  prior  contracts  (8  W.  k  S.  49).  Acts  for  the  limi- 
tation of  suits  at  law,  especially  when  a  reasonable  time  is  allowed 
for  commencing  actions  on  existing  demands,  are  not  regarded  as 
infringing  upon  the  Constitution,  8  Mass.  429,  and  see  a  very 
strong  case  upon  this  subject  in  9  How.  527  (State  Bank  vs. 
Dalton).  In  New  York  it  has  been  held  that  where  the  law  con- 
ferred an  extraordinary  remedy  upon  particular  creditors,  a  statute 
taking  away  such  remedy,  but  leaving  the  ordinary  means  for  the 
collection  of  the  debt  in  full  force,  is  not,  though  operating  upon 
existing  contracts,  within  the  constitutional  provision  :  Stocking  vs. 
Runty  3  Denio  274.  And  a  law  exempting  certain  property  from 
execution,  has  been  held  to  apply  to  prior  debts :  Morse  vs.  Gould, 
11  N.  Y.  281.  In  this  State  it  has  been  held  that  laws  granting 
exemptions  from  execution,  affect  the  remedy,  and  that  the  exemp- 
tion of  a  homestead  is  as  much  a  part  of  the  remedy  as  the  ex- 
emption  of  a  horse  or  other  article  of  property :  BeJfenstein  ^ 
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G^ore  vs.  Ccae^  3  Iowa  287.  It  is  manifest,  however,  that  Mr. 
Sedgwick  in  his  work  on  Statutory  and  Gonstitntional  Law,  does 
not  regard  cases  of  the  latter  character  as  in  harmony  with  the 
decisions  of  the  Supreme  Court  of  the  United  States,  esteeming 
what  is  said  on  the  subject  in  Bromon  vs.  Kinziej  as  mere  obiter^ 
(and  see  Forsyth  vs.  Mauhey^  R.  M.  Charlton  324) :  p.  658,  652. 
But  the  case  of  Evans  vs.  Montgomery^  4  W.  &  S.  218,  goes  quite 
as  far  in  holding  that  a  statute  was  valid  which  so  modified  the 
mechanics'  lien  law,  as  to  give  the  purchaser  no  greater  estate 
than  was  held  by  the  person  in  possession,  while,  by  the  former 
law,  it  extended  to  the  fee  simple :  And  see  Oonkey  vs.  Mart,  4 
Kern.  22.  We  have  found  no  case  which  holds  that  laws  giving 
the  right  to  a  stay  of  execution  upon  certain  terms,  would  be 
invalid  as  applied  to  prior  contracts,  unless  it  be  certain  ones  in 
Kentucky,  which  seem  to  be  based  upon  the  peculiar  provisions 
of  the  statute :  Blair  vs.  WUliamSj  4  Litt.  84 ;  Fool  vs.  Toung, 
7  Mon.  587,  and  other  cases  there  cited. 

Mr.  Sedgwick  says  that  it  is  within  the  power  of  the  legisla- 
ture to  regulate  the  remedy  and  modes  of  proceeding  in  relation 
to  past  as  well  as  future  proceedings,  and  hence,  subject  to  the 
general  rules  heretofore  discussed,  it  is,  undoubtedly,  competent 
to  prescribe  new  rules  of  evidence  and  judicial  procedure  (p.  659)  ; 
and  to  the  same  effect,  see  all  the  leading  cases.  The  case  of 
Solloway  YS,  Sherman^  12  Iowa  282,  sustains  the  Act  of  April  7, 
1860,  regulating  the  foreclosure  of  mortgages,  and  which  enlarged 
the  time  given  to  a  defendant  to  answer  under  the  previous  law. 
The  former  law  entitled  the  plaintiff  to  a  judgment  at  the  term 
next  after  service,  while  this  extended  the  time  for  answering  after 
service  for  nine  months.  And,  upon  the  question  here  involved, 
see  Hosier  YQ.  Hale,  10  Id.  490;  also.  Van  Benssalaer  vs.  Snyder^ 
13  N.  Y.  299. 

The  length  of  this  opinion  forbids  that  we  should  examine, 
critically,  these  several  cases  and  their  bearing  upon  the  proposi- 
tion now  under  discussion.  But  with  what  consistency  it  can  be 
maintained  that  a  law  abolishing  imprisonment  for  debt,  or  one  ex- 
empting, it  may  be,  a  thousand  or  ten  thousand   dollars  of  the 
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debtor's  property,  is  ralid ;  and  that  one  providing  that  his  property 
shall  not  be  sold  except  nnder  an  appraisement,  is  inralid,  we  con- 
fess our  inability  to  understand.  If  the  one  relates  purely  to  the 
remedy  the  other  does.  If  one  does  not,  neither  does  the  other, 
except  upon  a  theory  which  has  its  foundation  in  « visionary 
speculations"  or  «<  metaphysical  refinements" — speculation  and 
refinements  not  warranted  by  the  plain  language  of  the  Constitu- 
tion. The  object  upon  which  the  remedy  is  to  attach,  is  substan- 
tially the  same  in  both  cases.  In  each  case  the  right  to  the  remedy 
b  complete — the  remedy  itself,  viz. :  actianj  judgment^  and  execu-- 
tionj  is  alike  unimpaired — ^but  in  the  one  case  the  object  is  entirely 
taken  away,  while  in  the  other  it  is  left,  but  has  to  be  dealt  with 
or  disposed  of  in  a  manner  different  from  that  prescribed  in  the 
prior  law. 

But  we  cannot  further  follow  the  argument.  It  only  remains  to 
apply  what  has  been  said  to  the  case  before  us,  and  settle  the 
rights  of  these  parties.  The  Legislature  has  said  that  a  person  in 
the  military  service  of  the  United  States,  or  this  State^  shall  be 
entitled  to  a  continuance  in  all  actions  then  pending  or  afterwards 
to  be  brought.  It  certainly  relates  to  the  remedy ;  and  the  ques* 
tion  is,  does  it  take  away  all  remedy  upon  this  and  similar  con- 
tracts, or  impose  upon  it  such  new  burdens  and  restrictions  as 
materially  to  impair  its  value  and  benefit.  For  if  it  does  not, 
then,  according  even  to  the  majority  of  those  cases  which  have 
gone  the  furthest  in  connecting  the  remedy  with  the  contract  or 
its  obligation,  the  act  will  be  upheld. 

In  legislation  of  this  character,  very  much  must  necessarily  be 
left  to  the  wisdom  and  discretion  of  the  law-making  power.  And 
while  our  power  to  hold  an  act  of  the  Legislature  unconstitutional 
and  void,  is  unhesitatingly  admitted,  and  should  always,  in  a 
proper  case,  be  fearlessly  exercised,  yet  it  is  of  the  most  delicate 
and  responsible  nature,  and  should  not  be  resorted  to  unless  the 
ease  be  clear,  decisive,  and  unavoidable :  Santo  vs.  The  StatCj  2 
Iowa  208,  and  the  cases  there  cited.  That  such  a  case  is  before 
08  we  cannot  believe. 

The  Act  of  1861,  Ch.  7,  which  this  amends,  granted  these 
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oontinaances  to  those  in  the  military  service,  if  it  appeared  that 
their  presence  was  in  any  degree  necessary  for  a  fall  and  fair  de* 
fence  of  the  suit.  And  it  was  said  in  Lucas  vs.  Oaaadff  et  aLy  12 
Iowa  567,  that  we  were  disposed  to  give  that  act  a  liberal  con* 
struction  in  view  of  its  design  and  purpose.  If  such  continuances 
could  properly  be  provided  for  and  granted,  if  it  appeared  that 
the  presence  of  the  suitor  was  in  any  degree  necessary  for  a  full 
and  fair  defence,  why  may  not  the  Legislature,  in  the  exercise  of  a 
wise  discretion,  determine  that  the  presence  of  all  persons  thus 
situated,  is  necessary,  and,  if  they  ask  it,  they  shall  be  entitled  to 
a  continuance  of  their  suits  ? 

But  does  this  legislation  do  more  than  relate  to  the  proceedings 
of  Court  ?  Suppose,  in  consequence  of  the  public  danger,  and 
the  great  and  absorbing  interest  felt  in  the  national  welfare,  the 
Legislature  had  postponed  the  terms  of  all  courts  for  one  or  two 
years,  or  even  more  7  would  any  judicial  tribunal  have  been  justi- 
fied in  holding  a  term,  in  the  mean  time,  and  passing  upon  the 
rights  of  parties  ?  If  so,  when,  where,  and  by  what  authority  ? 
Or  suppose  it  had  been  provided  that  in  all  actions  upon  promis- 
sory  notes  against  these  volunteers,  their  signature  should  be 
established  by  at  least  two  competent  witnesses,  whereas,  in  ordi« 
nary  cases,  no  proof  of  sig^ature  whatever  was  necessary,  unless 
the  same  was  denied  under  oath?  Aside  from  a  possible  objec- 
tion that  such  a  law  did  not  have  a  uniform  operation,  and  was, 
therefore,  invalid,  no  possible  argument  could  have  been  made 
against  it  for  the  right  to  prescribe  new  rules  of  evidence,  so  that 
the  validity  of  the  proof  on  which  the  claim  is  founded,  is  not  de- 
stroyed, is  not  denied  in  any  of  the  authorities. 

But  this  act  only  gives  a  new  rule  of  judicial  procedure,  in  that 
it  extends  the  time  for  pleading.  The  obligation  of  the  contract 
itself  remains  in  all  its  integrity.  The  party  is  delayed  in  the 
enforcement  of  his  right,  but  all  remedy  is  not  tak^n  away.  How 
far  the  value  or  benefit  of  the  remedy  may  be  impaired  (and 
especially  materially)  by  what  are  termed  the  new  burdens  or  re- 
strictions imposed  by  the  act,  we  cannot  know  in  this  or  any  other 
particular  case.    Nor  is  this  the  true  inquiry.     At  most,  the 
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proper  inquiry  is  whether,  as  a  rule,  this  law  as  applied  to  all 
cases  coming  within  its  terms,  so  far  affects  the  value  and  benefit 
of  the  remedy  to  which  parties  were  previously  entitled  as  to  im- 
pair the  obligation  of  their  contracts.  And  satisfied  that  the 
Legislature  has  not  so  far  exceeded  its  power  in  this  respect  as  to 
justify  our  interference,  we  shall  sustain  the  law  and  affirm  the 
judgment  of  the  Court  below. 

1.  The  greftt  practioal  importance  of  other  class  of  cases  which  as  broadly 

the  qneetions  so  ably  discussed  in  the  maintain  that  the  *'  remedy  for  a  iMurty 

foregoing  opinion  hare  induced  us,  not-  may  be  changed,  or  wholly  taken  away 

withstanding  its  length,  to   publish  it  by  the  Legislature  without  contravening 

entire.    We  are  indebted  for  it  to  the  the  Constitution  of  the  United  States.*' 

eourtesy  of   Bilr.    Withrow,   the   Iowa  As  examples  see  Read  vi.  Frankford 

Bute  Reporter.  It  may  not  be  improper  Bank,  10  Shepl.  818;  6  Id.  109 ;  Woods 

to  remark  that  Mr.  Justice  Wrioet,  by  vs.  Buie,  6  How.  (Miss.)  286  ;  Eyans  V9. 

whom   it  was  deliyered,  is   deserredly  Montgomery,  4  W.  &  B.  (Penna.)  218; 

esteemed  as  one  of  the  most  acute  and  iTerson  vs.  Shorter,  9  Ala.  718 ;  Catlin 

enlightened  jurists  in  the  Northwest.  vs.   Munger,  1  Texas  698 ;  Fisher  vs. 

No  lawyer  who  has  had  occasion  criti-  Lackey,  6  Blackf  878. 

eally  to   osamine  the  numerous  judg-  The   "middle  ground"   (the  sound- 

menta  and  multiplied  discussions  in  the  ness  of  which  is,  ca-guendo^  called   in 

Federal  and  State  Courts  upon  the  pro-  question,  rather  than  denied  in  the  case 

liibitory  clause  against  Impairing  the  under  consideration)  is  that  the  remedy 

obligation  of  contracts,  but  will  agree  may  be    modified    but  not  destroyed; 

that  many  of  the  decisions  are  wholly  changed,  but  not  in  such  a  manner  as 

irreconcilable.            |  so  to  embarrass  and  clog  the  creditor,  as 

One  class  of  cases  asserts  the  broad  substantially  to  impair  or  defeat  his 

proposition  that  the  obligation  of  a  con-  rights.    This  view,   whaterer  may  be 

tract,  legally  considered,  consists  in  the  said  against  it  (and  it  is  certainly  open 

remedy  which  the  law  giyes  to  enforce  to  the   objections  which    Mr.    Justice 

it,  and  as  a  necessary  consequence  the  Wrioht  urges),  is  clearly  supported  by 

remedy  cannot  be  impaired  without,  at  the  present  weight  of  authority,  both  Fed- 

the  same  time  and  to  the  same  extent,  eral  and  State.     See  Sturges  vs.  Crown- 

Impuring  the  obligation.     As  examples  inshield,  4  Wheat.  200 ;  Mason  vs.  Haile, 

see  BUir  vs.  Williams,  4  Litt.  (Ky.)  84;  12  Id.  878;   Morse  vs.  Goold,  1  Kern. 

Id.  47;  McKinney  vs.  Carroll,  6  Men.  281  (opinion by  Dehio,  J.);  Conkey  vs. 

98.  Hart,  4  Id.  22  ;  Chadwick  vs.  Moore,  8 

This  yiew  is  not  the  general  one,  and  Watts  and  Serg.  49.    In  the  last  ease 

would  haye  the  practical  effect  of  im-  Chief  Justice  Gibson,  with  the  breyity 

pairing  the  right  of  the  Legislature  to  and  force  which  characterize  eyerything 

make   salutary  and  necessary  changes  that  came  from  that  great  judge,  showed 

in  legislation  and  in  the  public  policy  that  this  was  the  only  ground  under 

of  the  Stat«.  such  a  system  of  goyemment  as  ours, 

The  opposite  extreme  is  found  in  an-  at  aU  consistent  with  progress  and  im- 
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proTement  in  legislation.  In  Indium  ground*'  is  the  correct  one,  while  the 
(Hunt  vs,  Oregg,  8  Blackf.  101),  Iowa,  constitutionality  of  the  statute  is  more 
(Schaffer  vs.  Bolander,  4  G.  Greene,  201 ;  doubtful  and  question  more  delicate, 
Id.  898  ;  Bosier  vs.  Haile,  A.  D.  I860,  still  it  seems  to  us  not  difficult  to  bus* 
10  Iowa  470),  and  in  the  Western  States  tain  the  law.  The  military  exigencies 
generally,  Bronson  vs.  Kiniie  has  been  of  the  country  are  imperatiye.  The 
followed,  though  its  correctness  has  Legislature  must  be  permitted  to  exer- 
sometimes  been  doubted.  We  do  not  cise  some  discretion,  to  hate  some  re- 
understand  the  case  under  reyiew  to  be  gard  to  the  general  condition  of  the 
placed  upon  the  ground  that  no  possible  country.  The  act  does  not  depriye  the 
interference  with  the  remedy  would  in-  creditor  of  his  right  to  sue.  The  pro- 
fringe  the  Constitutional  proTision,  but  visional  remedies  by  attachment,  &c., 
the  suggestion  is  made  and  enforced  remain  in  force.  The  time  of  pleading 
that  this  would  be  the  sounder,  plainer  and  trial  are  postponed  only,  and  for 
and  better  rule,  if  the  question  is  to  be  but  a  limited  time.  The  period  of  en* 
considered  as  remaining  open.  listment  does  not  exceed  three  years. 

And  we  must  be  permitted  to  observe,  The  law  applies  to  those  only  who  are 
in  view  of  the  uncertainty  and  doubt  in  in  the  actual  military  service,  and  only 
which  the  cases  are  involved,  that  there  while  they  remain  in  it.  If  the  defend- 
is  great  force  in  the  suggestion.  It  seems  ant  had  been  drafted  it  would  indeed  be 
almost  impossible  to  use  plainer  Ian-  hard  to  require  him  to  prepare  for  and 
gnage  than  that  in  which  the  constitu-  go  to  trial  in  his  absence,  the  more  es- 
tional  inhibition  is  expressed.  And  when  pecially  in  Iowa  as  parties  are  entitled 
we  turn  from  this  and  behold  the  deep  to  be  examined  as  witnesses  in  their 
obscurity  with  which  it  has  been  dark-  own  behalf  and  at  their  own  instance, 
ened  by  the  refinements  and  speculation  and  without  regard  to  the  presence  or 
of  Judges,  we  are  tempted  to  exclaim :  absence  of  their  adversary.  And  in  de- 
Orsat  is  the  mysUry  of  judicial  itUerpreta^  termining  the  legal  question,  it  can 
iion  !  But  it  is  not  our  intention  to  en-  make  no  difference  whether  the  defend- 
ter  upon  the  general  subject,  having  ant  voluntarily  enlisted  or  was  oon- 
already  given  it  all  our  available  space,  scripted.  Woods  vs,  Buie,  6  How.  (Miss.) 
We  dismiss  it  with  the  remark  that  a  286;  Holloway  vs.  Sherman,  12  Iowa 
vigorous,  logical,  legal  thinker  could  288,  in  principle  very  strongly  support 
render  the  profession  no  better  service  the  above  decision, 
than  to  clear  away  the  conftision  which  In  Pennsylvania  a  very  similar  law 
has,  quite  unnecessarily,  as  we  think,  to  that  of  Iowa  has  recently  been  de- 
been  suffered  to  gather  around  the  plain  clared  constitutionaL  By  an  act  of 
provision  of  the  Constitution.  1822  officers  and  privates  of  the  organ- 

II.  The  above  decision  has  also  a  ixed  militia  were  exempted  from  execu- 

practical  value  in  view  of  the  fact  that  tion  and  other  civil  process  while  called 

other  States  besides  Iowa  have  passed  into  actual  service  under  a  requisition 

laws  of  a  similar  character.  of  the  President,  or  orders  of  the  Gov- 

Whether  the  decision  is  correct  de-  emor, 

pends  of  course  upon  the  true  meaning  In   1861,  a  supplementary  act  was 

of  the  Constitution.    If  the  Courts  have  passed  in  the  following  words :  "  No 

full  power  over  the  remedy,  the  validity  civil  process  shall  issue  or  be  enforced 

of  the  act  is  clear.    But  if  "  the  middle  against  any  person  mustered  into  the 
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iemce  of  this  StoU  or  of  the  United  In  Coxe  w.  Mftrtin,'(8  Wright,  not  yet 

8ute8,  dming  the  term  for  whioh  he  pnbliahed,)  the  same  Court  decided  that 

ehaU  be  engaged  in  such  sernce,"  &o.,  a  eoire  fkoias  upon  a   mortgage  was 

and  saspending  the  running  of  the  SUt-  within  the  prohibition  of  the  act. 

utes  of  Limitation  in  snoh  oases.    The  Where,  however,  the  parties  to  a  oon- 

Supreme  Court  of  that  Sute,  in  Breiten-  tract  expressly  include  in  it  the  legal 

bach  99,  Bosh  (8  Wright,  not  yet  pub-  remedy  by  which  it  is  to  be  enforced, 

Mshed,)   affirmed    the  constitutionality  the  Legislature  cannot  pass  any  Uiw  to 

of  the  latt«r  act,  JusUce  Woodwabd,  change  the  remedial   process   agreed 

in  delivering  the  opinion  of  the  Court,  upon.    The  defendant  having  expressly 

taking  the  ground  that  the  exempUon  waived  aU  stay  of  execution,  an  act 

was  an  interference  with  the  remedy  giTingastay  in  all  such  oases  was  held 

only,  whioh  could  not  extend   beyond  nnoonsUtuttonal  as  to   such  contract 

three  yean,  that  being  the  term  of  en-  Billmeyer  w.  Bvans,  4  Wright  (Penna.) 

listment  of  the  appellant  in  the  case,  g24. 

and  saying  that  the  Court  "  cannot  pro-  J.  p.  D, 
aounoe  it  unreaaoxiable." 


Supreme  Court  of  Penneylvania. 

SMITH  BT  AL.  V$.  LATHBOP  BT  AL.   • 

Bxoept  in  matters  ruled  by  the  clause  of  the  Federal  Constitution  declaring  that 
**  ftill  futh  and  credit"  shall  be  given  in  each  State  to  Judicial  proceedings  in 
every  other  State,  the  Courts  of  the  several  States  are  foreign  Courts  as  to  each 
other. 

Therefore  the  plea  of  lit  pendent  in  another  State  is  no  defence  to  a  suit  at  the 
same  time  and  for  the  same  cause  of  action  in  Pennsylvania. 

Opinion  of  the  Conrt  by 

Rbad,  J. — The  question  in  this  case  arises  npon  an  affidavit  of 
defence,  alleging  the  pendency  of  a  prior  action  by  the  same 
plaintiff  against  the  same  defendants  for  the  same  canse  of  action 
in  the  city  of  New  York,  in  the  State  of  New  York,  and  which  is 
still  undetermined.  It  is  proper  that  such  a  question  should  be 
definitively  settled. 

In  England  it  may  be  pleaded  that  there  is  another  action  depend- 
ing for  the  same  trespass,  or  other  cause  of  action  in  the  same  or 
any  other  Superior  Court  at  Westminster.  But  it  was  decided  by 
the  Privy  Council  in  1792,  in  BayUy  vs.  Edwarde^  8  Swanston 
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708,  by  Lord  Camdbn,  and  the  Master  of  the  Rolls,  Sir  Richard 
Pepper  Arden,  afterwards  Lord  Alvanley,  that  a  suit  pending 
in  England  is  not  a  good  plea  to  the  jorisdiotion  to  a  subsequent 
suit  in  Jamaica  for  the  same  cause  of  action.  Lord  Camden  said : 
^^  The  plaintiffs  in  England  attempt  to  set  up  the  suit  here  in  bar 
of  the  jurisdiction  of  Jamaica,  hut  the  causes  for  allowing  the  plea 
of  double  suits,  are  all  where  the  suits  are  in  Courts  here,  while  this 
is  of  a  second  suit  in  a  Court  which  is  a  foreign  Court,  inasmuch  as 
this  country  has  no  process  to  enforce  its  decrees  in  the  Islands." 
^*  As  to  the  inconrenience,  considering  the  difficulties  of  administer- 
ing justice  between  parties  occasionally  living  under  the  separate 
jurisdictions,  I  think  the  parties  ought  to  be  amenable  to  any 
Court  possible,  where  they  are  travelling  from  country  to  country^ 
and  we  must  then  endeavor  to  correct  the  mischief  of  these  double 
suits,  as  much  as  we  can,  by  allowing  in  each  country  the  benefit 
of  all  the  other  proceedings  in  the  other  part  of  the  King's 
dominions." 

In  Cox  vs.  Mitchell^  7  Com.  Bench  N.  S.  55,  it  was  held  that 
proceedings  pending  between  the  same  parties  for  the  same  cause 
of  action  in  one  of  the  Superior  Courts  of  the  United  States,  was 
no  ground  for  staying  proceedings  in  an  action  in  England. 
Erlb,  C.  J.,  said :  ^*  No  authority  has  been  cited  to  support  it, 
although  there  may  be  some  hardship  in  having  proceedings  pend- 
ing in  two  countries  at  the  same  time.  I  think  we  are  bound  so  to 
enforce  the  laws  as  to  enable  the  plaintiff*  to  obtain  satisfaction 
of  his  debt.  There  would  be  great  danger  in  interfering  to  prevent 
a  man  from  being  sued  in  this  country  when  he  may  have  left  his 
own  for  the  very  purpose  of  avoiding  the  consequences  of  a  suit 
against  him  there."  Williams,  J.,  said :  "  The  question  is,  whether 
the  fact  of  the  plaintiff  having  another  action  pending  against  the 
defendant  in  a  foreign  Court,  is  a  bar  of  his  remedy  in  the  Courts 
of  this  country.  I  am  not  aware  of  any  principle  upon  which  such 
an  argument  could  rest ;  and  in  the  absence  of  any  authority  we 
cannot  interfere." 

This  case  was  recognised,  to  its  fullest  extent,  by  the  Court  of 
Exchequer,  on  the  28th  May  last  (1862),  in  Scott  vs.  Lord  Seymour^ 
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the  decision  in  which  has  been  since  affirmed  in  the  Exchequer 
Chamber.  In  this  case  the  Court  held  that  an  action  for  an  assault 
and  battery,  committed  at  Naples,  could  be  sustained  in  England, 
notwithstanding  the  pendency  of  eiril  proceedings  for  the  same 
wrong  in  the  Neapolitan  Court.  The  Court  said  (31  L.  J.  Exch. 
491)  **  Then  it  comes  to  this :  that  this  is  a  wrong  for  which  an 
action  would  lie  here,  and  for  which  (as  it  is  not  negatived)  we 
must  asaame  an  action  will  lie  at  Naples,  but  in  respect  of  which 
proceedings  are  pending  at  Naples,  at  the  plaintiflTs  instance. 
This,  however,  is  no  defence.  It  coiinot  be  a  defence  in  bar  of  the 
action.  It  would  be  no  answer  even  in  abatement  of  the  writ,  that 
an  action  was  pending  here  in  an  inferior  Court,  and  how  in  law 
or  reason  can  it  be  an  answer  that  it  is  pending  in  a  foreign  Court, 
when  the  action  is  in  no  sense  local.  The  case  of  Cox  vs.  MiteheUy 
is  an  authority  to  show  that  an  action  pending  abroad,  for  a  wrong, 
is  ao  ground  for  staying  proceedings  in  hn  action  here." 

Now  it  is  clear  that  foreign  judgments  are  those  which  are 
obtained  in  foreign  Courts,  and  in  this  category  the  English  Courts 
have  included  the  Courts  of  Scotland:  Oowan  vs.  Braidwoodj  1 
Man.  k  Gr.  882  ;  RuB%ell  vs.  Smith,  9  Mees.  k  W.  810 ;  the  Irish 
Courts,  Sheehy  vs.  Life  Ah.  Co.,  8  Com.  B.  N.  S.  Exch.  Ch.  597 ; 
the  Colonial  Courts  of  Jamaica,  8  Swaast.  708 ;  of  Newfoundland, 
E^nley  vs.  Sopetj  8  Bam.  k  Cr.  16  ;  of  the  Ganadas,  6  H.  Lordd 
Gases  431,  and  of  New  South  Wales,  Bank  of  Australafria  vs. 
iKos,  16  Ad.  k  Ellis,  N.  S.  717,  in  which  last  case  Lord  Campbbll 
says:  **It  has  often  been  said,  and  by  judges  and  judicial  writers 
of  great  eminence,  that  the  judgment  of  a  Colonial  Court  of  the 
British  Empire  comes  within  the  category  of  a  foreign  judgment" 
notwithstanding  an  appeal  lies  from  them  to  the  Queen  in  council. 

There  are  not  less  than  fifty  of  these  colonial  dependencies,  all 
of  whose  Courts,  in  the  sense  used  by  Lords  Camdbn  and  Camp- 
bill,  are  foreign,  and  are  so  treated  by  the  Courts  at  Westminster. 
Ike  same  doctrine,  in  effect,  was  enunciated  ,by  Judge  WASHnra- 
tOB,  in  Buekner  vs.  Fifdegy  2  Peters  686.  It  was  there  decided 
Aat  bills  of  exchange  drawn  in  ofie  State  of  the  Union,  on  per- 
Hus  livifig  in  another  State,  are  to  be  treated  as  foreign  biUa^  just 
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as  bills  drawn  in  England,  and  payable  in  Scotland  or  Ireland,  or 
vice  versaj  were  foreign  bills  (MtiJumey  vs.  Ashknj  2  Barn.  & 
Ad.  478,  22  E.  0.  L.  B.),  and  so  continued  until  the  Mercantile  Law 
Amendment  Act,  1856  (19  &  20  Yict.,  c.  97),  by  which  bills  drawn 
in  one  part  and  payable  in  any  other  part  of  the  British  Islands, 
ire  now  inland  bills,  and  for  similar  reasons  to  those  growing  out 
of  the  difference  of  the  laws  and  institutions  of  Scotland,  England 
and  Ireland,  although  forming  one  United  Kingdom,  it  is  said  by 
Judge  Washingtok,  p.  690 :  ^^  For  all  national  purposes  embraced 
by  the  Federal  Constitution,  the  States  and  citizens  thereof,  are 
one,  united  under  the  same  soYoreign  authority,  and  governed  by 
the  same  laws.  In  all  other  respects  the  States  are  necessarily 
foreign  and  independent  of  each  other."  '  They  are  each  governed 
by  their  own  laws,  and  their  Courts  having  no  extra-territorial 
power  to  enforce  their  decrees  beyond  their  jurisdictional  limits, 
they  are,  in  that  sense,  foreign  to  each  other,  which  is  the  clear  and 
settled  doctrine  of  the  Common  Law* 

Then  let  us  examine  how  this  question  stands  upon  authority  in 
the  United  States ;  and  first  as  to  New  York,  the  pendency  of  a  suit 
in  which  is  set  up  as  a  defence  to  this  suit.  The  mere  pendency  of 
a  suit  in  a  foreign  Court,  or  Court  of  the  United  States,  or  in  the 
Court  of  a  sister  State,  by  an  uniform  course  of  decision  in  New 
York,  cannot  be  pleaded  in  abatement  or  in  bar  to  a  proceeding  in 
the  Courts  of  that  State :  Boune  vs.  Joy,  9  Johns.  221 ;  Wahh  vs. 
Durkin,  12  Id.  99 ;  Mitchell  vs.  Bunchj  2  Paige  606 ;  Gboh  V8« 
Litchfield^  5  Sand.  Sup.  Court  842;  WiUiami  vs.  Ayrauly  31 
Barbour  864.  Such  also  is  the  rule  in  Kentucky,  Salmon  vs. 
Wootten^  9  Dana  422,  in  which  case  it  is  said  that  Hart  vs.  Gran" 
getj  1  Connecticut  154,  is  not  sustained  by  authority,  which  ia^ 
also  the  present  opinion  in  Connecticut.  In  Mcltton  vs.  Lave^  13 
Illinois  494,  and  Goodale  vs.  Marshall^  11  New  Hampshire  99,  the 
same  docrine  is  asserted.  In  White  vs.  Whit$nanf  1  Curtis  494,. 
Judge  Curtis  says,  after  speaking  of  the  New  York  cases  in  9  and 
12  Johnson :  '*  These  cases  seem,  to  me  to  have  been  correcdy 
decided.  Though  the  Constitution  and  Laws  of  the  United  States 
require  that  the  judgments,  r^derod  in  one  State,  shall  receive  fuii^ 


SMITH  £T  AL.  ts.  LATHBQP  ET  AL.  l^H 

faith  ftnd  credit  in  another ;  jet,  in  respect  to  all  proceedings  prior 
to  judgment,  the  Oonrts  of  the  different  States,  acting  under  differ- 
ent  sovereignties,  must  be  considered  as  so  far  foreign  to  each 
other,  that  a  remedy  sought  by  judicial  proccediDgs  under  onb  can- 
not be  treated  as  a  mere  and  simple  repetition  of  a  remedy  sought 
under  another.  There  may  be  real  advantages  to  be  gained,  in 
respect  of  the  property  on  which  an  execution  may  be  levied,  or 
otherwise,  by  resorting  to  an  action  in  another  State,  and  the  same 
considerations  are  applicable  to  a  second  suit  in  a  Circuit  Court  of 
the  United  States  while  one  is  pending  in  a  State  Court ;"  and  the 
same  opinion  is  expressed  by  the  same  Judge  in  Lyman  vs.  Broumj 
2  Curtis  659. 

The  most  ample  and  learned  discussion  of  the  question  is  to  be 
found  in  Satch  vs.  Spaffordj  22  Connecticut  485,  where  all  the 
cases  are  reviewed,  and  the  Court  unaoimously  arrived  at  the  same 
conclusion.  Opposed  to  these  decisions  is  the  case  of  JEarl  vs. 
Baymondy  4  McLean  283.  So  far  therefore  upon  reason  and 
authority,  the  rule  seems  to  be  settled,  and  the  only  remaining 
question  is,  whether  there  is  any  authoritative  decision  of  our  own 
Courts,  leading  to  a  contrary  result. 

In  Toland  vs.  TichenoTj  3  Rawle  320,  it  turned  upon  the  form 
of  the  plea,  which  was  held  to  be  bad.  In  Lowry  vs.  Hallj  2  W.  &  S. 
183,  C.  J.  Gibson  said :  ^'  The  pendency  of  a  prior  suit,  in  a  foreign 
country,  cannot  be  pleaded  in  abatement  of  a  sait  for  the  same 
cause  here ;  and  it  has  been  held  that  the  States  of  the  American 
Union  stand  in  the  relation  of  a  foreign  State  as  regards  this  par- 
ticular matter."  In  Irvine  vs.  Lumbermen' b  Banh^  Id.  208,  Justice 
BoosKS  makes  a  quaere  upon  the  principle  of  comity,  which  is 
clearly  not  applicable  to  New  York ;  and  in  Ralph  vs.  Brawny  3 
W.  k  S.  399,  C.  J.  Gibson  says :  "  Yet  the  substance  of  the  plea 
was  palpably  bad ;  not,  perhaps,  because  the  pendency  of  an  action, 
in  another  State,  may  not  be  pleaded  in  abatement  of  a  subsequent 
action  for  the  same  cause  here,  but  for  the  reason  that  the  bill  in 
equity,  pleaded  here,  was  not  in  fact  for  the  same  cause. '^  As 
none  of  these  contradictory  and  uncertain  dicta  were  necessary  for 
the  decision  in  these  cases,  we  are  left  untrammelled  by  authority, 
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to  decide  the  case  before  as  on  what  ire  consider  the  settled  law  of 
the  country,  that  the  plea  of  U$  penduM  in  another  State,  is  no 
defence  to  this  action. 

Jadgment  affirmed. 


OireuU  Court  of  the  United  StaUe  for  the  IHetriet  of  Wieeomin. 

SPHRAIM  BUTTRICK  V$.  JOHN  8.  HARRIS  AND  ALBERT  B.  HARRIS. 

Where  a  contract  is  simply  for  a  loan  of  money,  and  the  capital  is  to  be  returned 
at  all  events,  any  profit  made  or  loss  imposed  upon  the  borrower  in  addition  to 
the  legal  rate  of  interest,  is  usury,  no  matter  what  form  or  disguise  it  may 
assume. 

Where,  howcTer,  an  addition  is  made  for  the  price  of  exchange,  not  for  the  loan 
or  forbearance,  but  as  compensation  for  accepting  payment  in  a  place  leas  eon- 
yenient,  or  where  money  is  less  valuable,  the  contract  will  be  lawful. 

Therefore,  a  promissory  note  made  and  payable  in  the  city  of  Milwaukie,  with 
interest  at  the  rate  of  inelye  per  cent.,  and  exchange,  on  Boston,  not  exceeding 
one  per  cent.,  is  on  its  face  usurious  under  the  laws  of  Wisconsin ;  and  the  mere 
fkct  of  the  residence  of  the  payee  being  in  the  State  of  Massachusetts,  near 
Boston,  is  not  eridenoe  that  the  exchange  was  added  for  the  aocommodation  of  the 
maker. 

Opinion  of  the  Court  by 

Miller,  District  Judge. — The  note  in  suit  was  given  by  defend* 
ants  to  the  plaintiff,  in  the  city  of  Milwaukie,  by  which  they  promised 
to  pay  to  the  order  of  the  plaintiff,  two  years  after  date,  at  the  Marine 
Bank,  in  said  city,  three  thousand  dollars,  with  interest  at  the  rate 
of  twelve  per  cent  per  a»niim,  said  interest  payable  semi-annually, 
with  exchange  on  Boston  on  said  principal  and  interest,  not  exceed- 
ing one  per  cent. 

It  appeared  in  evidence  that  the  plaintiff  resided  in  the  Stat^  of 
Massachusetts,  near  Boston.  That  he  had  money  loaned  out  in 
Milwaukie,  which  on  being  collected  by  his  agents  was  borrowed 
by  the  defendant,  John  S.  Harris,  and  for  which  the  note  in  suit 
was  given.  There  was  no  express  proof  that  the  note  was  made 
payable  in  Milwaukie  with  exchange,  on  Boston,  corruptly,  or  for 
usurious  interest,  or  for  the  accommodation  of  the  borrower,  at 
request. 
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The  law  of  the  State  of  Wisconsin,  under  which  the  contract  wa« 
made,  prohibited  all  corporations  and  persons  from  taking,  directly 
or  indirectly,  any  greater  sum  for  the  loan  or  forbearance  of  money 
than  twelve  per  cent.  And  all  notes  or  securities,  whereby  there  is 
reserved  or  secured  a  rate  of  interest  exceeding  twelve  per  cent., 
were  declared  to  be  valid  and  effectual  to  secure  the  repayment  of 
the  actual  sum  loaned,  without  interest.  The  present  law  of  the 
State  limits  the  rate  of  interest  to  seven  per  cent. 

It  is  well  settled  that  upon  a  contract  for  the  loan  of  money  the 
lender  is  not  at  liberty  to  stipulate  even  for  a  contingent  benefit 
beyond  the  legal  rate  of  interest,  if  by  the  terms  of  the  agreement 
he  has  a  right  to  the  repayment  of  the  money  loaned,  with  the  legal 
interest  thereon,  at  all  events.  2  Parsons  on  Contracts  403,  405 ; 
Cleveland  vs.  LodeVj  7  Paige's  Reports  557.  A  stipulation  even  for 
a  chance  of  advantage  beyond  legal  interest,  is  illegal.  Courts 
will  not  lend  their  aid  to  enforce  an  unlawful  contract. 

A  profit  made  or  loss  imposed  on  the  necessities  of  the  borrower, 
whatever  form,  shape,  or  disguise  it  may  assume,  where  the  treaty 
is  for  a  loan,  and  the  capital  is  to  be  returned  at  all  events,  has 
always  been  adjudged  to  be  so  much  profit  taken  upon  a  loan  ;  and 
to  be  a  violation  of  those  laws  which  limit  the  lender  to  a  speci- 
fied rate  of  interest.  It  was  conceded  that  exchange  between  Bos- 
ton and  Milwaukie  was  uniformly  in  favor  of  Boston.  Beserving 
interest  as  discount  is  unlawful.  Banlc  of  XI,  S,  ts.  Oteenn^  2 
Peters  527.  A  contract  for  the  purchase  of  an  annuity  may  be  in- 
feeted  with  usury.  Lhyd  vs.  Scotty  4  Peters  205.  And  in  a  sale 
of  land,  if  the  lender  takes  more  than  legal  interest  for  the  forbear- 
«iee  of  the  debt,  it  is  usury.  Hogg  vs.  Ruffner^  1  Black  115. 
When  a  bank  discounts  a  note  with  depreciated  paper  it  is  usury. 
GaUher  vs.  The  Farmers*  and  Mechanics'  Bank,  1  Peters  87.  A 
fiur  rate  of  exchange  on  foreign  bills,  according  to  current  rates, 
tnay  be  reeeived ;  but  if  more  was  intended  to  be  taken,  it  is  usury. 
And  if  a  charge  for  exchange  is  a  cover  for  usury,  the  contraot  is 
void.    Andrews  vs.  Pond,  13  Peters  65-80. 

It  is  not  usury  in  a  bank  having  the  power  by  its  charter  to  deial 

in  exehange,  to  obarge  the  market  rate  of  exchange  upon  time 
Vol.  XII.. 


114  BUTTRICK  vs.  HARRIS. 

bills.  Buckingham  vs.  MeLeon,  18  Howard  158.  The  Court  say : 
"  The  reason  why  the  addition  of  the  current  rate  of  exchange  to 
the  legal  rate  of  interest  does  not  constitute  usury  is,  that  the 
former  is  a  just  and  lawful  compensation  for  receiving  payment  at 
a  place  where  money  is  expected  to  be  less  valuable  than  at  the 
place  where  it  was  advanced  and  lent.  The  contract  is  not  unlaw- 
ful, unless  more  than  six  per  cent,  has  been  reserved  or  taken  for 
interest ;  if  more  has  been  reserved  or  taken,  not  for  the  loan  or 
forbearance,  but  for  a  change  in  the  place  of  payment,  then  the 
contract  is  lawful."  In  the  case  under  consideration,  the  money 
was  in  Milwaukie,  where  it  was  advanced,  and  where  the  plaintiff 
agreed  to  receive  it  in  the  same  funds,  as  to  their  par  value,  that  he 
advanced,  with  the  highest  rate  of  interest,  and  one  per  cent,  added. 
The  note  is  not  payable  in  Boston  with  exchange,  but  in  Milwaukie. 
In  Stevens  vs.  Lincoln,  7  Metcalf  525,  which  was  an  action  to 
recover  usurious  interest  paid,  it  was  conceded  that  a  note  made  in  the 
State  of  Massachusetts,  and  payable  in  the  same  State,  with  interest 
and  exchange,  was  usurious.  The  exchange  was  considered  a  cover 
for  usurious  interest.  The  maker  of  two  promissory  notes,  in  order 
to  obtain  a  renewal,  gave  a  new  note  for  the  amount,  paying  the 
interest  due  and  the  discount ;  and  in  addition  he  transferred  to 
the  holder,  at  par,  drafts  on  New  York  and  Albany,  worth  three- 
fourths  of  one  per  cent,  premium,  to  an  amount  equal  to  the  debt. 
It  being  a  transaction  within  the  State  of  New  York,  was  held  to  be 
usurious.  Seneca  County  Bank  vs.  Schermerhornj  1  Denio  138. 
In  The  Bank  of  the  United  States  vs.  Davis,  2  Hill  451,  the  same 
principle  is  recognised.  The  bank  having  discounted  a  bill  of  ex- 
change on  New  York,  charged  exchange  in  addition  to  the  amount 
allowed  by  law.  In  the  case  of  The  Oliver  Lee  Bank  vs.  Wal- 
bridge,  19  New  York  Rep.  134,  the  note  was  made  in  the  city  of 
Buffalo,  was  discounted  at  a  bank  of  that  city,  and  was  made  pay- 

^  able  in  the  city  of  New  York,  with  the  purpose  in  the  parties  to 
enable  the  banker  to  realize  a  profit  from  a  diflference  of  exchange 
between  Bufialo  and  New  York  ;  a  majority  of  the  Court  held  that 

'  there  was  no  usury  in  the  contract,  for  the  reason  that  the  law 
recognised  no  difference  in  value  in  money  within  the  State.     Btit 
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the  evident  inclination  of  the  judges  delivering  opinions  was,  to 
consider  the  contract  usurious  in  principle.  The  Supreme  Court 
of  the  State  of  Indiana,  in  2%e  State  Bank  vs.  Unsmingerj  7  Black- 
ford 105,  and  in  Mix  vs.  Insurance  Company^  11  Indiana  Rep. 
117,  adjudged  notes  similar  to  the  note  in  this  suit  to  be  usurious. 
TouMlee  vs.  Durkee^  12  Wisconsin  Rep.  480,  establishes  the  princi- 
ple in  this  State,  that  where  the  lender  made  a  condition  of  a  loan 
within  the  State,  that  exchange  on  New  York  should  be  paid  in 
addition  to  lawful  interest,  the  contract  was  usurious. 

The  law  of  the  contract  forbade  the  receiving  or  contracting  for 
a  greater  amount  of  interest  than  twelve  per  cent.,  directly  or  iiidi- 
rectlj.  If  a  larger  amount  of  interest  than  twelve  per  cent,  were 
expressly  reserved,  the  contract  may  be  pronounced  usurious  with- 
out further  inquiry ;  as  it  is  for  the  court  to  construe  a  written  in- 
strument, which  exhibits  an  usurious  contract.  Bank  vs.  Waggoner^ 
9  Peters  378.  Levy  vs.  Gadahy,  3  Cranch  180.  Walker  vs.  The 
Bank,  3  Howard  62.  It  is  equally  the  duty  of  the  Court  so  to 
construe  a  written  instrument  which  exhibits  an  unlawful  intent 
to  contract  for  usury  indirectly.  There  is  no  proof  in  explanation 
of  the  reason  for  making  the  note  payable  with  exchange.  Neither 
party  requested  it.  The  note  was  thus  drawn  and  signed.  In  the 
absence  of  proof  on  the  subject,  the  mere  fact  of  the  payee's  resi- 
dence being  near  Boston  will  not  relieve  him  of  the  imputation  of 
indirectly  contracting  for  a  greater  profit  on  the  loan  than  the  law 
allowed  ;  and  that  his  case  comes  fully  within  the  prohibition  of  the 
statute.  I  think  the  note  is  usurious  on  its  face,  as  a  contract  for 
a  greater  sum  for  the  loan  of  money  than  twelve  per  cent.  An 
usurious  interest  is  inferrable  from  the  contract. 

As  the  jury  allowed  interest  in  the  verdict,  a  new  trial  will  be 
granted  unless  the  plaintiff  remits  the  excess  over  the  principal  of 
the  note. 
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LEGAL   MISCELLANY. 

A  correspondent  who  states  that  he  wrote  at  the  request  of  some 
clients  to  the  Commissioner  of  Internal  Revenue,  to  inquire  whether 
under  the  Excise  Law  any  stamp  duty  was  payable  upon  deeds  of 
marriage  settlement,  of  release,  and  other  conveyances  for  a  nomi- 
nal consideration,  requests  us  to  publish  the  following  reply,  which 
h«s  been  sent  him. 

OFFICIAL. 

TrIASUBT    DlFARTMBNT, 

OfFiCB  OF  Imtebnal  Revenuk, 

Wcuhinpton,  Oct,  — 1868. 

Sir  : — ^Your  letter  6f  September  5tli  has  been  receired.  In  reply  thereto  I  hate 
the  honor  to  state  that  any  deed  wherebj  real  estate  is  conveyed  is  snbject  to 
stamp  duty  appropriate  to  the  Talne  of  the  estate  conyeyed;  see  *<ConTeyanoe,*' 
ia  the  enclosed  schedule. 

The  word  "  sold"  in  the  Excise  Law,  as  used  in  connection  with  stamp  duties  on 
conTeyancCi  is  used  in  the  same  sense  as  when  incorporated  in  the  phraseology 
of  a  deed;  "bargained,  sold/'  &e. 

Wherever  the  owners  of  the  land  partitioned,  are  **  Joint  tenants"  the  oonaidera- 
tion  of  the  interest  conyeyed,  is  the  value  of  the  right  relinquished ;  the  one  ten- 
ant virtually  exchanges  his  interest  in  the  land,  for  the  interest  which  the  other 
relinquishes  in  the  rest  of  the  land ;  each  joint  tenant  being  seized  **per  me  et  per 
tu"  (sic,)  the  partition  is  not  a  mere  ascertainment  of  the  several  parts  to  which 
each  is  entitled,  but  is  a  substantive  grant  by  which  an  estate  in  law  passes,  and 
the  value  of  the  land,  is  the  measure  of  the  stamp  duty  required. 

Where  the  parties  are  "  tenant*  m  common"  they  hold  by  several  and  distinct 
titles,  and  are  each  seised  of  a  distinct  pari  of  the  lands ;  the  partition  is  but  a 
means  of  ascertaining  their  rights  and  severalty,  aud  the  deed  is  not  a  grant, 
therefore  no  stamp  is  required. 

Yefy  respectftilly, 

Dqmty  CommiisUmer. 

Our  correspondent  adds  the  following  observations,  which  we  iMg 
not  to  be  understood  as  adopting  for  our  own  : 

A  novel  and  interesting  distinction  is  taken  in  this  letter  between 
joint  tenants  and  tenants  in  common.  The  steady  way  in  which 
legal  principles  are  emancipated,  in  the  United  States,  from  the 
cramped  influence  of  the  common  law,  has  been  a  subject  of  national 
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pride.  We,  as  ah  eminent  Western  counsel  once  observed,  ^^  don't 
want  English  common  law.  We  want  the  best  law  they  have  got. 
We  want  Queen  Victoria's  law/'  Indeed^  we  are  capable  of  im- 
proving even  on  that. 

In  England,  for  instance,  the  real  difference  between  joint  ten- 
ancy and  tenancy  in  common  is  supposed  to  consist,  for  the  other 
incidents  are  but-consequences,  in  unity  of  seisin.  Joint  tenants  can- 
not, therefore,  make  partition  by  feoffment,  for  livery  of  seisin  is 
impossible ;  but,  for  the  same  reason,  they  can,  as  tenants  in  com* 
mon  cannot  J  make  partition  by  mutual  releases.  There  is  not,  under 
^^  Queen  Victoria's  law,"  any  ^^  substantive  grant"  in  such  a  case ; 
nor  does  any  distinct  ^^  estate  in  the  land"  pass,  for  each  has  already 
the  whole  in  himself.  In  its  conveyancing  aspect,  the  transaction 
is  the  simplest  possible ;  not  the  grant,  but  the  relinquishment  of  a 
right.  In  this  country,  I  may  add,  where  survivorship  is  generally 
abolished,  this  distinction  about  unity  of  seisin. is  in  fact  all  that 
remains,  and  of  course  is  purely  technical. 

On  the  other  hand  in  England  tenants  in  common  have  a  dis- 
tinct seisin.  It  is  true  that  there  a  tenant  is  not  supposed  to  own 
"  any  distinct  part  of  the  lands,"  as  we  are  agreeably  surprised  to 
learn  that  he  does  here.  If  he  did,  partition  by  deed  would  hardly 
be  required ;  setting  out  fences,  or  stakes,  would  be  all  the  convey- 
ancing needed  to  ascertain  his  ^'  rights  and  severalty."  But,  except 
in  their  '^  promiscuous  possession,"  as  Blackstone  calls  it,  tenants 
in  common  are  as  strangers  towards  each  other.  Their  reciprocal 
conveyances  on  a  partition  must  be  by  grant  and  not  by  release.  In 
form  and  fact  they  are  the  same  as  those  required  for  the  transfer 
of  estates  in  severalty. 

If,  then,  we  had  stUl  remained  under  the  common  law,  the  deputy 
commissioner  would  have  been  obliged,  if  he  went  on  mere  technical 
grounds,  to  decide  just  the  other  way,  and  exact  the  payment  of 
stamp  duty  on  partition  deeds  of  tenants  in  common,  and  not 
on  those  of  joint  tenants.  He  might,  however,  under  some  base 
pretext  of  common  sense,  escape  by  alleging  that  for  the  purposes 
of  the  stamp  act,  there  is  not  a  particle  of  difference  between  a  joint 
tenant  and  a  tenant  in  common ;  that  each  is  the  owner  of  an  un- 
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divided  interest  in  land,  however  technically  descrihed,  and  that 
the  separation  of  that  interest,  when  effected  by  deed  of  partition, 
is  not  in  any  sense  a  "  sale"  to  a  ^^  purchaser"  within  the  meaning 
of  the  law. 

I  may  also  be  allowed  in  this  connection  to  express  my  pleasure 
at  finding  that  we  are  able  to  throw  off  the  etymologies  as  well  as 
the  rules  of  the  English  law.  The  familiar  words  used  in  describ- 
ing a  joint  tenancy,  per  my  et  per  toutj  used  to  be  of  Norman  French 
descent,  and  to  signify  ''by  nothing,  and  by  all,"  that  is  nothing 
separately,  everything  jointly.  They  are  now  for  the  first  time 
proved  to  be  Latin,  perhaps  of  the  Lower  Empire  when  a  good  deal 
of  attention  was  paid  to  the  subject  of  taxation.  Per  me  et  per  tu^ 
which  means  ''  through  me  and  through  thee,"  or  would,  if  it  were 
te  instead  of  fu,  a  trifling  grammatical  error,  easily  explained  by 
the  looseness  of  style  of  the  old  monkish  writers.  How  striking 
the  metaphor,  and  .how  expressive  of  the  intimate  and  penetrative^ 
if  I  may  use  the  word,  character  of  joint  tenancy !  It  suggests 
the  idea  of  the  several  owners  being  transfixed  and  strung  together 
like  fish  on  a  legal  twig.  It  throws  us  back  to  those  old  picturesque 
days  when  clods  of  earth  and  keys  of  doors  were  handed  over 
to  betoken  seisin ;  and  we  may  imagine  two  tenants  embracing  on 
their  joint  heritage,  and  as  pledge  and  confirmation  of  the  sweet 
unities  of  time  title  and  possession,  murmuring  to  each  other  the 
mystic  rhyme, 

"  Through  me, 
Through  thee." 

I  remember,  indeed,  to  have  seen,  in  the  works  of  Mr.  Palgrave 
and  M.  Michelet,  just  such  ''  versicles"  quoted  as  being  the  natural 
and  popular  expression,  in  early  ages,  of  all  legal  truths. 

In  conclusion  1  must  admit  that  while  I  have  entire  confidence 
in  the  progressive  nature  of  legal  science,  there  is  one  point  in  the 
letter  which  I  do  not  exactly  understand,  and  though  I  know  I 
ought  to  take  it  on  faith,  I  shall  be  glad  if  one  of  your  more  ad- 
vanced readers  will  explain  it  to  me.  The  deputy  commissioner 
states  that ''  any  deed  whereby  real  estate  is  conveyed  is  subject  to 
stamp  duty,"  because  ''  the  word  '  sold*  in  the  Excise  Law  is  used  in 
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the  same  sense  as  when  incorporated  in  the  phraseology  of  a  deed, 
^bargained,  sold,'  *'  &c.  But  I  don't  see  how  this  helps  him  to  his 
conclusion  or  solves  my  difficulty.  These  words,  '^bs^gain  and 
sell/'  were  introduced  into  certain  kinds  of  conveyances  in  Eng- 
land, shortly  after  the  Statute  of  Uses,  to  evade  its  operation. 
They  alleged  a  real  or  pretended  sale  of  the  property  to  be  trans- 
ferred, which,  in  the  view  of  a  Court  of  Equity,  made  the  vendor 
seised  to  the  use  of  the  vendee,  and  so,  by  force  of  the  statute,  the 
latter  acquired  at  once  the  legal  title,  without  livery  of  seisin.  In 
deeds  they  are  and  always  have  been  used  ''  in  the  same  sense"  in 
which  they  would  be  used  in  ordinary  speech,  and  no  other  ;-  only  in 
some  cases  a  sale  is  simulated  to  avoid  the  inconvenience  and  publicity 
of  a  feoffment.  Still,  whether  a  sham  or  a  reality,  a  sale,  in  the 
common  sense  of  the  word,  is  asserted ;  and  if  the  consideration  of 
that  sale  be  one  dollar,  as  in  marriage  settlements  releases  and  the 
like,  it  is  below  the  minimum  expressly  fixed  by  the  stamp  law,  and 
therefore  not  subject  to  stamp  duty.  If,  however,  the  deputy  com- 
missioner means,  as  I  have  a  sort  of  hazy  idea  he  does,  that  as 
marriage  settlements,  and  so  forth,  are  usually  by  deeds  of  "  bar- 
gain and  sale,"  they  are  actually  sales,  and  as  no  real  pecuniary 
consideration  is  therein  expressed,  the  value  of  the  property  must 
be  taken ;  then  here  again  I  can  only  helplessly  appeal  to  your 
advanced  contributors.  I  know  marriage  settlements,  and  so  forth, 
are  not  sales,  nor  anything  of  the  kind.  If  it  is  only  the  introduc- 
tion of  three  technical  and  now  insignificant  words  into  a  deed, 
which,  by  a  legal  metamorphosis,  converts  them  into  such,  I  appre- 
hend the  most  demoralising  evasions  of  the  law.  The  lease  and  re- 
lease used  in  England  (except  to  the  amount  of  the  stamp 'on  the 
lease),  steers  quite  clear  of  such  an  interpretation  of  the  stamp  act, 
and  in  point  of  fact,  as  under  the  laws  of  most  of  the  United  States, 
mere  recording  has  the  same  effect  as  livery  of  seisin,  we  may,  by 
giving  up  the  expensive  luxury  of  the  phrase  "bargain  and  sell," 
escape  altogether.  Of  course  it  would  be  very  wrong  to  do  this ; 
but  unfortunately  judges  whose  minds  have  been  vitiated  by  pro- 
tracted study  of  law,  might  not  see  it  in  the  same  light.  I  have  no 
confidence  in  the  result,  until  the  progressive  dootriuc  is  firmly 
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established,  first  that  everything  is  within  the  Excise  Act,  whether 
therein  named  or  not ;  and  second^  if  not  named,  it  is  for  that  very 
reason  subject  to  the  highest  duty  to  which  anything  therein  named^ 
of  the  same  general  character,  is  subject.  On  this  basis  the  act  can, 
be  read  fluently,  without  trouble  to  lawyers  or  deputy  commissioners* 


ABSTRACTS  OF  RECENT  AMERICAN   DECISIONS. 
SUPREME  COURT  OF   MASSACHUSETTS.^ 

Corporation — Bill  in  Equity  hy  Minoi-ity  of  Stockholders — Fraud — 
Laches, — A  minority  of  the  stockholders  of  a  corporation  may  maintain 
a  bill  in  equity  in  behalf  of  themselves  and  the  other  stockholders,  for 
conspiracy  and  fraud,  whereby  their  interests  have  been  sacrificed,  against 
the  corporation  and  its  ofBcers  and  others  who  participate  therein.  By 
unreasonable  delay,  however,  in  bringing  their  bill,  they  will  forfeit  their 
title  to  equitable  relief:  Peahody  vs.  Flint  et  al. 

Promissory  Note — Delivery  to  one  Payee /or  both — Joint  Action  upon. — 
An  indorsement  of  a  negotiable  promissory  note  to  two  persons,  payable 
one  half  to  each,  accompanied  by  a  delivery  thereof  to  one  of  them  for 
the  benefit  of  both,  vests  a  valid  title  in  them  both,  although  the  other 
indorsee  was  absent  at  the  time  and  did  not  accept  a  transfer  till  after- 
wards ;  and  they  may  jointly  maintain  an  action  upon  it  against  the  payee : 
Mint  et  al.  vs.  Flint, 

Oral  Award — Evidence, — An  oral  award  by  referees,  under  an  oral 
submission,  is  competent  evidence  upon  a  question  of  disputed  boundary 
between  the  parties :  Byam  vs.  Bobbins, 

Homestead — Mortgage — ConditionalJudgment  of  Foreclosure — Formal 
Possession, — A  conditional  judgment  may  be  rendered  in  an  action  to  fore- 
close a  mortgage  of  land  which  does  not  convey  an  existing  estate  of 
homestead  therein,  and  a  formal  possession  may  be  taken  on  the  execu- 
tion, sufficient  to  bar  the  right  in  equity  to  redeem,  without  actually  dis- 
possessing those  who  are  in  under  the  estate  of  homestead :  Doyle  vs. 
Cohurn. 

^  From  Charles  Allen,  Esq.,  reporter,  to  appear  in  Vol.  YI.  of  hU  reports. 
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Govenanta  of  warranty  in  a  deed  of  land  do  not  estop  the  grantor  from 
availing  himself  of  an  estate  of  homestead  therein,  which  existed  at  the 
time  of  the  execution  of  the  deed  :  Id. 

An  estate  of  homestead  is  not  defeated  by  the  remoyal  of  the  wife  and 
children  of  the  householder  from  the  premises,  or  by  her  obtaining  a 
divorce  from  bed  and  board,  and  a  decree  giving  to  her  custody  of 
the  children,  if  he  continues  to  reside  thereon;  nor  can  she,  by  her  own 
separate  act,  deprive  him  of  such  estate :  Id, 

Equity  of  Redemption — Conveyance  of. — The  conveyance  of  an  equity 
of  redemption  of  land  which  is  subject  to  a  mortgage  containing  a  power 
of  sale,  gives  to  the  grantee  the  right  to  the  surplus  which  may  remain 
to  be  accounted  for  by  the  mortgagee,  upon  a  sale  of  the  premises  under 
the  power  of  sale :  BuUrick  vs.  Wentioorth  et  aL 

Mortgage — As  Security  for  Note  for  Illegal  Consideration — Purchaser 
without  Notice. — The  mortgagee  in  a  mortgage  made  to  secure  a  negotiable 
promissory  note  which  was  given  for  the  price  of  intoxicating  liquors  spld 
in  violation  of  law,  may  convey  a  good  title  thereto  by  assigning  the  same 
with  the  note,  before  the  maturity  of  the  note,  to  one  who  ta*kes  them  for 
a  valuable  consideration  without  notice :   Taylor  vs.  Page. 

Tenants  in  Common — Erection  of  building  by  one — Ouster. — Erecting 
a  building  upon  a  portion  of  land  held  in  common,  by  one  of  the  tenants 
in  common^  is  such  an  exclusive  appropriation  thereof  to  his  own  use  as  to 
amount  to  an  ouster  of  his  co-tenant ;  and  will  entitle  the  latter  to  main- 
tain an  action  for  the  trespass,  or  to  remove  the  building :  Bennett  vs. 
Clemence  et  aL 

Will — Perpetuity. — A  testatrix  whose  daughter  and  children  of  the 
daughter  survived  her  bequeathed  the  residue  of  her  estate  to  trustees, 
with  directions  that  they  should  invest  and  accumulate  it  until  her  young- 
est grandchild  should,  if  living,  attain  the  age  of  twenty-one  years,  and 
then  pay  over,  annually,  the  income  thereof  to  her  grandchildren  in  shares 
during  the  lifetime  of  the  longest  liver  of  them,  and  afterwards  distribute 
the  principal  among  their  heirs  at  law,  with  provisions  in  case  of  the 
previous  death  of  any  of  the  grandchildren.  After  the  death  of  the 
(ostatrix,  her  daughter  gave  birth  to  another  child.  Held,  that  the  dis- 
position of  the  principal  and  income  of  the  trust  fund  was  void,  as  being 
too  remote  and  tending  to  create  a  perpetuity ;  that  the  directions  to 
iavest  and  accumulate  the  estate  fall  with  the  disposition  of  the  trust 
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fund ;  and  that  the  whole  residue  must  be  treated  as  intestate  property : 
Fosdtck  vs.  Fosdick  et  al. 

Landlord  and  Tenant — Possession  hy  Landlord  of  part  of  Premises 
after  lease  expired — Forcible  Possession  of  Residue. — If  the  owner  of  a 
tenement  has  gained  peaceable  possession  of  a  portion  thereor,  upon  the 
termination  of  his  tenant's  estate  therein,  he  may  use  as  much  force  as 
may  be  necessary  to  overcome  the  tenant's  resistance  to  his  taking  pos- 
session of  the  residue :  Mug  ford  and  Wife  vs.  Richardwn. 

SUPREME  COURT    OF   NEW  YOEK.^ 

Injunction  to  restrain  Acts  in  Violation  of  an  Agreement — The  plain- 
tiffs, having  erected  a  suspension  bridge  across  the  Niagara  Eiver,  leased 
the  railroad  floor  thereof,  excepting  the  sidewalks  and  gates,  to  the  defend- 
ant, at  an  annual  rent.  The  defendant  agreed  not  to  afford  the  means  to 
other  persons,  except  railroad  passengers,  of  crossing  and  evading  the 
payment  of  tolls,  and  to  adopt  the  necessary  regulations  to  prevent 
evasions  of  tolls  by  all  except  railroad  passsengers.  On  a  complaint 
alleging  continual  breaches  of  the  contract,  by  the  defendant  in  the  use 
of  its  cars,  in  carrying  passengers  across  the  bridge,  &c. :  Held^  that  it 
was  a  proper  case  for  a  perpetual  injunction,  and  that  such  injunction 
could  be  sustained  on  the  ground  that  an  action  at  law,  for  damages,  would 
afford  no  adequate  redress,  and  the  injury  to  the  plaintiffs  would  be 
irreparable :  The  Niagara  Falls  International  Bi*idge  Co,  &  the  Niagara 
Falls  Suspension  Bridge  Co.  vs.  The  Great  Western  Railway  Co,  et  al, 

Heldy  alsoj  that  by  using  the  bridge  in  a  manner  prohibited  by  the 
agreement,  and  permitting  persons  to  cross  it  free,  the  defendant  was 
guilty  of  a  continual  nuisance,  which  might  be  restrained  by  injunction  : 
Id. 

Insurance — Assignment  of  Policy  toithotii  Consent, — Where  a  pur- 
chaser agrees  to  insure  for  the  benefit  of  his  vendor,  and  to  assign  the 
policy  for  his  security,  and  he  subsequently  procures  the  building  to  be 
insured,  but  does  not  assign  the  policy  to  the  vendor,  the  agreement 
operates  as  an  equitable  assignment  of  the  money  payable  upon  the  policy, 
in  case  of  loss,  but  not  as  an  assignment  of  the  policy.  Hence,  the  case 
does  not  come  within  the  terms  of  a  clause  in  the  policy  declaring  that 
the  interest  of  the  insured,  in  the  policy,  is  not  assignable,  unless  with 


^  From  Hon.  O.  L.  Barbour,  to  appear  in  Vol.  XXXIX.  of  his  Reports. 
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the  consent,  in  writing,  of  the  insurers,  and  that  the  policy  should  become 
Toid  if  such  interest  is  transferred  or  terminated  without  such  consent : 
Cromwell  ts.  7%c  Brooklyn  Fire  Insurance  Company. 

JVustee  and  Cestui  que  trust — Equitable  Conversion. — A  sale  and  con- 
Tejance  by  a  trustee,  of  the  trust  property,  so  that  he  becomes  the  pur- 
chaser himself,  is  not  void,  but  is  capable  of  confirmation  by  the  express 
act  of  the  cestui  que  trust j  by  acquiescence^  and  lapse  of  time.  And  a  title 
acquired  by  a  subsequent  purchaser  in  good  faith,  and  without  notice^ 
of  the  subject  conveyed,  will  be  good  :  Johnson  vs.  Bennett. 

Sales  and  conveyances  of  this  character  are  voidable  only.  They  are 
Toidable  in  the  equity  Courts,  at  the  instance  of  the  cestui  que  trust 
alone,  not  because  they  are  fraudulent,  or  for  inadequacy  of  price,  but 
upon  a  rule  of  morality  and  policy,  having  reference  to  human  infirmity, 
which  forbids  that  a  man  shall  act  as  vendor,  for  others,  and  as  pur- 
chaser, for  himself,  of  the  same  subject-matter,  and  at  the  same  time  :  Id. 

The  grounds  upon  which  Coiurts  of  equity  interfere  between  cestui  que 
trust  and  trustees  and  their  grantees  with  notice,  affirm  the  validity  and 
force  of  the  title  at  law,  otherwise  such  Courts  would  have  no  jurisdic- 
tion: Id. 

Though  the  trustee  may  have  acted  firom  the  best  m9tives,  and  the 
sale  may  have  been  fairly  conducted,  and  the  price  obtained  full  and 
ample,  yet  the  Courts  will  open  the  sale,  and  order  a  resale,  if  the  parties 
—the  cestuisque  trust — are  not  satisfied  with  it,  and  they  make  their  claim 
within  a  reasonable  time :  Id. 

A  cestui  que  trust,  after  having  assented  to  a  rule  made  by  the  trustee, 
hy  accepting  his  share  of  the  proceeds,  cannot  maintain  ejectment,  to 
recover  possession  of  his  share  of  the  land,  on  the  ground  that  the  sale 
was  void :  Id. 

Where  a  testator  directed  his  executors  to  sell  certain  land,  convert  it 
into  money,  and  invest  it  until  the  youngest  child  should  become  eighteen 
years  of  age,  and  then  distribute  the  same  among  his  children :  Held, 
that  this  presented  a  case  of  equitable  conversion,  and  the  estate  became 
impressed  with  the  character  of  personal  property :  Id. 

And,  the  land  having  been  sold  by  the  executors,  and  the  share  of  one 
of  the  married  daughters  of  the  testator  in  the  proceeds,  paid  over  to  her 
husband :  JSeld,  that  the  husband  thereby  extinguished  all  claim  which 
he  had  upon  the  proceeds,  as  such  husband,  as  well  as  all  claim  which  his 
wife  had  upon  the  lands  sold  :  Id. 

False  Imprisonment — Damages — Pleading. — ^If  a  private  person  takes 
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a  part  in  an  unlawful  imprisonment  of  another,  by  an  officer,  he  becomes 
a  principal  in  the  act,  and  is  liable  for  the  trespass.  But  if  he  merely 
communicates  facts  or  circumstances  of  suspicion  to  the  officer y'  leaving 
him  to  act  on  his  own  judgment;  he  is  not  liable  at  all,  in  an  action  either 
for  malicious  prosecution,  or  for  false  imprisonment :  Brovm  vs.  Chadrey. 
Under  the  Code,  in  an  action  for  false  imprisonment,  a  justification  on 
the  ground  that  the  defendant  had  reason  to  suspect  that  a  criminal 
offence  had  been  committed  by  the  plaintiff,  must  be  pleaded  specially ; 
and  the  answer  must  first  show  the  actual  commission  of  an  offence,  and 
then  the  cause  to  suspect  the  plaintiff  of  its  commission.  If  less  than 
this  is  pleaded,  or  if  the  evidence  comes  short  of  this,  it  can  only  go  to 
the  question  of  damages :  Id. 

Munic^al  Corporations — Proposals  for  Constructing  Public  Works, — 
Where  the  trustees  of  a  village,  having  determined  to  grade  an  avenue 
and  build  a  bridge  thereon,  over  a  river,  proceeded  to  establish  tne  dis- 
trict of  assessment,  procured  plans  and  specifications  for  the  work,  and 
advertised  for  proposals  from  contractors,  and  on  opening  the  proposals 
awarded  the  contract;  having  first  amended  the  specifications,  so  as  to 
extend  the  time  for  the  completion  of  the  work:  Heldf  that  such 
extension  of  the  time  did  not  have  the  effect  to  vitiate  all  the  proceed- 
ings :  The  People  ex  rd,  Knox  vs.  The  ViUage  of  Tonhers. 

A  provision,  in  a  village  charter,  that  the  proposals  for  constructing  a 
public  work  shall  be  opened  on  the  day  named  in  the  notice,  ^^  or  upon 
such  other  day  as  the  trustees  may  adjourn  to,  for  that  purpose,'^  is 
directory  merely.  It  is  not  essential  that  the  time  for  opening  and  look- 
ing at  the  proposals  shall  be  continued  by  regular  adjournment  from  time 
to  time :  Id. 

The  power  of  commissioners,  in  a  street  assessment,  extends  only  to 
known,  ascertained,  and  fixed  expenses ;  all  others  are  illegal  and  void :  Id. 

Accordingly,  where  the  estimate  of  the  expenses  of  an  improvement, 
after  enumerating,  specifically,  various  items,  amounting  in  the  aggregate 
to  $1216.74,  contained  a  charge  of  $460.05  for  contingencies  :  Held,  that 
the  insertion  of  the  item  rendered  the  assessment  illegal  and  void :  Id. 

Vendor  and  Purchaser — Rule  of  Caveat. — In  New  York,  the  rule  of 
caveat  emptor^  which  obtains  in  the  common  law,  is  subject  to  the  excep- 
tion that  a  warranty  of  title  in  the  vendor  is  implied  in  a  contract  of 
sale.  But  this  exception  is  limited  to  cases  where  the  vendor  is,  at  the 
time,  in  the  possession  of  the  thing  sold :  Scranton  vs.  Clark. 
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The  possession  of  the  vendor  is  the  foundation  of  the  implied  warranty  : 
M. 

Where  J.  made  a  contract  to  sell  the  promissory  note  of  C.  to  L.  when 
he  was  not  the  owner,  and  it  was  not  in  his  possession :  Meld,  that  the 
purchase  was  at  the  risk  of  L.,  and  the  law  implied  no  warranty  by  J. 
that  he  had  the  title  to  the  note;  and  that  a  subsequent  acquisition  of 
the  title  by  J.  did  not  enure  to  the  benefit  of  L.  and  render  a  payment 
by  C.  to  L.  good  and  effectual,  and  an  extinguishment  of  the  note :  Id. 

SUPREME  JUDICIAL  COURT  OF  NEW  HAMPSHIRE.^ 

Chancery — Rehearing — Newly  discovered  Evidence — On  a  petition  for  a 
rehearing  in  Chancery,  on  the  ground  of  newly  discovered  evidence, 
tending  to  show  the  incapacity  of  a  grantor  to  execute  a  deed,  it  is  not 
enough  to  show  new  evidence  of  medical  experts,  tending  to  show  that 
the  grantor's  health  had  been  much  impaired  for  several  years  by  apoplec- 
tic or  other  fits.     That  he  probably  was  affected  by  disease  of  the  brain, 

which  is  usually  accompanied  by  an  impaired  state  of  mind.     Mere  weak- 

• 

ness  of  mind  does  not  disable  a  man  to  convey  property,  if  the  capacity 
remains  to  see  things  in  their  true  relations,  and  to  form  correct  conclu- 
sions. If  the  mind  is  so  impaired  that  the  memory  cannot  recall  the  ne- 
cessary facts,  nor  the  judgment  be  exercised  in  drawing  just  conclusions, 
the  power  of  disposing  of  property  is  gone.  The  evidence  must  show  the 
degree  in  which  the  mind  is  impaired  to  be  inconsistent  with  the,  rational 
transaction  of  business  :  Dennett  vs.  Dennett. 

Municipal  Corporation — Bounty  to  Volunteers — Foreign  Attachment 
by  Creditors  of  Volunteers. — Where  a  town  voted  to  pay  $100  to  each 
man  who  had  enlisted,  or  who  might  enlist,  as  a  volunteer,  under  the  call 
of  the  President  of  the  United  States  for  six  hundred  thousand  men,  and 
instructed  the  selectmen  to  pay  the  same  at  the  time  of  his  being  mus- 
tered into  the  service :  Eeldy  That  the  town  was  not  liable  in  foreign  attach- 
ment as  the  trustee  of  one  H.,  who  had  enlisted  before,  but  had  been 
mustered  in  afler  the  passage  of  such  vote :  Broton  vs.  Heath  dh  Clarks- 
nOe. 

Municipal  Corporation — Election  of  Clerk — Duties  of  Officers  to  be 
ht»ent  at  the  Election. — ^Where  by  the  charter  the  day  of  meeting  of  die 
mayor,  aldermen,  and  common  ooanoilj  for  the  election  of  a  city  olerk,  'is 
appointed  to  be  the  same  day  on  whi<ih  the  city  officers  elect  are  required 


I  ^he  followimg  dediioiit,  made  witUn  the  last  Urn  months,  we  bc?e  rsesivsd 
tlutogli  Uie  ooutssy  of  the  Judges. 
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to  assemble  and  take  the  oath  of  office,  one-half  of  the  aldermen  cannot 
defeat  a  legal  election  by  absenting  themselves  for  the  purpose  of  leaving 
that  board  without  a  quorum :  Kimball  vs.  Marshall. 

They  are  bound  to  be  present  at  all  timeS;  when  the  board  is  in  session, 
till  the  election  is  made ;  and  if  a  recess  or  adjournment  to  a  later  hoar  is 
voted,  they  are  bound  to  take  notice  of  the  time  of  meeting  :  Id. 

Dower — Deed — Mortgage. — ^Where  H.  received  a  deed  of  certain  land, 
and  at  the  same  time,  and  as  part  of  the  same  transaction;  reconveyed  the 
land  in  mortgage  to  his  grantor :  Held,  That  the  wife  of  H.  was  not  enti- 
tled to  dower  as  against  such  mortgage :  Hinds  vs.  Ballou. 

Where  one  having  a  right  of  redemption  redeems  the  mortgaged  pre- 
mises by  the  payment  of  money,  the  transaction  will  be  treated  as  an  as- 
signment of  the  mortgage,  if  this  is  manifestly  for  the  interest  of  the  party 
so  redeeming,  and  is  not  inconsistent  with  the  justice  of  the  case,  where 
no  contrary  intent  is  expressed  or  necessarily  implied  :  Id, 

The  quit  claim  deed  of  a  mortgagee  in  possession  is  sufficient  to  transfer 
his  interest  under  the  mortgage  :  Id. 

Where  L.,  having  acquired  the  right  of  H.,  the  mortgagor  redeemed 
the  land  with  his  own  money,  and  then  conveyed  it  for  a  valuable  consid- 
eration by  deed  of  quit  claim  to  B. :  Heldy  That  the  widow  of  A.  was  not 
entitled  to  dower  as  against  B.,  until  she  had  offered  to  contribute  her 
reasonable  proportion  of  the  money  paid  by  L.  to  redeem  the  mortgaged 
premises:  Id. 

Trustee — Set- Off- — Fraudulent  Arrangement — A  trustee  has  the  right 
to  set  off  all  bond,  fide  claims,  which  he  holds  against  the  principal  debtor 
at  the  service  of  the  process,  though  the  property  in  his  hands  may  have 
come  into  his  possession  by  an  arrangement  with  his  debtor,  which  was 
clearly  fraudulent  as  against  creditors :  Kelly  vs.  Ellison  and  Trustee. 

Devise  of  Use  and  Occupancy — Levy  upon  such  Interest — Appraisal. — 
A  wife  devised  to  her  husband  the  use  and  occupancy  of  certain  land  dar- 
ing his  natural  life.  A  creditor  levied  upon  his  estate,  and  had  it  set  off 
by  appraisal  of  his  whole  interest.  It  was  held  that  the  devise  was  of  the 
land  itself;  the  levy  by  appraisal  of  the  whole  life  estate  was  good ;  and 
that  it  was  not  necessary  to  set  it  off  by  an  appraisal  of  the  annual  income 
to  hold  till  the  debt  was  paid :  Mc  Clure  vs.  Melendy. 

Passenger's  Baggage — Liability  of  Carrier — Evidence — Husband  and 
Wife. — ^The  ticket  of  a  passenger  includes  also  the  ordinary  baggage  re- 
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quired  for  his  personal  accommodation  upon  bis  journey,  but  does  not  in- 
clude merchandise :  Smith  and  Wife  ts.  The  Boston  and  Maine  Railroad, 

Therefore,  a  common  carrier  of  passengers  is  not  an  insurer  of  such 
merchandise  when  taken  along  by  the  passenger,  unless  a  reward  be  given 
for  its  transportation,  or  it  be  of  a  character  which  by  usage  or  contract  is 
to  be  regarded  as  part  of  the  baggage :  Id. 

The  fact  that  other  passengers,  on  other  occasions,  had  taken  along  with 
them,  in  the  passenger  cars,  similar  bundles  of  merchandise,  without  ob- 
jection, has  no  legal  tendency  to  prove  that  the  bundle  in  question  was 
transported  at  the  risk  of  the  carrier,  unless  it  were  shown  that  such  bun- 
dles were  knowingly  carried  as  part  of  the  baggage,  and  paid  for  by  the 
passenger  ticket.  Although  the  carrier  in  such  case  is  not  liable  as  in- 
surer, he  is  liable  as  a  bailee,  without  reward  for  loss  or  injury  caused  by 
his  gross  negligence ;  but  such  negligence  must  be  proved,  and  is  not  to 
be  presumed  from  the  mere  fact  of  the  loss  :  Id. 

In  a  suit  by  husband  and  wife,  for  the  loss  of  merchandise  of  the  wife 
before  marriage,  she  is  not  a  competent  witness  for  the  plaintiiFs ;  nor  is 
her  competency  aflfected  by  the  statute  which  removes  the  objection  of  in- 
terest: Id. 

Gaming — Money  had  and  received. — Money  won  at  play  cannot  be  re- 
covered back  by  the  loser,  because  the  parties  are  in  pari  delicto :  Welsh 
vs.  Cutler. 

NOTICES  OF  NEW  BOOKS. 
A  Trbatisb  05  THE  C0N8TBVCT10N  OF  THE  STATUTE  OF  Fbaups,  bs  in  forco  iu  Eng- 
Und  and  the  United  States,  with  an  Appendix,  containing  the  existing  English 
and  American  Statutes.  Second  edition,  carefully  revised,  with  extensive  addi- 
tions. By  C AUSTEN  BnowNE,  Esq.,  Counsellor  at  Law.  Boston:  Little,  Brown 
&Co.     1863. 

This  valuable  treatise  upon  an  important  branch  of  the  law  has  just 
passed  through  its  second  edition.  It  is  a  book  which  was  originally  pre- 
pared with  great  labor  and  care,  is  symmetrically  arranged,  and  written  in 
a  clear  and  perspicuous  style,  and  now  brings  down  the  law  to  the  present 
time.  The  profession  cannot  afford  to  be  without  so  valuable  an  aid  to  the 
proper  understanding  of  the  law  upon  a  subject  which  proverbially  pro- 
daces  its  fuU  share  of  litigation.  Indeed,  the  best  of  judges  have  often 
regretted  the  passage  of  any  such  statute,  since  it  has  probably  produced 
mote  litigation  than  it  has  prevented.     But  this  is  only  the  old  argument 
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in  a  specific  form,  against  all  legislation.  Men  will  go  to  law,  and  the 
wiseacres  in  legislative  halls  will  attempt  to  throw  lines  of  restraint  about 
ail  litigation,  but  commonly  with  precious  little  success.  It  is  necessary 
to  take  things  as  they  are.  The  statute  against  frauds  and  perjuries  exists 
and  always  will.  We  feel,  therefore,  under  obligation  to  any  member  of 
the  profession  who  gives  iis  a  good  book  upon  so  difficult  a  subject 
A  good  text  book,  carefully  prepared  and  lucidly  arranged,  as  this  is, 
always  proves  an  immense  saving  of  labor  to  others,  just  in  proportion  as 
it  causes  labor  to  the  author.  The  mechanical  part  of  the  book  is  excel- 
lent. 

This  book  would  form  a  valuable  text-book  in  our  law  colleges.  We 
trust  it  will  be  extensively  sought  after  for  that  purpose.  I.  F.  R. 

GsNiRAL  Law  Catalogue  op  Robekt  Clabks  &  Co.    Cincinnati,  0. :  August, 
1863,  pp.  117. 

Under  the  unassuming  title  of  a  law  catalogue  this  work  contains  general 
information  in  regard  to  law  books,  fully  sufficient  to  entitle  it  to  be  con- 
sidered as  a  bibliographical  manual  of  works  in  present  use  among  the 
profession.  In  this  respect  it  compares  not  unfavorably  with  the  cata- 
logues of  private  and  public  law  libraries  of  the  first  rank  in  the  country, 
with  the  gretit  advantage  of  being  a  priced  list,  by  which  the  lawyer  order- 
ing a  new  work  may  know  exactly  what  it  is  to  cost  him,  and  some  other 
incidental  advantages  in  the  alphabetical  list  of  American  Reports,  and 
the  most  approved  and  popular  American  and  foreign  text-books.  In  ad- 
dition to  these  features  the  catalogue  contains  a  chronological  list  of  Bri- 
tish Reports,  including  English,  Scotch,  Irish,  and  Canadian,  and  a  very 
ftill  and  useful  table  of  the  abbreviations  used  in  references  to  English  law 
books. 

With  the  exception  of  a  few  trifling  errors,  such  as  the  insertion  on  p. 
28  of  Beasley  among  the  New  Jersey  law  reports,  instead  of  Chaneery, 
where  it  belongs,  the  use  of  placita  in  the  singular  number  on  p.  77,  and 
some  probably  unavoidable  errors  in  the  spclliog  and  initials  of  proper 
names,  the  work,  so  far  as  we  have  examined  it,  is  done  with  fullness  and 
accuracy. 

It  is  creditable  not  only  to  the  taste  and  enterprise  of  Messrs.  Clarke 
k  Co.,  but  to  the  profession  in  the  West,  which  demands  and  supports  so 
extensive  a  law-book  house.  The  prices  named,  judging  by  those  with 
which  we  are  familiar,  are  reasonable,  and  we  advise  every  Western  law- 
yer to  have  a  copy,  if  he  desires  to  keep  hb  library  up  to  the  time. 

J.  T.  K. 
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LAWS  REGULATING  THE  FORMS  OF  MARRIAGE  IN 

THE  UNITED  STATES.^ 

In  the  United  States  marriage  is  not  a  Federal  question,  but  one 
over  vhich  the  States  and  Territories  have  control  under  civil 
regulations  immemoriallj  understood,  or  through  special  legisla* 
tion.  The  mode  of  solemnizing  marriage  in  the  State  of  New 
York  is  not  given  in  any  existing  statute,  and  it  has  been  thus 
remitted  to  the  usage  and  custom  there.  No  one  cavils  at  the  law 
merchant  with  similar  sanctions,  and  marriage  law,  so  indicated, 
has  equal  claim  to  due  deference.  Prior  to  1690,  its  form  had 
been  clearly  defined,  and  the  usage  exacts  the  intervention  of 
some  judicial  officer,  or  some  religious  formula. 

The  solemnization  of  this  civil  contract  was  a  cardinal  idea 
with  primitive  colonists  along  the  entire  coast-country  of  America, 
tnd  according  to  the  respective  creeds  of  each  body  of  settlers, 
regular  ministers  and  priests  were  chosen  to  remain  permanently 
in  the  exercise  of  their  holy  office.  The  earliest  traditions  and 
records  alike  prove  that  such  ministers  and  priests  claimed  the 

1  Tlw  fidlowiag  article  wm  prvparod  la  the  office  of  the  AUorney-Gentnl  «f 
(k»  United  SUtef,  for  the  use  of  one  of  the  foreign  ministers,  and  hM  been  kiad|f 
ftnished  uM  for  pfoblkatioa. — £m.  Ail  L.  R. 

▼ek  XIL— •  (m) 
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marriage  ceremony  as  a  pecaliar  right.  An  Act  of  Parliament, 
passed  in  the  time  of  the  Commonwealth,  on  the  16th  of  August, 
1653,  authorized  justices  of  the  peace  to  marry,  and  this  addi- 
tional form,  adopted  in  the  English  West  India  Islands,  and  the 
colonies,  under  the  canon  law,  as  well  calculated  to  enforce  de- 
corum and  order,  has  continued  from  the  first  settlement  to  the 
present  time  in  many  of  the  States  and  Territories.  With  a  fixed 
religious  idea,  making  some  church  ceremony  preferable,  public 
sentiment  was  modified  under  the  infinence  of  this  act ;  but  there 
has  been  no  period  of  time,  in  this  eountry,  when  loose  admissiocis 
of  parties,  excluding  all  special  form,  could  have  reduced  the  rule 
of  marriage  to  the  low  standard  of  the  Scotch  law. 

The  apparently  easy  way  of  organising  religious  congregations 
and  orders  with  corporate  powers  and  privileges,  might  naturally 
create  the  impression  that  such  acts  of  incorporation  must  have 
lessened  the  pre?iou8  dignity  conferred  upon  a  marriage  ceremony 
under  established  regulations.  The  inquiry  has  been  made,  «  Whe- 
ther there  be  any  rules  in  the  United  States  according  to  which 
new  religious  communities  may/orm  themselves^  or  if  the  forma- 
tion of  such  be  entirely /r^e?"  A  conflict,  as  between  the  laws 
of  thirty-four  States  and  seven  Territorial  Governments  in  the 
United  States  of  America,  might  be  anticipated ;  but,  with  some 
inadvertent  omissions,  the  answer  may  be  so  framed  as  to  embrace 
the  whole  subject-matter  of  the  Inquiry.  It  has  not  been  long 
since  the  Supreme  Court  of  the  United  States  was  equally  divided 
on  a  question  of  marriage  law,  arising  under  the  laws  of  South 
Carolina  and  Georgia,  and  no  opinion  could  consequently  be  given 
in  regard  to  the  necessity  of  a  ceremonial  as  essential  to  a  valid 
marriage :  JewelVs  Lessee  vs.  Jewell^  17  Peters's  and  1  Howard's 
U.  S.  Reports.  Bishop,  a  recent  text-writer  on  marriage  law,  has 
misstated  the  law  of  Maryland,  though  his  view  has  had  the  advan- 
tage of  a  very  recent  dictum  of  Mr.  Justice  GiLEg,  in  the  United 
States  District  Court  for  that  State.  It  had  been  previously  main- 
tained in  Maryland,  by  Chancellor  Bland,  that  no  marriage  could 
be  legal  there  without  the  intervention  of  a  religious  form,  or  the 
blessing  of  some  clergyman.    The  Maryland  case  is  about  to 


be  broQght  before  the  Siipreme  Court  of  the  United  Stated  ojn 
tppeal,  and  this  high  tribnnftl  may  thitd  decide  irhat  oonstitates 
mttiiage.  All  the  reetraiflte  againet  evasionB  of  marriage  law 
lia?e  marked  the  legislation  of  Maryland  from  the  earliest  period 
of  the  Settlement,  and  the  license,  as  one  of  the  preliminaries 
required  in  the  Aet  of  1692,  still  keeps  its  place  in  the  items  of 
the  public  revenue.  To  suppose  any  light  or  trivial  act  sufficient 
for  a  valid  marriage  is  alike  disparaging  to  the  Protestant  and 
the  Roman  CathoUcy  the  former,  even  while  disavowing  it  to  be 
a  sacrament,  having  always  placed  it  above  ordinary  contracts. 
This  first  Maryland  Act  of  1692,<^-4th  year  of  William  ai^ 
Mary, — required  all  nUniiterif  pottos,  and  maffi8trat€$,  "  who, 
according  to  the  law  of  this  Province,  do  usuallt  join  persons  in 
naniage,"  to  use  the  fornix  "set  down  and  exprest  in  the  Lit- 
urgy of  the  Church  of  England."  The  very  earliest  collection 
of  printed  laws  of  Maryland  known  to  exist,  is  that  of  1700,  from 
wldeh  the  above  has  been  taken,  and  it  clearly  recognises  prior 
usage  and  custom.  To  this  day,  when  a  magistrate  in  any  one 
of  the  States  where  it  is  permitted,  ventures  to  perform  this  cere- 
mony, it  is  a  matter  of  order  to  follow  some  religious  form  of 
words. 

But  it  has  been  apprehended  that  irresponsible  and  irreligious 
Mies,  under  the  guise  of  legal  corporations,  may  usurp  the  pri* 
vilege  of  these  ministers,  pastors,  and  magistrates.  Such  attempts 
would  be  in  fraud  of  the  law.  It  need  not  be  mentioned  that 
entire  freedom  is  allowed  to  every  form  of  religious  sentiment  in 
(ongregatioQB  upholding  the  principles  of  the  moral  law.  Every 
Tiolation  of  good  morals  is  a  misdemeanor  at  common  law,  and 
every  association,  calling  itself  by  some  religious  name,  is  not 
entitled,  as  of  course,  to  corporate  rights.  There  are  conditions 
precedent,  and  it  will  be  seen  that  these  incorporated  associations 
ue  far  from  being  <<  free,"  in  any  objectionable  sense  of  the  word. 
The  statute  books  of  all  the  States,  year  after  year,  were  so  cum- 
bered with  9pecial  acts,  incorporating  religious,  charitable,  and 
literary  associations,  that  general  powers  were  so  devised  in  one 
set  as  to  leave  special  detaib  for  each  in  the  respective  by-lavft 
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and  regulations.  Thus,  on  the  obseryance  of  certain  preliminary 
steps,  religious  oommunities  have  gained  a  legal  right  to  acquire 
landed  and  other  property ;  to  use,  convey,  and  transmit  their  pro- 
perty for  corporate  purposes ;  to  ha?e  a  corporate  seal  for  verify- 
ing all  acts,  and  thus  to  facilitate  every  transfer.  Some  of  these 
literary  and  religious  incorporations  are  very  rich.  Harvard 
University,  in  Massachusetts,  and  Trinity  Church,  in  New  York, 
are  noted  examples,  the  first  almost  coeval  with  the  settlement  of 
New  England.  King  William  III.  is  still  remembered  as  a 
benefactor  to  Maryland,  having  endowed  a  free  school  at  An* 
napolis,  and  the  fund,  so  bestowed,  survives  yet  under  State 
legislation,  for  the  education  of  youth  at  St.  John's  College.— 
«  The  Good  Bishop  of  Lodor  and  Man"  aided  in  establishing  a 
public  Latin  school  for  Talbot  county,  Maryland,  and  what  this 
best  of  prelates  had  so  gathered  and  garnered,  in  after  years^ 
went,  by  a  happy  coincidence,  to  a  neighboring  College  named  of 
Washington.  Since  the  Revolution,  a  growing  distrust  of  wealth 
in  these  corporations  had  caused  the  amount  of  property  to  be 
held  by  each  to  be  limited,  and  the  annual  income  restricted.  The 
quantity  of  land  for  each  corporation  is  usually  fixed  in  some  pro- 
vision of  the  charter,  and  out  of  greater  caution  the  Legislature 
BOW  usually  reserves  a  right  to  withdraw  at  its  pleasure  all  the 
privileges.  The  true  objects  of  these  associations  must  conse- 
quently be  carried  out  in  good  faith,  and  to  avoid  mortmain,  every 
legacy  and  devise  for  religious  purposes  are  void,  without  the  con- 
sent of  the  Legislature. 

The  formation  of  these  religious  communities,  then,  is  not 
"free,"  and  the  conditions  precedent  for  such  corporate  rights 
will  show  it  more  clearly.  In  Pennsylvania,  for  example,  literary, 
scientific,  charitable,  or  religious  persons  may  unite  in  a  corpora- 
tion b;  drafting  a  charter,  and  submitting  it  to  the  Attorney- 
Qeneral  of  the  State,  that  its  lawfulness  may  be  certified  to  the 
Supreme  Court  of  the  State.  When  this  tribunal  shall  have  ap- 
proved its  scope  and  tendency,  the  Governor  of  the  State  may 
then  order  the  written  instrument  or  charter  to  be  enrolled.  In 
fhia  way  only  can  persons  in  Pennsylvania  be  formed  into  a  corw 
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poration.  As  amendments  from  time  to  time  may  be  desired,  a 
like  scrutiny  follows  for  farther  sanctions.  The  by-laws,  rules,  and 
ordinances  of  such  literary  or  religions  bodies  must  not  be  repug- 
nant to  the  Constitution  of  the  United  States  or  laws  thereof,  to 
the  laws  of  PennsyWania,  or  to  the  instrument  for  incorporating 
these  persons,  after  haying  been  subjected  to  all  the  tests  just 
stated.  These  religious  associations  and  orders  are  everywhere 
guarded  with  equal  vigilance.  In  Ohio,  no  special  act  of  incor- 
poration can  be  passed  under  a  constitutional  prohibition,  and  all 
corporations  are  formed  under  a  general  act.  They  are  liable  to 
be  altered  or  repealed.  Most  of  the  States  ha?e  adopted  this 
system.  , 

The  marriage  law  of  Ohio  is  that  of  June  1st,  1824.  The  prior 
laws  were  those  of  1788,  1792, 1799, 1802, 1810,  and  1822,  show- 
bg  a  special  guardianship  over  this  civil  institution.  This  Ohio 
law  has  penalties  for  the  breach  of  its  regulations,  authorizing 
ordained  ministers  of  any  religious  society  or  congregation,  after 
license  from  a  specified  court  of  record,  or  for  any  justice  of  the 
peace,  or  for  the  several  religious  societies,  agreeably  to  the  rules 
and  regulations  of  their  respective  churcheSj  to  join  together  all 
persons  not  within  the  prohibited  degrees.  There  is  a  significance 
in  the  use  of  the  word — Church — in  this  and  similar  acts,  a  like 
spirit  animating  all  the  legislation  of  all  the  States  and  Territo- 
ries of  the  United  States  on  the  subject  of  the  marriage  form. 
The  word  Church,  derived  through  the  Saxon  and  the  German, 
from  the  Greek  Koptaxo^^  carries  ever  along  with  it  a  reverential 
idea.  Its  use  superadds  to  the  forms  of  a  civil  contract  another  and 
more  solemn  obligation,  as  in  the  presence  of  ^upto^^ — The  Lord. 
Hence,  when  peculiar  forms  for  its  solemnization  are  known  to 
have  been  used  immemorially,  reaching  beyond  all  traces  of  legis- 
lative provisions,  marriage  may  claim  its  common  law  privileges* 
in  the  absence  of  statutory  regulations,  defining  with  precision 
its  special  form,  it  is  fully  protected  by  usage,  and  lifted  above 
the  whim  and  caprice  of  the  parties.  There  is  no  State  or  Terri- 
tory in  the  United  States  without  some  form  of  marriage  legisla- 
tion, either  statutory  or  under  established  usage,  and  it  has  been 
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tween  partios  properly  witnessed,  would  make  a  ralid  marriage. 
It  is  a  vexed  question  in  manj  States  of  the  Union,  needing  fur- 
ther adjudication,  and  yet  marriage  in  the  colonies  of  America 
was  always  celebrated  by  a  clergyman,  or  before  a  magistrate. 
The  Jews  and  Quakers  have  had,  in  England,  their  religious  forms 
respected  and  allowed.  It  was  conceded  always  here.  This  ques- 
tion, settled  in  England,  has  been  decided  one  way  for  Scotland, 
and  just  contrariwise  for  Ireland.  How  far  the  intervention  of 
some  special  form  for  solemnising  it  is  essential  remains  an  open 
question  in  the  State  of  Maine.  In  South  Carolina  the  Supreme 
Court  has  intimated  the  opinion  that  the  statutory  forms  must  be 
strictly  followed.  The  strict  and  scrupulous  care  in  guarding  the 
marriage  vows  in  this  State  has  in  no  one  instance  permitted  a 
divorce  since  the  Revolution  of  1776,  and  in  striking  contrast  to 
this,  the  poet  and  dramatist,  Werner,  died  as  lake  its  1823,  at  the 
Austrian  capital,  leaving  three  widows  behind  him.  These  disor- 
ders in  the  moral  world  are  apt  to  bring  about  their  own  abroga- 
tion. Marriage,  in  Maryland,  is  regulated  by  the  Act  of  the 
General  Assembly  of  1777,  recently  made  an  article  of  the  new 
Maryland  Code — LX.  The  first  marriage  act  extant  is  that  of 
1692.  In  this  State  some  fomiy  Christian  or  Jewish,  or  the  bless- 
ing of  some  accredited  minister,  is  absolutely  required.  Nor  is 
the  decision  of  the  United  States  District  Judge  (Giles),  recently 
given,  at  variance  with  this.  What  constitutes  marriage,  in  iUelfy 
is  altogether  different  from  the  mere  proof  and  evidence  of  a 
marriage.  Ic  may  be  inferred  from  various  circumstances,  with- 
out weakening  the  argument  in  favor  of  needful  legal  forms  in  the 
face  of  some  church,  or  before  some  judicial  tribunal  in  the 
United  States. 

In  settlement  of  colonies  the  right  of  eminent  domain  was  jea- 
lously reserved  for  the  sovereign.  When  proprietary  rights  were 
granted,  the  lands  given  were  deemed  to  be  held  a$  of  some  named 
manor, — that  of  East  Greenwich,  for  example, — so  that  the  pre- 
rogative of  the  King  might  be  intact,  however  distant  the  colony 
might  be.  Those  who  fled  from  England  before  acts  of  toleration, 
could  not  elude  the  law  fictions  of  their  day.     The  Bishop  of 
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London  came,  in  a  short  while,  to  regard  all  the  colonies  as  if 
within  his  diocese,  and  so  subject  to  his  spiritual  jurisdiction.  At 
the  outset,  when  merchant  adventurers,  under  the  first  Virginia 
Charter  of  1609,  were  planning  the  nearest  route  to  El  Dorado, 
Church  of  England  men  were  not  insensible  to  the  obligations  im- 
posed upon  them,  and  while  the  eecUitastical  lawj  as  a  system,  was 
ill  adapted  to  the  necessities  of  a  new  country,  the  gospel  could 
be  propagated  in  foreign  parts.  Clerical  ambition,  all  this  while,  may 
not  hare  slumbered,  and  the  religious  feuds  that  soon  shook  Eng« 
land  to  its  very  centre,  must  have  lost  no  portion  of  intensity  after 
changing  skies  and  crossing  seas.  The  prime  causes,  leading  to 
the  American  Revolution,  are  yet  to  be  subjected  to  philosophical 
analysis,  and  how  far  these  mutual  religious  jealousies  may  have 
contributed  to  that  result  remains  to  be  weighed.  With  Catholics 
marriage,  after  the  Council  of  Trent,  had  been  'elevated  to  a 
sacrament,  and  the  Church  of  England  men  in  the  colonies  vied 
with  those  in  dissent  from  their  church  in  having  marriage  duly 
reverenced.  Early  records  prove  that,  far  in  advance  of  the  Eng* 
Ush  Marriage  Act,  the  civil  contract  of  marriage  in  the  coloniee  had 
a  settled  form  for  its  solemnization.  Rolfe  was  married  to  Poca- 
hontas after  the  Liturgy  of  the  Church  of  England,  and  the  imagin- 
ation of  James  I.  was  highly  excited  at  this  formal  act  in  Virginia, 
that  might  possibly  be  turned  in  time  against  his  prerogative  rights 
there.  A  morganatic  contract  between  Rolfe,  his  subject,  and  the 
Indian  princess  would  not  have  touched  the  eminent  domain  in  him- 
self and  his  successors ;  but  this  had  been  denizened,  not  fully  natn- 
i^lized  in  England.  He  was  quite  indignant  at  Captain  Smith's 
want  of  foresight,  and  for  a  while  it  was  the  fashion  at  Court  to 
be  circumspect  in  any  civilities  to  the  daughter  of  Powhatan. 

The  first  Maryland  Marriage  Act,  it  has  been  already  men- 
tioned, was  that  of  1692,  in  the  4th  of  William  &  Mary.  New 
Tork  colony  proceedings  indicate  a  similar  act  there  in  1691, 
empowering  magistrates  as  well  as  ministers  to  marry;  but  no 
collection  of  New  York  laws  contains  the  act.  Maryland,  New 
York,  and  Virginia,  in  regular  course  of  service,  had  the  same 
person  as  Governor  and  Lieutenant-Oeneral,  and  he  was  a  high 
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prerogative  man  in  Ckoroh  and  State.  The  two  Acts  of  Maryland 
and  New  York  have  a  kindred  origin  in  his  zeal  for  enforcing 
the  usage  and  custom  in  regard  to  their  marriage  form,  prescribed 
in  both  acts  in  like  terms.  The  Maryland  Act  remained  in  a 
printed  form  in  a  collection  as  early  as  1700 ;  though  its  existence 
had  escaped  the  notice  of  the  I^y.  Thomas  Bacon,  when  he  pre* 
pared  his  folio  edition  of  Maryland  Laws  in  1765.  These  Acta  of 
1691  in  New  York,  and  1692  in  Maryland,  settle  the  question  of 
(cthe  usage  and  custom"  prior  to  that  time.  As  early  as  1690 
ecclesiastical  matters  were  to  be  ruetUed  in  Maryland  and  Vir. 
ginia,  and  under  the  direction  of  the  learned  and  excellent  Bishop 
of  London  (Henry  Compton),  the  trust  was  confided  to  the  Rev* 
Dr.  Bray,  whose  name  among  English  divines,  to  this  day,  is  a 
sure  guaranty  of  the  thoroughness  of  any  work  he  would  assume* 
Coming  to  Maryland  and  Virginia,  these  colonies  were  subdivided 
into  parishes,  and  parochial  libraries,  under  colonial  acts,  were 
established.  Queen  Anne  is  known  to  have  no  special  claim  to 
the  character  of  being  liberal,  and  yet,  through  the  Rev.  Mr* 
Bray,  she  was  induced  to  advance  the  funds  for  a  library,  to  be 
carefully  selected  under  his  inspection,  and  shipped  to  the  city  of 
Annapolisy  in  good  order  and  well  conditioned. 

The  Roman  Catholics  settled  Maryland  in  1682;  but  a  score  of 
clergymen  could  be  named,  belonging  to  Virginia,  who,  in  the 
exercise  of  their  holy  calling,  had  become  familiar  with  the  Cheaa- 
peake  Bay  and  its  tributary  rivers  some  years  in  advance  of  the 
Maryland  Charter.  George  Calvert,  first  Lord  Baltimore,  and 
his  son  Cecilius,  second  Lord  Baltimore,  had,  in  company  together, 
visited  the  Chesapeake  Bay  from  their  prior  residence  at  Avalon, 
in  Newfoundland,  and  on  their  coming  even  thiis  early,  Protestant 
sentiment  had  planted  itself  along  the  Eastern  Shores.  The  fact 
of  the  marriage  of  Pocahontas  has  been  cited,  and  of  the  families 
in  Maryland  and  Virginia,  not  a  few  may  find  the  first  of  their 
name  among  the  patentees  of  the  first  Charter  of  James  in  1609* 

Lord  Baltimore  (the  first),  among  the  leaders  of  public  opinion 
in  his  day,  was  a  statesman  of  no  ordinary  range  and  adjustment 
of  ideas — those  best  suited  for  winning  sympathy  and  promoting 
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an  ad?eoturouB  spirit.  He  had  too  much  fit  Btake  i|i  the  bright 
fatiure  openipg  to  him  in  Maryland  to  hare  proved  either  bigoted 
or  illiberal.  The  Proprietary  rights  under  the  Charter  from 
Charles  L,  were  just  such  as  to  hare  graded  him  and  his  heirs  at 
law  after  him,  to  the  fall  le?el  of  Coonts  Palatine.  Father  and 
son  had  their  eyes  gladdened  at  sight  of  this  goodly  heritage  on 
the  two  shores  of  the  Chesapeake ;  and  the  favorite  courtier  of 
James  L  bad  sufficient  self-reliance  to  make  sure  of  a  Charter 
from  his  son.  Their  personal  exploration  had  brought  to  their 
knowledge  a  soil  and  climate  far  better  than  in  Newfoundland^ 
where  they  had  already  proprietary  rights.  Between  the  younger 
Calvert  and  Captain  Fleet,  subsequently  the  interpreter  and  sue* 
oessful  mediator  between  the  St.  Mary's  colonists  and  the  neighs 
boring  tribes  of  Indians,  there  was  a  partnership  in  trade.  The 
Eastern  Shores  of  the  Maryland  Estuary,  for  some  years  prior  to 
this  visit  of  the  Baron  of  Baltimore  and  his  son,  antecedent  to 
the  Charter,  had  become  sites  for  Protestant  Virginia  trading 
posts  at  every  available  point  near  the  confluence  of  each  great 
liver  with  the  Bay,  from  the  Susquehanna  to  the  Pocomoke. 
These  Protestant  settlers  claimed  to  be  there  under  prior  grants 
from  the  King  in  Council  and  the  Governor  of  Virginia;  and 
the  <«  hact€mt9  tncuUa,"  as  applied  to  this  territory  in  the  Char- 
ter, was  a  fruitful  source  of  trouble  and  actual  conflicts.  The 
reconciliation  of  religious  differences  was  creditable  to  the  sagacity 
of  the  statesman  through  whom  the  Charter  was  secured.  But 
the  marriage  rite,  after  the  liturgy  of  the  Church  of  England,  was 
aheady  domiciled  on  the  shores  of  the  Chesapeake,  and  the 
Roman  Catholics  and  others  under  the  second  Lord  Baltimore, 
being  found  to  regard  it  as  a  sacrament,  only  strengthened  this 
prevailing  sentiment  in  favor  of  due  forms  in  the  presence  of  a 
Church  minister.  In  1672  the  Antigua  Legislature — Act  of  24tb 
ot  Charles  II — confirmed  all  marriages  there  solemnized  before 
a  magistrate  or  a  member  of  the  Council,  and  in  1691  the  Eng- 
lish Parliament  was,  in  like  manner,  forced  to  legalize  such 
aiirriages  previously  had  before  a  magistrate  under  the  Common- 
wealth Act  of  1653.    In  the  West  Indies  and  the  Colonies,  the  want 
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of  ordained  ministers  was  the  excuse  for  neglecting  the  marriage 
form  after  Church  ordinances,  so  generally  followed  from  early 
times  in  England ;  and  as  the  ceremony  before  a  magistrate  met 
the  requirements  of  the  Oanon^Law,  where  the  binding  force  of 
the  Council  of  Trent  was  denied,  it  was  natural  for  those  remo?ed 
from  their  centre  of  Church  power  to  adopt  it  in  zeal  for  order  and 
decorum.  It  is  very  probable  that  magistrates  in  the  Colonies 
married  long  in  advance  of  the  Act  of  1658 ;  and  that  this  option 
to  the  parties,  making  marriage  a  civil  contract  or  a  religious 
ceremony,  so  early  found  in  the  Colonies,  was  in  fact  English 
usage  and  custom.  The  Act  of  William  IV.  may  consequently 
be  the  declaration  of  a  common  law  principle  there  in  regard  to 
&  twofold  mode  of  celebrating  marriage.  In  France  it  is  a  civil 
contract  merely,  and  the  religious  sanctions  accompany  it  as  a 
matter  of  decorum  and  social  propriety.  In  the  States  and  terri- 
torial governments,  the  religious  form  of  marriage  is  the  general 
rule,  being  imperative  in  some  of  the  States,  and,  save  the  State 
of  New  York,  there  is  no  State  or  Territory  in  which  some 
special  form  has  not  been  prescribed.  For  a  brief  interval  in 
1880,  the  mode  of  solemnizing  it  was  fixed,  and  the  repeal  of  that 
portion  of  the  law  left  it  again  to  the  usage  and  custom.  In  1753 
the  clergy  of  New  York  made  an  attempt  to  engross  the  privilege 
of  joining  persons  in  matrimony,  but  it  was  strenuously  resisted 
as  contrary  to  custom.  Licenses  there,  as  in  Maryland,  very 
early  aided  to  increase  the  revenue.  In  1717  the  Maryland 
Marriage  Act  of  1692  was  modified,  and  from  that  time  the  privi- 
lege of  marrying  has  been  withheld  from  magistrates.  The  pre- 
sent Marriage  Act  of  Maryland,  embodied  in  the  recent  code,  is 
that  of  1777,  and  the  form  must  be  after  the  ritual  of  some 
religious  denomination.  Christian  or  Jewish.  In  England  and  in 
every  State  of  the  United  States,  the  greatest  indulgence  has 
been  conceded  to  the  Friends,  called  Quakers.  Their  mode  main- 
tains in  its  integrity  the  order  of  marriage,  and  secures  its  due 
authentication.  Clandestineness  is  altogether  excluded.  The 
marriage  must  be  in  the  face  of  a  congregation,  duly  assembled, 
and  the  mutual  promise  of  the  man  and  woman  is  attested  by 
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those  present.  In  1677,  so  strict  was  the  discipline  among  the 
Quakers  in  regard  to  marriage,  that  the  nuptials  of  persons, 
one  of  whom  "had  lately  come  forth  from  England/'  and 
neglected  to  bring  her  certificate  from  Friends'  Meeting,  had  to 
be  postponed  therefor,  after  notice  of  intention  to  become  husband 
and  wife.  The  same  particularity  has  been  shown  among  them 
to  the  present  time. 

Marriage  in  the  Roman  Catholic  Church,  since  the  twenty- 
fourth  session  of  the  Council  of  Trent,  has  been  regarded  as  a 
sacrament,  and  the  Friends,  called  Quakers,  as  if  in  emulation, 
while  denying  the  efficacy  of  all  forms,  ha?e  been  at  special  pains 
to  hedge  the  marriage  ceremony  in  the  strictest  manner.  Their 
example  has  not  been  without  its  salutary  efiect  in  this  behalf  with 
other  denominations  of  Christians.  Its  privileges,  with  publicity 
after  their  mode,  cannot  be  unduly  assumed,  and  parents,  on  a 
question  of  moment  for  the  congregation,  are  not  apt  to  be  the 
very  last  consulted.  It  is  an  institution  sui  generU^  on  which  the 
security  of  the  social  system  must  rest,  and  Catholics  and  Protest- 
ants are  alike  interested  in  providing  a  formal  and  legal  mode. 
A  failure  of  publication,  enjoined  in  a  Quaker  marriage,  would 
Titiate  it  after  the  order  established  among  them,  and  the  Jewish 
ceremonial,  long  conceded  as  of  right  in  every  country,  needs  no 
comment. 

The  decisions  of  the  Supreme  Courts,  in  the  several  States  of 
the  United  States,  must  not  be  regarded  in  the  light  of  evasions 
of  the  respective  Marriage  Acts.  Even  the  vigorous  rules  of  the 
English  Marriage  Act  (Lord  Habdwickb*s)  had  in  many  instances 
to  be  relaxed;  and  under  the  Act  of  6th  &  7th  William  lY., 
amended  and  corrected  by  supplementary  acts  of  the  present 
Queen,  parties  may  treat  marriage  at  their  option  as  a  civil  con- 
tract. It  has  been  stated  that  colonial  statutory  regulations  for 
marriage  were  more  than  a  century  in  advance  of  the  English  Act 
of  1754,  and  also  that  these  early  colony  acts  had  recognised,  as 
settled  usage  and  custom,  just  as  parties  preferred,  the  celebration  , 
of  the  marriage  ceremony  either  according  to  %ome  Church  or 
religions  form,  or  before  some  order  of  the  magistracy.    The  want 
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of  regularly  ordained  mtnisterSy  Catholic  or  Protestant,  in  tbe  new 
settlements  of  America,  had  first  led  to  the  adoption  of  the  raid 
of  the  Canonists,  making  marriage  valid  as  a  mere  contract,  when 
made  in  the  presence  of  a  magistrate,  or  some  member  of  a  colo^ 
nial  cotincil  of  state ;  bat  a  retarn  to  the  Church  form  may  he 
traced  in  the  earliest  legislation.  The  Marriage  Act  -of  the 
Jamaica  Legislature — that  of  33  Charles  II. — prescribed  penalties 
for  the  non-observance  o^  its  provisions,  and  as  these  were  only 
aimed  at  Church  ministers,  the  inference  is  irresistible  that  the 
solemnization  before  the  magistrate  had  ceased  at  that  period 
there.  The  Commonwealth  Act  of  1653  had  been  repealed  in 
England,  and  the  usage  of  marriage  before  a  magistrate  was  thus 
sought  in  Jamaica  to  be  discountenanced.  The  Barbadoes  Acts 
of  1734  and  1789  are  to  like  purpose,  seeking  to  restore  a 
religious  form.  Our  commentator.  Chancellor  Kent,  has  ex- 
pressed the  opinion  that  the  intervention  of  a  clergyman  is  not 
essential  to  a  marriage,  and,  following  Sir  William  Blacestons, 
he  has  laid  down  the  further  principle  that  no  peculiar  ceremonies, 
before  a  clergyman  or  a  magistrate,  are  requisite  for  a  valid 
marriage ;  mere  taorcUy  evidencing  eonsentf  being  sufficient.  Bat 
in  qualifying  his  statement  by  presuming  «  an  absence  of  any  ewil 
regulation*'  (Vol.  2d,  page  86),  he  refutes  his  own  argument. 

It  will  have  been  noted  that  in  most  of  the  States  of  the  United 
States,  marriage,  in  order  to  be  valid,  had,  under  usage  and 
custom,  to  be  celebrated  under  one  of  two  forms — before  a  magis- 
trate or  with  some  religious  sanction.  This  usage  was  the  civil 
regulation^  and  one  full  as  binding  as  any  statute  law.  Jamaica, 
wrested  from  Spain  under  Cromwell,  had  its  marriage  law  imme 
diately  after  its  annexation,  and  though  subsequently  restricted 
to  a  religious  ceremonial,  the  twofold  form  had  there  grown  into 
usage  at  one  period.  This  early  Jamaica  legislation  proves  how 
very  cautious  the  British  Parliament  has  been  in  adiapting  the 
marriage  law  to  the  exigencies  of  a  distant  colony.  Every 
Bnglish  colony,  afterwards  a  State  of  the  United  States,  will  be 
fbund  to  have  faithfully  maintained  these  sanctions  of  marriage 
through  usage  and  other  civil  regulations.     In  the  State  of  New 
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York  no  statute  can  now  be  found  on  record,  though  known  to 
have  existed  in  1691,  as  to  this  mode  of  celebrating  marriage,  still 
retained  there  under  usage.  In  fact,  a  common  law  regulating 
the  forms  of  marriage  bad  fastened  itself  upon  each  community 
over  all  the  Colonies.  In  South  Carolina  no  layman,  under  the 
penalty  of  £100,  could  join  persons  in  marriage.  But  laymen 
did  venture,  claiming  right  under  usage,  and  hence  alone  Uie 
statutory  penalty.  It  was  the  known  custom  to  marry  before  a 
magistrate  when  some  incident  had  occurred  to  prevent  the  cere- 
mony before  some  Church  minister,  or  the  canon  law  learning  of 
some  planter  had  made  him  recusant.  In  Georgia,  by  Act  of 
1799,  clerks  of  Courts  were  to  issue  marriage  licenses  to  judges 
and  justices,  as  well  as  to  ministers  of  the  gospel.  The  earliest 
marriage  act  of  Maryland,  1692,  like  the  recent  and  latest 
English  marriage  acts,  gave  parties  the  option  of  going  before  a 
magistrate  or  having  the  ceremony  in  facie  ecclesice.  This  did  not 
discredit  the  marriage  of  the  Quakers,  for  in  1661  a  marriage 
between  them,  according  to  their  own  ceremonies^  was  held  valid 
in  an  ejectment  cause,  and  their  foothold  in  Maryland  was  rather 
too  firm  a  one  to  be  ousted  bj  legislation  on  a  religious  tenet  of 
their  sect.  The  law  of  Maryland  now  exacts  some  religious  sanc- 
tion for  marriage,  and  in  case  of  banns,  when  marrying  without 
license,  in  a  house  of  religious  worship  previously  recorded  as 
such,  Ifaryland  has  not  reached  the  point  gained  by  following  out 
the  recent  English  provisions  of  the  Act  of  William  IV.  Mar- 
riage is  not  a  civil  contract,  disjoined  at  the  option  of  parties  from 
all  religious  form. 

The  accurate  student  of  our  early  social  history  will  be  sus- 
tained in  the  convictions  that  Lord  Habdwickb  (Burrows's  Sess. 
Cas.  25),  eighteen  years  prior  to  his  Marriage  Act  in  1754,  was 
better  advised  upon  the  law  of  the  solemnization  of  marriage  than 
the  American  Commentator  Kent,  when  he  assents  to  a  dictum 
of  Blackstonb.  Prior  to  the  first  English  marriage  act,  it  had 
been  decided  that  at  common  law,  confessions  and  acknowledg- 
ments, in  the  presence  of  witnesses,  did  not  make  a  valid  marriage. 
How  marriage  was  regulated  in  England  before  1754^  is  a  qmes- 
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tion  on  which  there  iB  some  disagreement.  Upon  a  narrow 
inspection  it  will  probablj  appear  that  usage  and  custom  had 
there  sanctioned  just  such  rules  for  solemnizing  marriage  as  were 
adopted  here  in  this  country  through  all  the  ColonieS|  so  as  to 
have  become,  in  the  absence  of  statutory  provisions,  the  American 
Common  Law.  The  accidental  neglect  of  some  directionu  in  these 
statutes  would  not  render  the  intended,  marriage  a  nullity,  while 
the  delinquent  parties  would  be  subjected  to  prescribed  penalties 
for  an  offence  against  morals.  Yet  some  form  would  be  requisite 
to  meet  the  tnatidates  of  our  statutes,  or  the  civil  regulations 
established,  time  out  of  mind,  under  general  usage. 


RECENT   AMERICAN    DECISIONS. 

In  the  Supreme  Court  of  New  York, 

HERBERT  T.   MOORE  V%.  WILLIAM  A.   LITTEL. 

In  New  York,  where  the  rule  ia  Shelley's  Case  is  abolished,  where  land  is  granted 
to  A.  for  life,  and  after  his  death,  then  to  his  heirs  and  their  assigns  for  eTer, 
the  persons  who,  at  the  termination  of  the  life  estate,  are  the  heirs  of  A.,  take 
as  purchasers,  and  not  by  descent. 

The  remainder  so  limited  is  contingent,  and  the  heirs  apparent  of  the  tenant  for 
life  have  a  future  contingent  estate,  which  under  the  statute  of  New  Tork, 
making  **  future  estates  descendible,  derisable,  and  alienable  in  the  same  man- 
ner as  estates  in  possession,*'  will  pass  by  their  grant  of  the  land  in  fee. 

The  child  of  an  heir  apparent  whose  mother  dies  before  her  ancestor,  wiU  not  in 
saoh  case  be  estopped  by  coTcnants  of  warranty  in  her  mother's  deed. 

The  facts  of  the  case  appear  in  the  opinion. 

N.  B.  Morae,  D.  E.  Wheeler^  and  Everett  P.  Wheeler^  for  the 
appellant  (defendant  below). 

2>.  P.  Barnard,  for  the  respondent  (plaintiff  below). 

The  opinion  of  the  Court  was  delivered  by 

IiOTT,  J. — This  action  was  commenced  in  the  Oitj  Court  of 
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Brooklyn,  on  the  22d  day  of  May,  1861,  for  the  recovery  of  a  lot 
of  land  lying  in  the  city  of  Brooklyn,  being  a  part  of  a  large 
tract  formerly  owned  by  Samuel  Jackson.  He,  by  a  deed  bearing 
date  the  15th  day  of  February,  1832,  granted  and  conveyed  the 
whole  of  said  tract  to  John  Jackson,  named  therein  as  party  of  the 
Becond  part,  ^*  for  and  daring  his  natural  life,  and  after  his  decease 
to  his  heirs  and  their  assigns,''  with  a  habendum  clause  in  the  fol- 
lowing terms,  viz. :  ''  To  have  and  to  hold  the  above  granted,  bar- 
gained, and  described  premises,  with  the  appurtenances,  unto  the 
said  party  of  the  second  part,  for  and  during  his  natural  life,  and 
after  his  death,  then  to  his  heirs  and  their  assigns  to  their  own 
proper  use,  benefit,  and  behoof  for  ever." 

This  deed  contains  the  usual  covenants  of  seisin^  and  for  quiet 
possession,  and  against  incumbrances,  and  also  contains  a  covenant 
by  the  grantor  for  the  further  assurance  of  the  premises  intended 
to  be  granted  '^  to  the  said  party  of  the  second  part,  his  heirs  and 
their  assigns,  after  the  natural  life  of  the  said  party  of  the  second 
part  for  ever,"  and  a  covenant  of  general  warranty  thereof  ''unto 
the  said  party  of  the  second  part  for  and  during  his  natural  life, 
then  to  his  heirs  and  their  assigns  for  ever." 

The  said  John  Jackson,  on  the  25th  day  of  April,  1848,  had 
eleven  children,  who  if  he  had  then  died  would  have  been  his  only 
heirs  at  law,  and  he  on  that  day  executed  a  deed  with  full  covenants 
and  warranty  to  those  children,  purporting  to  convey  a  large  tract 
of  land,  including  that  in  question,  for  the  consideration  of  one 
tbonaand  dollars. 

Subsequently,  and  on  the  14th  day  of  August,  1848,  those  child- 
ren made  a  partition  among  themselves  of  the  land  so  conveyed  by 
their  father,  and  executed  deeds  to  each  other  with  covenants  of 
quiet  and  peaceable  possession,  to  carry  the  same  into  effect.  A 
number  of  lots,  including  that  sought  to  be  recovered  in  this  action, 
were  thereupon  conveyed  to  Parmenus  and  Edward  Jackson,  two 
of  the  sons,  by  their  brothers  and  sisters,  and  other  lots  were  in 
like  manner  conveyed  to  Bosetta  Jackson  and  Fanny  Jackson,  two 
of  the  daughters. 

The  said  Parmenus  and  Edward  Jaokaoa  afterwards,  and  on  the 
ToL.  XU.— 10 
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Ist  day  of  May,  1848,  execated  a  mortgage  purporting  to  convey 
the  same  in  fee  to  William  Beard,  to  secure  the  payment  of  the 
sum  of  three  hundred  dollars,  with  interest.  That  mortgage  was 
subsequently  foreclosed,  the  lot  was  sold  on  such  foreclosure,  and 
the  mortgagee,  the  said  William  Beard,  became  the  purchaser  there- 
of, who  afterwards,  and  on  the  1st  day  of  February,  1865,  con- 
yeyed  the  same  to  Herbert  T.  Moore,  the  plaintiff. 

Fanny  Jackson,  one  of  the  said  daughters,  after  the  said  parti- 
tion deeds  were  executed,  was  lawfully  married  to  Parker  Baldwin, 
and  continued  his  wife  until  the  8d  day  of  June,  1859,  when  she 
died,  leaving  Fanning  Baldwin  her  only  child  and  issue,  her  sur- 
viving, who  was  born  February  21st,  1859,  and  was  living  when 
this  action  was  tried.  Subsequent  to  such  death  of  the  said  Fanny, 
and  on  the  5th  day  of  March,  1861,  the  said  John  Jackson,  her 
father,  died,  leaving  all  of  said  children,  except  the  said  Fanny,  his 
survivors. 

The  defendant  claimed  to  hold  the  premises  in  question  as  tenant 
of  the  said  Parmenus  Jackson,  and  put  the  title  of  the  plaintiff, 
who  claimed  the  same  in  fee  simple,  in  issue.  Upon  the  facts  above 
stated,  the  City  Judge,  who  by  the  consent  of  the  parties  tried  the 
issue  without  a  jury,  decided  that  the  plaintiff,  on  the  18th  day  of 
February,  1855,  was  possessed  of  the  premises  in  question  as  the 
owner  thereof  in  fee  simple,  and  that  the  defendant,  on  the  1st  day 
of  May,  1860,  evicted  him,  and  unlawfully  withheld  the  possession 
thereof  from  him,  and  directed  judgment  for  the  plaintiff. 

This  judgment  was  in  our  opinion  erroneous.  It  was  evidently 
the  intention  and  object  of  the  deed  of  Samuel  to  convey  to  John 
Jackson  a  life  estate  only,  and  as  it  was  executed  subsequent  to  the 
time  the  Revised  Statutes  took  effect,  it  must  be  construed  by  the 
rules  prescribed  thereby.  They  expressly  provide,  1  Rev.  Stat, 
p.  725,  §  28,  that  '^  when  a  remainder  shall  be  limited  to  heirs,  or 
heirs  of  the  body  of  a  person,  to  whom  a  life  estate  in  the  same 
premises  shall  be  given,  the  persons  who  on  the  termination  of  the 
life  estate  shall  be  the  heirs,  or  the  heirs  of  the  body  of  such  tenant 
for  life,  shall  be  entitled  to  take  as  purchasers  by  virtue  of  the  re- 
mainder 80  limited  to  them."    This  provision  abrogates  the  rule  in 
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Shelley's  Case^  tinder  which  John  Jackson  would  have  held  the  title 
in  fee  as  absolute  owner,  and  his  heirs  could  only  have  claimed  by 
inheritance  from  him. 

He,  by  his  deed,  could  only  convey  the  life  estate  held  by  him, 
and  as  he  did  not  die  till  the  5th  day  of  March,  1861,  that  estate 
under  his  deed  to  his  children  passed  and  became  vested  in  them. 

The  question  is  then  presented,  whether  those  children  had  any 
estate  or  interest  in  the  remainder  during  the  lifetime  of  their 
father,  the  tenant  for  life.  The  limitation  in  the  deed  is  to  his 
heirs,  and  by  the  provisions  above  recited  it  is  declared  that  in 
such  a  case  the  persons  who  on  the  termination  of  the  life  estate 
shall  be  such  heirs,  shall  be  entitled  to  take  as  purchasers  by  virtue 
of  the  remainder  so  limited  to  them.  The  term  ^'  heirs"  is  thereby 
changed  from  a  word  of  limitation  to  one  of  purchase,  and  a  mere 
descriptio  personarum,  or  specific  designation  of  the  individuals 
who,  when  the  life  estate  determines,  shall  have  the  right  to  the 
possession  and  enjoyment  of  the  property.  Until  that  event  occurs 
there  is  or  can  be  no  person  in  existence  that  answers  to  or  falls 
within  the  description  or  class  of  persons  designated,  nemo  est  hseres 
viventiSy  and  therefore  no  persons  can  stand  in  the  relation  of  heir, 
or  fall  within  the  meaning  of  that  term,  until  the  death  of  the  tenant 
for  life,  and  upon  that  event  the  remainder  becomes  vested  in  pos- 
session. There  is,  nevertheless,  by  the  very  terms  of  the  deed,  an 
estate  in  remainder,  created  at  the  time  of  its  delivery.  It  is, 
however,  one  in  expectancy  merely,  limited  by  the  terms  of  the 
grant  to  take  effect  or  commence  in  the  possession  at  a  future  day 
(on  the  death  of  the  tenant  for  life),  and  it  is  therefore  denominated 
a  future  estate.  Such  estates  are  said  to  be  vested  when  there  is  a 
person  in  being  who  would  have  an  immediate  right  to  the  posses* 
sion  of  the  lands  upon  the  ceasing  of  the  intermediate  or  prece- 
dent estate.  They  are  contingent,  whilst  the  person  to  whom,  or 
the  event  upon  which,  they  are  limited  to  take 'effect  remains  uneer> 
tam.     See  Rev.  Stat.  p.  722,  §§  7,  8,  9, 10,  11,  18,  28. 

In  the  case  under  consideration,  there  was  no  person  in  being 
during  the  lifetime  of  John  Jackson,  as  before  stated,  who  8too4 
or  could  stand  in  the  relation  or  character  of  heir  to  him,  and 
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consequently  no  one  who  could  be  said  to  have  an  immediate  right 
of  possession  to  the  land  on  the  termination  of  his  life  estate.  Until 
that  event,  it  remained  unknown  and  uncertain  what  persons  would 
be  his  heirs,  and  entitled  to  take.  The  remainder  limited  to  them 
was  therefore  a  contingent  future  estate :  Such  appears  to  be  the 
construction  put  on  section  28,  above  referred  to  by  Chancellor 
Kent  in  his  Commentaries,  Vol.  4,  p.  232. 

He  there,  after  quoting  the  section  and  saying  that  the  rule  in 
Shelley  8  Case  was  thereby  abolished,  says :  "  The  abolition  of  the 
rule  applies  equally  to  deeds  and  wills,  and  in  its  practical  opersr 
tion  it  will,  in  cases  where  the  rule  would  otherwise  have  applied, 
change  estates  in  fee  into  contingent  remainders."  See  also  Camp- 
bell  vs.  Rawdon^  18  N.  Y.  Rep.  416. 

Assuming  then  that  the  said  children  had  such  an  estate,  the 
operation  and  effect  of  the  partition  deeds  executed  between  them 
remains  to  be  considered. 

It  is  provided  by  the  Revised  Statutes,  VoL  1,  p.  725,  §  35,  "that 
expectant  estates  are  descendible,  devisable,  and  alienable  in  the 
game  manner  as  estates  in  possession."  In  these  are  included  con- 
tingent estates  in  remainder :  Id.  p.  722,  §  7-11  and  13,  before 
referred  to. 

Their  contingent  estate  in  remainder  was  therefore  alienable, 
and  it  was  competent  for  them  to  convey  the  same  as  well  as  the 
estate  for  life  of  John  Jackson,  which  had  become  vested  in  them 
at  the  time  their  deeds  were  executed.  They  were  then  of  full 
age,  and  competent  to  convey  and  enter  into  the  covenants  con- 
tained in  those  deeds. 

Those  executed  to  Parmenus  and  Edward  Jackson  conveyed  all 
the  estate  and  interest  of  their  brothers  and  sisters  at  that  time  to 
them,  and  the  mortgage  from  them  to  Beard  passed  to  him  this  as 
well  as  that  which  was  hi-Id,  or  to  which  they  were  entitled,  in  their 
own  right;  and  the  plaintiiT,  under  the  proceedings  in  foreclosure 
of  that  mortgage,  and  by  the  deed  of  Beard  to  him,  became  the 
owner,  entitled  to  the  same  rights.  See  Lawrence  vs.  Bayard^  7 
Paige  76. 

All  of  those  children,  except  Fanny  Baldwin,  survived  John  Jack- 
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BOD,  their  father,  and  they,  with  Fanning  Baldwin,  the  only  issue 
of  Fanny,  on  his  death  became  and  were  his  only  heirs  at  law,  and 
their  estate,  which  had  before  been  contingent,  became  vested  in 
possession  and  absolate ;  and  thereupon  the  plaintiff  became  the 
owner  in  his  own  right  in  fee  simple  of  all  the  estate  in  the  lot  in 
question,  except  the  share  (being  one  eleventh  part)  in  which 
Fanny  Baldwin,  until  her  death,  had  a  contingent  estate.  That 
estate  determined  by  her  death,  and  upon  the  death  of  John  Jack- 
son, Fanning  Baldwin,  who  was  one  of  the  heirs  at  law,  became 
vested  with  the  title  to  that  share  in  fee  simple  as  purchaser  under 
the  deed  to  his  grandfather,  and  not  as  heir  at  law  to  his  mother. 
Her  covenants  do  not,  therefore,  affect  the  title. 

The  result  of  the  views  above  expressed  is  that  the  plaintiff  was 
entitled  to  recover  ten  eleventh  equal  parts  of  the  lot  in  question, 
being  the  shares  of  the  surviving  children  of  John  Jackson,  but 
that  he  had  no  right  to  the  share  of  Fanning  Baldwin  (the  other 
eleventh),  which  had  become  vested  in  him  before  the  defendant 
entered  into  the  possession  of  the  premises,  and  which  was  then 
and  has  continued  to  be  outstanding. 

The  judgment  as  to  that  is  therefore  erroneous,  and  must 

for  that  reason  be  reversed,  and  a  new  trial  is  ordered. 

Costs  to  abide  event. 


A  full  discussion  of  the  effect  of  cove- 
nants  of  warranty  and  conyeyances  upon 
contingent  interests,  would  transcend 
the  limits  of  a  note.  We  shall  only 
attempt  to  examine  the  leading  questions 
presented  by  the  facts  of  the  principal 
ease,  some  of  which  were  passed  upon 
by  the  Court. 

I.  Estoppel  by  deed.  1.  By  covenants 
of  warranty.  2.  From  the  relation  ex- 
isting between  the  parties  to  the  deed. 

1.  The  doctrine  of  estoppel  by  cove- 
nants of  warranty  is  too  well  settled  to 
be  shaken,  but  it  ought  not  to  be  ex- 
tended farther  than  the  principle  on 
which  it  rests  requires.  In  cases  which 
might  easily  occur,  and  some  of  which 
have  found  their  way  into  the  books  (as 


for  example,  Mickles  vs.  Townsend,  18 
N.  Y.  676 ;  White  vs.  Patten,  24  Pick. 
824),  a  conveyance  which  would  not 
appear  on  an  abstract  nor  be  disclosed 
by  the  ordinary  searches,  would  be  en< 
forced  against  purchasers  for  value 
without  actual  notice,  and  defeat  a  regu- 
larly deduced  title. 

The  rule  is,  that  a  deed  of  land  in  fee 
with  covenants  of  warranty  will  estop 
the  grantor  and  all  claiming  under  him 
to  assert  a  title  subsequently  acquired, 
as  against  the  grantee  and  all  claiming 
under  him.  Yanderheyden  vt.  Crandall, 
2  Denio  9 ;  1  Comst.  41,  s.  o.  in  error; 
Jackson  vt.  Stevens,  13  Johns.  316; 
Brown  vt.  McCormick,  6  Watts  60 ; 
White  vt.  Patten,  24  Pick.  324,  are  lead- 
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ing  cases  on  tMs  suluect.  There  are  Bucknell,  2  B.  &  Ad.  278 ;  Pelletreau  vt, 
similar  decisions  in  almost  every  State  Jackson,  11  Wend.  110. 
in  the  Union,  which  are  collected  in  The  reason  of  the  second  exception  to 
Hare  &  Wallace's  note  to  Doe  vt,  Oliver,  the  rule  as  stated,  will  appear  when  its 
at  the  end  of  2  Smith  Lead.  Gas.  645,  object — the  preyention  of  circuity  of 
(4th  Am.  ed.)  See  also  2  Prest.  Abstr.  action — is  considered.  When  land  is 
215,  212.  conyeyed  with  warranty  iu  fee,  in  which 

Without  examining  these  cases  criti-  the  grantor  is  seised  of  a  less  estate^ 
cally  here,  it  is  believed  that  the  prin-  the  measure  of  damages  on  eviction 
ciple  on  which  they  rest  is  this,  that  after  the  expiration  of  the  estate  con- 
where  a  deed  contains  a  direct  assertion  veyed,  is  the  difference  between  its  value 
of  a  fact  material  to  the  contract,  it  ftnd  the  value  of  the  fee:  Tanner  vs. 
would  be  inequitable  to  allow  a  party  Livingston,  12  Wend.  83.  If,  therefore, 
making  the   assertion   to  deny  it,   as    ^he  grantor  were  estopped  by  his  war- 

against  one  who  has  relied  upon  it  and  ranty  to  assert  a  title  subsequently  ac- 

would  be  injured  by  its  contradiction,  quired,  he  would  lose  more  than  the 

The  object  of  the  rule  is  to  prevent  cir-  law  would  award  the  grantee  as  dam- 

cuity  of  action,  for  if  the  grantor  could  ages.     It  is,  therefore,  well  settled  that 
recover  by  controverting  his  assertion     **  there  can  be  no  estoppel  where  an  in- 

or  warranty,  the  grantee  would  have  a  terest  passes."     Or,  in  the  language  of 

right  of  action  for  an  equal  amount  of  Prof.  Washburn's  learned  work  on  Real 

damages  for  its  breach :  2  Prest.  Abstr.  Estate,  Vol.  2,  p.  476:  "  To  bar  a  party 

212;  Jackson  vs.  Hubble,  1  Cow.  613;  by  .his   covenant   of  warranty  it  must 

Tracy,  Sen.,  in  Jackson  V9.  Waldron,  18  convey  no  title  to  the  premises  nor  pass 

Wend.  178,  207 ;  Nelson,  C.  J.,  in  Pel-  anything  upon  which  the  covenant  can 

letreau  v».  Jackson,  11  Wend.  117 ;  Shel-  operate,  for  if  it  passes  a  title  or  interest, 

ley  vt.  Wright,  Willes  9;  Leach,  V.  C,  the  covenant  does  not  operate  as  an  es- 

in  Benslcy  vs.  Burdon,  2  Sim.  &  Stu.  toppel  even  though  it  cannot  operate 

526.  upon  the  interest  to  the  full  extent  of 

The  two  leading  limitations  to  the  the  intention  of  the  parties:"   4  Kent 

rule  as  stated,  flow  naturally  from  the  98 ;  Jackson  V9.  Hoffman,  9  Gowen  271 ; 

principle  on  which  it  rests.     Where  the  Lewis  vt.  Baird,  8  McLean  56,  78 ;  Go. 

true  state  of  the  title  is  apparent  on  the  Litt.  47,  6 ;  2  Prest.  Abstr.  216.     The 

face  of  the  deeds  containing  the  war-  cases  cited  hereafter  as  to  estoppel  be- 

ranty,  and  under  which  a  party  claims,  tween  landlord  and  tenant  are  also  in 

the  grantor  is  not  estopped  by  his  war-  point. 

ranty,  for  it  is  evident  that  the  grantee  There  is  a  class  of  cases  in  Massaehu- 
could  not  have  been  misled.  Or  in  the  setts  which  may  conveniently  be  classi* 
words  of  CoKs:  <*  Estoppel  against  es-  fied  under  this  lattef  head.  Doane  r«. 
toppel  doth  set  the  matter  at  large."  Willcut,  5  Gray  828,  and  Miller  rtt. 
Brewster  i'*.  Striker,  2  Comst.  19,  89;  Ewing,  6  Gushing  84,  were  grants  of 
Go.  Litt.  352,  h ;  2  Preston  Abstr.  209 ;  land  by  tenants  in  common,  with  a  cove- 
Doe  vt.  Earl  of  Scarborough,  3  Ad.  &  nant  that  the  grantees  should  hold  the 
Ell.  2,  12,  88;  Wheelock  vs.  Henshaw,  land  conveyed  "free  of  all  right,  title, 
19  Pick.  341 ;  Hermitage  vt.  Tomkins,  interest,  or  claim  whatever  of  them  (the 
1  Ld.  Raym.  729  ;  Sinclair  vs.  Jackson,  grantors),  or  either  of  them,  or  of  their 
8  Gowen  543,  586.     See  also  Right  t*«.  heirs  or  assigns,  or  of  any  person  claim- 
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lag  from,  by,  or  under  them  or  either  wonld  allow  the  tenant  after  such  resto- 
of  them."  In  Doane  va,  Willcut,  there  ration  to  asaert  a  title  hostile  to  the 
was  also  a  recital  that  the  grantors  were  party  under  whom  he  entered.  So  the 
seised  in  fee.  It  was  held  that  neither  tenant  is  estopped  t»deny  the  landlord's 
the  grantors  nor  their  heirs  were  es-  title.  But  the  exception  already  stated 
topped  to  assert  a  subsequently  acquired  as  to  there  being  no  estoppel  where  an 
title,  whether  derived  from  a  third  party  interest  passes,  is  very  well  established 
or  from  one  of  the  grantors.  The  Court  as  applicable  to  this  relation.  The  ten- 
considered  that  the  covenant  was  satis-  ant  may  show  as  a  defence,  either  in 
fied  by  the  actual  seisin  and  estate  ejectment  or  covenant,  for  the  rent,  that 
which  passed  by  the  deeds.  Such  a  the  landlord's  interest  existing  at  the 
covenant  estops  the  grantor  to  deny  that  the  time  of  the  lease  has  expired :  1 
any  interest  passed  by  the  deed.  Gibbs  Washb.  Real  Est.  859 ;  Doe  vs.  Seaton, 
w.  Thayer,  6  Gushing  30.  And  these  2  Cr.,  Mees.  &  Rose.  728;  Franklin  v«. 
cases  are  to  be  distinguished  from  those  Carter,  1  C.  B.  750;  Hill  vs.  Saunders, 
in  which  the  conveyance  is,  not  of  the  2  Bing.  112,  s.  c.  in  error,  4  B.  &  Cress, 
land,  but  of  the  grantor's  interest  in  it.  529. 

Here  it  is  very  clear  that  the  warranty  So  it  is  laid  down  that  a  mortgagor  is 
is  satisfied  by  the  interest  of  the  grantor  bound  to  deliver  possession  to  the  mort- 
existing  at  the  time  of  the  execution  and  gagee,  and  cannot  assert  a  title  acquired 
delivery  of  the  deed,  and  does  not  affect  subsequent  to  the  mortgage :  1  Washb. 
any  subsequent  title:  Wight  vs,  Shaw,  R.  Est.  551 ;  Barber v«.  Harris,  15  Wend. 
5  Gush.  56 ;  Blanchard  vt.  Brooks,  12  615 ;  Doe  vs.  Tickers,  4  Ad.  &  Ell.  782. 
Pick.  47.  An  exception,  similar  to  that  lastly 
2.  Estoppels  arising  from  the  relation  stated  as  applicable  to  the  relation  of 
of  the  parties  to  the  deed.  After  con-  landlord  and  tenant,  was  applied  to  that 
siderable  controversy  it  is  at  last  settled  of  mortgagor  and  mortgagee  in  Right 
that  the  grantee  is  not,  <u  such,  estopped  t?«-  Bucknell,  2  B.  &  Ad.  278. 
to  deny  his  grantor's  title :  Blight's  This  rule  rests  obviously  on  the  corn- 
Lessee  M.  Rochester,  7  Wheat.  535  ;  mon  law  doctrine  that  the  mortgogor  is 
Watkins  vs.  Holman's  Lessee,  16  Peters  tenant  to  the  mortgagee.  The  extent  to 
25,  51 ;  Sparrow  w.  Kingman,  1  Comst.  which  it  would  be  enforced  in  different 
242;  Averill  »«.  Wilson,  4  Barb.  180.  States,  would  obviously  depend  very 
Such  cases  as  Jackson  vs.  Hinman,  10  much  upon  the  tendency  of  the  juris- 
Johns.  292,  are  substantially  overruled  prudence  of  each  to  enforce  the  common 
by  these  later  decisions.  The  true  rule  law  strictness  as  to  mortgages.  It  has 
applicable  to  all  this  class  of  cases  and  been  held  in  New  York  that  the  mort- 
subject  to  the  exceptions  already  stated,  gagor's  tenant  is  not  tenant  to  the  mort- 
was  laid  down  by  Parkib,  J.,  in  Hill  vs,  gagee,  and  can  show  as  a  defence  to 
Hill,  4  Barb.  419.  **  There  is  no  estop-  ejectment  by  the  latter,  that  the  land 
pel  except  where  the  occupant  is  under  has  been  sold  under  judgments  senior 
an  obligation,  express  or  implied,  to  re-  to  the  mortgage :  6  Wend.  666,  Jackson 
store  the  possession  at  some  time  or  in  vs.  Rowland.  This  ca^e  is  hardly  recon- 
some  event."  So  also.  Bank  of  Utica  cilable  with  Doe  vs.  Clifton,  4  Ad.  &  £11. 
n,  Mersereau,  8  Barb.  Ch.  528,  566.  813.  There  is  a  class  of  cases  sometimes 
And  the  same  case  limits  the  obligation  cited  to  establish  the  position,  that  a 
to  the   restoration  of  possession,  and  partition  between  tenants  in  common, 
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followed  hj  a  continuous  and  peaoeftd  under  devises  to  tbe  surriYor  of  two  or 
possession  according  to  the  partition,  more.  One  joint  tenant  could  alwajs 
estops  the  parties  making  it  to  deny  its  release  to  his  co-tenant,  {per  mitltr  Tet* 
Taliditj.  But  it  is  belieyed  that  all  tatt^  as  the  phrase  was),  so  as  to  Test 
these  cases  will  be  found  on  examination  the  entire  fee  in  the  latter.  Tet  in  fact, 
to  fall  within  two  classes.  In  the  first,  he  has  but  an  estate  for  the  joint  lives 
the  partition  was  by  parol  of  vested  with  the  possibility  of  survivorship, 
interests,  held  under  different  titles  by  And  there  would  seem  tp  be  no  good 
tenants  in  common,  and  the  only  object  reason  why  a  party  should  not  be  able 
of  the  partition  was  to  ascertain  what  to  release  the  possibility  of  survivorship 
portion  each  should  hold  in  severalty :  when  it  is  limited  by  express  words  as 
Mount  vs.  Morton,  20  Barb.  123 ;  Jack-  well  as  when  it  arises  by  construction 
son  vs.  Harder,  4  Johns.  202.  The  from  words  of  conveyance  in  joint  ten- 
other  class  comprises  partitions  by  deed  ancy.  On  these  two  points  Miller  vs. 
with  warranty,  and  the  ^toppel  arising  Emans,  19  N.  Y.  886,  was  decided.  The 
from  such  transactions  is  in  no  respect  words  of  the  devise  in  that  case  we.e 
different  from  that  raised  by  an  ordinary  construed  to  create  a  contingent  joint 
deed  with  warranty,  and  subject  to  simi-  tenancy,  and  a  release  by  four  of  the 
lar  exceptions :  Brewster  vs.  Striker,  2  tenants  to  their  co-tenants  in  possession 
Comst.  19,  89 ;  Doane  vs.  Willcut,  6  Gray  of  the  freehold  was  held  to  pass  the 
828 .  possibility  of  the  releasors'  survivorship, 

II.  The  effect  of  releases  upon  possi-  and  to  enlarge  the  estate  of  the  releasees, 
bilitie's  and  contingent  interests.  The  in  both  respects  Miller  vs.  Emans  is  dis- 
common law  discourages  conveyances  tinguishable  from  the  second  class  of 
of  mere  rights  to  parties  not  in  posses-  cases  under  the  Medcef  Eden  will :  Pel- 
sion,  but  favors  releases  to  tenants  of  letreau  vs.  Jackson,  11  Wend.  110,  s.  c. 
the  freehold,  and  it  was  early  settled  in  error,  sub  nom.  Jackson  vs.  Waldron, 
that  a  contingent  remainder,  when  the  18  Wend.  178,  196.  It  is  believed  that 
remainder-man  was  designated,  and  the  these  cases  will  yet  be  harmonised  on 
event  upon  which  the  remainder  was  to  the  principle  suggested,  on  which  Chan- 
vest,  only  was  uncertain,  was  releasable  cellor  Walwobth  based  his  dissenting 
to  the  tenant  of  the  freehold,  and  it  came  opinion :  18  Wend.  195. 
finally  to  be  treated  as  descendible,  de-  However  this  may  be,  it  would  seem 
visablc,  and  assignable :  Roe  vs.  Jones,  to  be  well  settled  that  a  possibility  with- 
1  H.  Bla.  80  :  Wright  vs.  Wright,  1  Ves.  out  an  interest  cannot  at  law  be  released 
Sen.  409 ;  Wilson  vs.  Wilson,  82  Barb,  or  assigned  to  a  stranger :  8  Prest. 
3:18;  Fortescue  vs.  Satterthwaite,  1  Ired.  Abstr.  5,  6;  2  Id.  96,  96,  206  ;  Doe  vs. 
N.  C.  570.  But  where  the  person  to  Tomkinson,  2  Maule  &  Sel.  166  ;  4  Kent 
whom  the  remainder  is  limited  is  uncer-  260 ;  4  Cruise  Dig.  808,  tit.  82,  ch.  23, 
tain,  any  one  in  whom  it  might  possibly  ?  1 ;  NicoU  vs.  N.  Y.  &  Erie  Railroad, 
vest  thereafter  is  said  to  have  a  naked  12  N.  Y.  (2  Kern.)  121  ;  Jackson  vs. 
possibility  only  without  any  interest.  Catlin,  2  Johns.  248,  261 ;  and  Lampet's 

Whether  such  a  possibility  can  be  re-  Case  and  the  Medcef  Eden  Cases  already 

leased  even  to  the  tenant  of  the  freehold  cited. 

is  at  least  a  doubtful  question :  Lampet's  When  a  remainder,  as  in  the  principal 

Case,  10  Rep.  61,  a,  is  explicit  that  it  case,  is  conveyed  or  devised  to  the  heirs 

cannot.     Most  of  the  cases  have  arisen  of  a  person  yet  living,  the  heir  apparent 
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has  such  a  naked  possibility  only :  4  to  be  obserred,  howeyer,  that  the  case 

Kent  207  ;  Feame  on  Remainders  371 ;  did  not  call  for  such  a  remark.     An  as- 

Campbell  vs.  Rawdon,  18  N.  Y.  412;  1  signmentin  bankruptcy  was  decided  not 

Hilliard  Real  Est.  ch.  41,  2  18,  83,  pp.  to  pass  such  an  expectancy.     On  the 

515,  617  (3d  ed.),  and  the  cases  lastly  other  hand  Judge  Stobt,  2  £q.  Jur.  { 

cited.  1040,  e,  d,  says  that  contingent  imerests 

This  will  be  seen  even  more  clearly  and  expectancies  may  be  assigned  in 
by  an  allusion  to  the  doctrine  of  abey-  equity.  See,  however,  {  1021,  and  4 
anee.  Feame,  it  will  be  remembered,  Kent  144.  It  is  beUeved  that  wheneyer 
maintained  that  the  fee  was  never  in  such  an  assignment  has  been  enforced 
abeyance,  but,  in  case  of  a  feoffment  it  has  been  as  a  contract  to  convey  ;  and 
with  livery  to  A.  for  life,  remainder  in  that  all  possibilities,  whether  coupled 
contingency,  remained  in  the  'feoffor  with  an  interest  or  not,  may  be  made 
until  the  remainder  vested.  Preston,  the  subject  of  such  a  contract.  But  the 
Cornish,  Kent,  and  the  other  text- writers  party  claiming  under  it  must  aver  and 
who  controvert  this  position,  agree  that  prove  that  he  bargained  and  paid  for 
the  fee  d9es  not  pass,  even  in  case  of  a  that  precise  interest  or  possibility,  for 
feoffment,  to  the  contingent  remainder-  an  adequate  and  valuable  consideration 
men,  and  the  authorities  are  uniform  in  good  faith :  Yarick  vs.  Edwards,  6 
that  in  conveyances  deriving  their  effect  Dcnio  664,  690 ;  1  Powell  Mortg.  17,  18; 
from  the  Statute  of  Uses,  *' if  the  use  of  Pope  vs.  Whitcombc,  3  Russell  124; 
the  fee  be  limited  in  contingency,  the  Whitfield  vs.  Fausset,  1  Yes.  Sen.  387; 
fee  will  result  to  the  grantor  till  it  can  Trull  vs.  Eastman,  8  Met.  121 ;  Har- 
vest" And  it  will  descend  to  his  heirs :  wood  vs.  Tooke,  2  Simons  192 ;  Beckley 
2  Preston  Abstr.  83,  99 ;  Feame  on  vs.  Newland,  2  P.  Wms.  182.  It  is  to 
Remainders  528;  4  Kent  257;  Green-  be  observed,  however,  that  personalty 
leafs  note  to  2  Cruise  830,  tit.  16,  ch.  8,  was  the  subject  of  the  contract  in  the 
{  2.    And  grants  are  assimilated  to  con-  two  latter  cases. 

veyances  to  uses :  4  Cruise  52,  tit.  32,  How  far  this  doctrine  is  modified  by 

eh.  4,  {  41-44.  such  statutes  as  that  of   New  York, 

If,  therefore,  the  fee  is  in  the  grantor  quoted  in  Judge  Lott's  opinion,  remains 

and  descends  to  his  heirs,  it  is  difficult  to  be  ascertained  by  judicial  decision, 

to  see  how  a  conveyance  by  a  person  It  may  be  maintained  with  plausibility, 

who  may  possibly  acquire    it    subse-  at  least,  that  possibilities  are  not  estatei 

quently   can   affect  it,   other   than   by  and  so  not  included  in  the  terms  of  the 

way  of  estoppel,  or  contract  to  convey,  statute,  and  that  estates  in  possession 

III.    The  assignability  in  equity  of  are  not  alienable  by  those  who  have  no 

possibilities  and   contingent   interests,  interest  in  them.    But  it  is  not  proposed 

On  this  subject  there  are  conflicting  au-  to  enter  into  a  criticism  upon  the  prin- 

thorities.    On  the  one  hand  Lord  Eldon  cipal  case,  for  similar  questions,  arising 

declares,  in  Carleton  vs,   Leighton,  3  under  the  same  title,  will  probably  soon 

Meriv.  667,  that  the  expectancy  of  an  come  before  the  New  York  Court  of  Ap- 

heir  presumptive  is  not  capable  of  being  peals, 

made  the  subject  of  a  contract.     It  is  E*  P*  W. 
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Supreme  Judicial  Court  of  New  Hampshire. 

DAVID  F.  BROWN  V8.  JAMES  SIMONS  et  dl. 

Where  the  mortgagor's  assignee  oflfered  to  pay  the  mortgage-debt,  at  the  same 
time  producing  the  money  in  a  pooket-book,  a  part  of  which  was  in  bank  notes, 
and  the  holder  of  the  mortgage  refused  to  receive  it,  without  making  any  objee* 
tion  to  the  amount  or  kind  of  money :  held^  that  further  proceedings  were  dis- 

'  pensed  with,  and  that  the  tender  was  valid. 

A  mortgagee  in  possession  and  faking  the  rents  and  profits,  can  acquire  no  title 
against  the  mortgagor  or  his  assignee,  by  a  purchase  of  the  land  at  a  collector's 
sale  for  the  taxes  upon  it ;  but  he  may  add  the  sum  paid  for  such  taxes,  to  the 
mortgage-debt  as  expenses  necessarily  incurred  in  protecting  the  estate. 

Where  the  mortgagor  sells  portions  of  the  land  at  different  times,  that  which  he 
retains  will,  in  equity,  be  held  primarily  liable  for  the  whole  debt ;  and  if  not 
sufficient,  the  several  parcels  sold  will  be  liable  in  the  inverse  order  of  such 
sales,  beginning  with  the  parcel  last  sold. 

Provided  however,  that  the  previous  conveyances  not  registered,  are  subject  to  be 
postponed  to  subsequent  registered  conveyances. 

The  release  by  the  mortgagee  of  a  portion  of  the  land  mortgaged  with  the  knowledge 
of  a  prior  sale  of  another  portion,  will  operate  as  to  such  prior  purchaser  as  a 
discharge  pro  tanto  of  the  mortgage-debt. 

This  is  a  bill  in  equity,  alleging  the  purchase  by  Samuel  An- 
drews of  George  W.  Thayer,  of  a  considerable  tract  of  land  in 
Manchester,  valuable  for  building  lots,  on  the  17th  day  of  October, 
1855,  and  a  mortgage  back  on  the  same  day  to  secure  the  pay- 
ment of  the  price ;  that  the  land  was  afterwards  by  said  Andrews 
cut  up  into  house  lots,  and  the  greater  part  sold  at  various  times 
to  different  persons,  and  amongst  others,  one  lot  was  sold  to  Otis 
Chamberlain,  November  5th,  1856,  and  by  him  to  the  plaintiff, 
who  now  holds  the  same. 

That  some  of  the  deeds  were  recorded  soon  after  they  were 
given,  and  others  not  until  subsequent  conveyances  were  made  and 
registered. 

That  among  these  conveyances  by  said  Andrews  was  one  to  A. 
P.  Jefts  of  a  large  tract,  of  which  said  Thayer,  then  holding  said 
mortgage,  gave  a  release. 

The  bill  further  alleges  that  the  mortgage  is  still  outstanding, 
and  that  the  holder  has  made  attempts  to  foreclose  it  upon  the 
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whole  property ;  whereas  the  parcels  still  retained  by  the  mort- 
gagor, and  those  sold  by  him  since  the  sale  to  the  plaintiff's 
grantor,  are,  as  alleged  by  the  bill,  of  value  sufficient  to  satisfy 
and  discharge  the  entire  mortgage-debt ;  and  the  plaintiff  claims 
that  the  holder  of  the  mortgage  should  first  be  required  to  make 
application  of  those  parcels  before  having  recourse  to  the  lot  held 
by  the  plaintiff* 

The  bill  also  states  that  Thayer,  on  December  28th,  1858,  took 
possession  of  the  mortgaged  property  for  the  purpose  of  foreclos- 
ing the  mortgage,  and  afterwards,  before  September  Ist,  1859, 
assigned  the  mortgage  to  the  defendant  Simons,  and  that  in  the 
fall  of  that  year  the  plaintiff  called  upon  Simons,  produced  the 
money,  and  offered  to  pay  the  entire  mortgage-debt,  but  that 
Simons  refused  to  receive  it. 

The  plaintiff  also  offers  to  pay  the  amount  now  due  on  the  mort- 
gage, and  also  prays  that  a  receiver  may  be  appointed  to  sell  the 
lands  retained  by  said  Andrews,  and  those  sold  by  him  since  the 
sale,  to  plaintiff's  grantor,  and  apply  the  avails  thereof  to  the  pay- 
ment of  said  mortgage-debt,  and  for  such  other  and  further  relief 
as  his  case  may  require. 

The  answers  of  Simons  and  sundry  others  who  were  grantees 
of  said  Andrews,  admit  the  conveyances  as  stated  in  the  bill,  but 
Simons  denies  that  the  lands  retained  by  Andrews,  and  those  sold 
since  the  conveyance  to  plaintiff's  grantor,  are  of  sufficient  value 
to  pay  the  entire  mortgage-debt — and  denies  that  plaintiff  offered 
to  pay  such  debt,  as  stated  in  the  bill,  but  claims  that  the  mortgage 
las  been  duly  and  legally  foreclosed  upon  the  whole  of  the  land. 

The  answer  also  alleges  that  on  the  15th  day  of  January,  1859, 
a  large  portion  of  the  mortgaged  premises,  including  the  plaintiff's 
lot,  was  sold  by  the  collector  of  Manchester  for  the  taxes  of  1858, 
to  the  said  Thayer,  and  the  tax  not  having  been  paid  within  the 
year,  the  land  was  at  the  expiration  thereof  conveyed  to  him ;  and 
afterwards,  on  the  17th  day  of  February,  1860,  was  by  him  con- 
Teyed  to  the  said  Simons,  who  now  alleges  himself  to  be  the  owner 
of  the  lot  claimed  by  the  plaintiff. 

The  answer  of  Otis  Chamberlain,  the  plaintiff's  grantor,  alleges 
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that  at  the  time  of  the  conveyance  to  him  he  had  no  knowledge^ 
information,  or  suspicion  of  any  incumbrance  upon  the  lands ;  and 
the  answer  of  A.  P.  Jefts,  one  of  said  Andrews's  grantees,  states 
that  when  Thayer  assigned  his  mortgage  to  Simons,  he  informed 
him  that  he  had  before  released  to  said  Jefts  his  claim  by  yirtne 
of  the  mortgage  upon  the  parcel  sold  to  Jefts  by  Andrews. 

The  case  was  heard  upon  the  bill,  answers,  and  proofs,  and  all 
further  essential  facts  appear  in  the  opinion  of  the  Court. 

S.  JV.  Bellj  for  plaintiff. 

W.  0.  ^  S.  G.  Clarkej  for  Simons. 

The  opinion  of  the  Court  was  delivered  by 

Bellows,  J. — The  denial  in  the  answer  of  Simons  of  an  offer 
to  pay  the  amount  of  the  Thayer  mortgage  is,  we  think,  overcome 
by  the  testimony  of  the  plaintiff  and  Isaac  W.  Fogg,  which  sus- 
tains the  allegations  in  the  bill. 

From  their  statements  it  appears  that  the  plaintiff,  in  the  pre- 
sence of  Fogg,  met  the  defendant  Simons  on  the  27th  day  of 
December,  1859,  and  proposed  to  pay  him  the  amount  of  the 
Thayer  mortgage,  and  take  an  assignment  of  it ;  that  Simons 
declined  the  proposal,  and  the  plaintiff  then  proposed  to  pay  it 
without  any  assignment,  and  took  out  his  pocket-book  and  offered 
to  pay  it,  lie  having,  as  he  testifies,  the  money  with  him  for  that 
purpose ;  that  Simons  then  said  that  this  was  no  place  to  pay  the 
money,  it  being  out  of  doors  and  windy ;  and  thereupon  the  plain- 
tiff proposed  to  go  to  Simons's  boarding-place  near  by  and  pay  it, 
but  Simons  declined,  and  said  he  should  not  take  the  money  until 
he  had  seen  his  brother ;  and  according  to  Fogg's  account,  on  the 
plaintiff's  asking  Simons  if  he  refused  to  take  the  money,  he  said 
he  would  not  take  it  anyway. 

The  weight  of  the  evidence  then  is  that  the  plaintiff  had  the 
money  with  him,  took  it  out  of  his  pocket,  and  offered  to  pay 
Simons  the  amount  of  the  Thayer  mortgage,  without  any  con- 
ditions,  and   that  Simons  refused  to  take    it,   without   making 
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any  objection  to  the  amount,  or  that  the  money  was  chiefly  in  bank 
notes. 

The  answer  of  Simons  denies  any  offer  to  pay,  but  admits  a 
conversation  about  redeeming  the  mortgage,  and  says  it  was 
agreed  to  go  to  Manchester  and  see  further  about  it.  We  think, 
however,  that  the  weight  of  the  evidence  is  against  him  on  that 
point,  and  sustains  the  bill. 

Under  these  circumstances  we  think  a  further  offer  of  the 
money  was  dispensed  with,  and  that  a  valid  tender  was  made  :  2 
Greenl.  Ev.  §  603,  and  note  1  and  cases  cited ;  Hazard  vs.  Loving 
et  aLy  10  Cush.  267  ;  Parker  vs.  Perkins,  8  Id.  319 ;  and  Sergeant 
vs.  Graham^  5  N.  H.  440,  and  cases  cited ;  and  we  also  think  that 
all  objection  to  the  character  of  the  money  was  waived :  Cum- 
mings  vs.  Putnam^  19  N.  IL  569. 

Assuming,  therefore,  that  the  money  is  ready  in  Court  for  the 
defendant  Simons,  as  set  forth  in  the  amendment,  the  plaintiff  has 
shown  a  title  to  redeem  unless  it  be  defeated  by  the  sale  for  taxes 
set  up  in  Simons*s  answer.  Upon  that  point  it  appears  that  on 
December  28th,  1868,  Thayer  entered  into  possession  of  the  land 
under  process  for  the  purpose  of  foreclosing  the  mortgage ;  and 
January  15th,  1859,  the  collector  of  taxes  sold  a  part  of  the  mort- 
gaged premises,  including  plaintiff's  lot,  to  Thayer  for  the  taxes 
of  1858,  and  not  having  been  redeemed  within  the  year,  the  said 
Thayer  conveyed  the  same  to  Simons,  to  whom  he  had  previously, 
on  the  23d  day  of  May,  1839,  assigned  the  mortgage. 

So  that  at  the  time  of  the  sale  and  payment  of  the  money  for 
the  taxes,  Thayer  was  himself  the  holder  of  the  mortgage,  and  in 
possession  under  it,  although  the  taxes  were  assessed  in  April 
previous,  and  consequently  before  Thayer's  entry. 

The  payment  then  was  necessary  to  protect  the  estate,  and  the 
amount  paid  might  unquestionably  have  been  added  to  the  mort- 
gage-debt, as  expenses  necessarily  incurred  by  the  mortgagee  to 
protect  the  estate:  Godfrey  yb.  Watson,  8  Atk.  518;  Washburn 
on  Real  Property  588,  and  cases  cited ;  Mix  vs.  HotchkisB^  14 
Conn.  82 ;  Williams  vs.  Hilton,  85  Maine  354 ;  Page  vs.  FosteVf 
7  N.  H.  892 ;  Kortright  vs.  Oadg,  23  Barb.  497. 
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In  fact,  the  mortgagee  in  possession  holds  the  estate  with  duties 
and  obligations  analogous  to  those  of  a  trustee,  and  is  bound  to 
make  necessary  repairs.  Indeed,  by  the  entry  and  taking  posses- 
sion, he  assumes  the  duties  of  a  provident  owner,  and,  in  the 
nature  of  a  bailiff  to  the  mortgagee,  is  subject  to  an  account  for 
the  profits:  Powell  on  Mortgages  464;  4  Kent's  Com.  167; 
Hughes  vs.  Williams^  12  Ves.  493,  note  a ;  Sunt  vs.  Maynardj 
6  Pick.  491. 

It  is  accordingly  held  that  if  such  mortgagee  procure  the  grant 
of  a  new  term,  after  the  expiration  of  the  old  one,  it  will  be  in 
trust  for  the  mortgagor,  and  redeemed  with  the  principal :  Powell 
on  Mort.  97,  98,  and  cases ;  4  Kent's  Com.  167. 

So,  if  he  assign  his  mortgage  to  an  insolvent  person,  he  will  be 
bound  to  answer  for  the  profits  still,  for  it  is  a  breach  of  trust  to 
assign  such  pledge  to  an  insolvent  person :  3  Bacon's  Abr.  658 ; 
Powell  on  Mort.  467,  and  cases  cited. 

Upon  these  principles  we  think  that  Thayer  could  acquire  no 
title  to  the  property  mortgaged,  or  any  part  of  it,  by  the  purchase 
at  the  tax  sale,  while  he  was  in  possession  and  taking  the  rents 
and  profits ;  but  we  think  it  was  clearly  his  duty  to  pay  such  taxes, 
and  add  the  amount  to  the  mortgage-debt. 

The  bill  sets  out  that  a  portion  of  the  mortgaged  land  is  still 
held  by  the  mortgagor,  and  that  other  portions  were  sold  by  him 
after  the  sale  to  Otis  Chamberlain,  under  which  the  plaintiff  claims, 
and  that  these  lands  are  sufficient  to  pay  off  the  entire  mortgage- 
debt,  without  touching  the  tract  claimed  by  the  plaintiff;  and  the 
bill  prays  that  those  lands  may  be  sold  by  a  receiver,  and  the  \to- 
ceeds  applied  to  extinguish  the  mortgage;  and  also  prays  for 
general  relief. 

And  the  question  is,  whether  the  lands  retained  by  the  mort- 
gagor, and  those  sold  since  the  conveyance  under  which  the  plain- 
tiff claims,  ought  first  to  be  applied  to  the  discharge  of  the 
mortgage. 

In  respect  to  that  which  the  mortgagor  still  retains,  the  law  is 
well  settled  that  it  stands  primarily  liable  for  the  payment  of  the 
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whole  debt,  while  that  which  he  has  sold  is  chargeable  only  for 
the  deficiency  after  the  other  has  been  applied. 

In  principle  it  is  much  like  the  case  where  one  creditor  has 
security  upon  two  funds,  and  another  creditor  upon  one  of  them 
only ;  and  there  a  Court  of  Equity  is  constantly  in  the  habit  of 
decreeing  that  the  first  incumbrancer  shall  look  first  to  the  fund 
on  which  the  other  has  no  lien. 

If  a  mortgagor  who  had  sold  a  part  of  the  property  should 
himself  pay  the  whole  debt,  it  is  quite  clear  that  he  could  not  call 
upon  his  grantee  for  contribution,  for  he  has  merely  paid  his  own 
debt.  Nor  could  any  one  standing  in  his  place  as  the  heir,  or 
person  purchasing  merely  the  equity  of  redemption,  call  for  such 
contribution. 

In  the  case  of  the  sale  by  the  mortgagor,  of  all  the  mortgaged 
property  to  difierent  purchasers  at  the  same  time,  their  equities 
must  be  regarded  as  equal,  and  each  must  contribute  rateably  to 
the  discharge  of  the  common  burthen ;  but  if  such  conveyances 
are  at  different  times,  their  equities,  though  equal  as  respects  the 
mortgagor,  are  not  equal  as  respects  each  other — because  as  the 
land  last  conveyed,  while  in  the  hands  of  the  mortgagor,  was  pri- 
marily liable  for  the  whole  debt,  it  is  not  equitable  that  its  charac- 
ter should  be  changed,  and  the  charge  upon  it  diminished  by  a 
subsequent  conveyance ;  and  besides,  if  the  equities  were  to  be  re- 
garded as  equal,  that  of  the  first  purchaser  is  prior  in  point  of 
time,  and  neither  having  the  legal  title,  the  maxim  qui  prior  est  in 
tempore^  potior  est  in  jure^  must  apply.  This  doctrine  is  established, 
we  think,  by  a  great  preponderance  of  authority :  Washburn  on 
Real  Property  570,  and  cases  cited ;  4  Kent's  Com.  179,  notes  a 
and  1 ;  Olowes  vs.  Bickinson,  5  Johns.  Ch.  240 ;  James  vs.  JBTtiJ- 
hardy  1  Paige  Ch.  Rep.  234;  Jenkins  vs.  Freyer^  4  Id.  63;  Guion 
vs.  Knapp^  6  Id.  35 ;  Patty  vs.  Pease,  8  Id.  277 ;  Skiel  vs.  Spra- 
ker,  8  Id.  195 ;  Schryver  et  al,  vs.  Teller  et  a?.,  9  Id.  173  ;  Hovmrd 
vs.  HaUey^  4  Sandf.  565 ;  La  Farge  Ins.  Co.  vs.  Bell,  22  Barb. 
54 ;  O-ates  vs.  Adams  et  al.,  24  Vt.  71 ;  Chase  vs.  Woodbury, 
6  Gush.  143 ;  Blake  vs.  Morse,  3  Halst.  Ch.  609 ;  Shannon  vs. 
MarseliSj  1  Saxton  N.  J.  Ch.  Rep.  418,  421 ;  Henklee  vs.  Allstadst, 
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4  Gratt.  284  j  Jonez  vs.  Myriek^  8  Gratt.  179 ;  Britton  vs.  Updike^ 
2  Green.  Ch.  Rep.  125;  Wickoffvs.  Davis,  3  Id.  224;  Hilliard  on 
Mort.  237,  and  cases  cited. 

It  is  true  that  doubts  of  this  doctrine  are  expressed  by  Mr. 
Justice  Story,  in  2  Eq.  Jur.,  §  1233,  and  a  different  rule  seems 
to  have  been  adopted  by  the  Vice-Chancellor  in  Baimea  vs.  Mac- 
stery  1  Younge  &  Coll.  406,  and  it  is  held  otherwise  in  Kentucky, 
Dickey  vs.  Thompson^  8  B.  Mon.  312.  Yet  we  think  the  weight 
of  authority  is  strongly  in  favor  of  the  rule  we  have  stated,  and 
we  think  that  upon  principle  the  last  purchaser  cannot  be  regarded 
as  standing  upon  the  same  ground  as  the  first. 

In  Hartly  vs.  0' Flaherty^  Lloyd  &  G.,  Cases  temp.  Plunket  216, 
Lord  Plunket  holds  that  <<  if  a  mortgagor  sells  a  portion  of  his 
equity  of  redemption  for  valuable  or  good  consideration,  the  en- 
tire residue  undisposed  of  by  him  is  applicable,  in  the  first  in- 
stance, to  the  discharge  of  the  mortgage,  and  in  ease  of  the  bond 
fide  purchaser ;  and  it  is  contrary  to  any  principle  of  justice  to 
say  that  a  person  afterwards  purchasing  from  that  mortgagor  shall 
be  in  a  better  situation  than  the  mortgagor  himself  in  respect  to 
any  of  his  rights." 

If,  however,  at  the  time  of  the  subsequent  conveyance  by  the 
mortgagor,  the  grantee  has  no  notice  of  the  prior  conveyance,  in 
fact,  or  constructively  (the  same  not  having  been  registered),  such 
subsequent  grantee  ought  not  to  take  the  land  so  granted,  subject 
primarily  to  the  whole  debt ;  on  the  contrary,  as  the  prior  grantee 
has  failed  to  record  his  deed,  and  thus  give  notice  of  the  true  state 
of  the  title,  the  subsequent  grantee,  unless  otherwise  notified,  may 
rightfully  regard  the  land  which  is  thus  apparently  in  the  hands 
of  the  mortgagor,  as  primarily  liable  for  the  whole  debt. 

It  is  true  that  the  first  grant  by  the  mortgagor  of  a  part  of  the 
property,  does  not,  in  terms,  impose  a  lien  upon  what  is  left ;  bat 
.  iji ^effect  it  creates  upon  it,  as  between  the  parties,  a  new  incum- 
brance, and  makes  it  liable,  primarily,  for  the  whole  debt,  as  much 
as  if  such  mortgagor  had  mortgaged  it  to  such  purchaser  to  in- 
demnify him  against  the  original  mortgage. 

It  makes  a  case,  then,  that  clearly  comes  within  the  spirit  of 
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our  Statute  of  EarolmentS)  which  is  designed  for  the  security  of 
subsequent  purchasers  and  creditors,  to  give  notice  of  all  convey- 
ances of  any  estate  in  lands,  whether  legal  or  equitable :  1  Story's 
:£q.  Jur.  §  403 ;  Parkeat  vs.  Alexander^  1  Johns.  Gh.  Rep.  398 ; 
4  Greenl.  Cruise's  Dig.  448-452,  and  notes ;  General  Ins.  Co,  vs. 
U.  S.  Ins.  Co.,  10  Md.  517 ;  Brush  vs.  Weare,  15  Pet.  113. 

The  Middlesex  Register  Act,  which  requires  to  be  enrolled  <-  all 
deeds  and  conveyances^''  was  held  to  extend  to  every  species  of 
deed  or  instrument  by  which  lands  may  be  conveyed  or  affected ; 
and  therefore  an  appointment  under  a  power  is  considered  as  a 
conveyance  within  the  register  acts  :  4  Greenl.  Cruise's  Dig.  448; 
Serafton  vs.  Quincy^  2  Yes.  Sen.  413.  In  that  case  it  was  con- 
tended that  this  deed  was  not  a  separate  conveyance,  but  only  the 
execution  of  a  power  under  a  deed  that  was  registered ;  but  the 
Court  held  that  if  this  construction  was  to  prevail,  there  would  be 
an  end  of  the  registry  law,  for  by  this  means  a  secret  deed  might 
be  set  up  to  defeat  him  who  had  registered  before,  and  the  Court 
say  the  case  is  clearly  within  the  mischief  recited,  which  is  to 
prevent  a  party  from  being  defeated  by  a  secret  or  pocket  deed. 
In  Brush  vs.  Weare^  before  cited,  the  Court,  in  discussing  the 
general  doctrine  of  notice,  lays  it  down  that  <<  no  principle  is  bet- 
ter established  than  that  a  purchaser  must  look  to  every  part  of^ 
the  title  which  is  essential  to  its  validity." 

And,  again,  it  is  laid  down  in  the  same  case,  that  <<  the  law  re- 
quires reasonable  diligence  in  a  purchaser  to  ascertain  any  defect 
of  title.  But  when  such  defect  is  brought  to  his  knowledge,  no 
inconvenience  will  excuse  him  from  the  utmost  scrutiny." 

In  accordance  with  such  views,  it  was  held  in  Reeder  et  aL  vs. 
Barr  et  aLj  4  Ohio  458,  that  where  a  patent  was  issued  to  Newell, 
the  assignee  of  Henson,  Reeder 's  administrator,  a  subsequent  pur- 
chaser was  charged  with  notice  of  the  equitable  rights  of  the  heirs 
of  Reeder,  because,  by  the  laws  of  Ohio,  an  administrator  has  no 
power,  unless  authorized  by  the  Court  of  Common  Pleas,  to  con- 
vey an  interest  in  land.  So  in  Brush  vs.  TTeare,  it  was  held  that 
as  the  executor  had  no  power  of  sale,  unless  given  him  by  the 
will,  the  purchaser  was  bound  to  look  into  the  will  and  see  if  such 
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power  was  given.  See  also  Backman  vs.  Charlestown^  42  N.  H. 
184.  If  the  first  conveyance  by  the  mortgagor  after  the  mort- 
gage, is  duly  registered  by  the  grantee,  he  has  done  all  that  he 
can  do  to  give  notice  of  the  new  burthen  that  is  thereby  thrown 
upon  the  part  which  is  retained  by  the  mortgagor  ;  and  a  second 
purchaser,  charged  as  he  clearly  is  with  notice  of  the  mortgage 
upon  the  whole  land  when  the  deed  is  registered,  and  knowing  that 
the  extent  of  the  burthen  upon  his  own  purchase  must  depend 
upon  the  fact  of  there  having  been  a  prior  conveyance  by  the 
mortgagor,  would,  upon  due  inquiry,  and  in  the  exercise  of  rea- 
sonable diligence,  be  led  by  the  record  to  a  knowledge  of  the  true 
state  of  the  title,  and  the  extent  of  the  incumbrance  upon  the 
land  conveyed  to  him.  This  he  is  directly  interested  to  know,  and 
the  first  purchaser  has  placed  the  means  of  knowledge  reasonably 
within  his  reach,  and  it  is  his  own  fault  if  he  neglects  to  avail 
himself  of  it. 

In  the  examination  of  the  title  to  the  part  he  proposes  to  buy, 
he  is  led  directly  to  the  original  mortgage,  and  he  finds  that  his  is 
but  part  of  an  entire  tract  in  which  his  grantor  has  only  a  right 
of  redemption,  and  which  was  originally  subject  to  a  common  bur- 
then, but  liable  to  be  affected  by  a  prior  sale  of  another  part  of 
the  entire  tract. 

Under  such  circumstances,  the  different  parcels  of  the  tract 
mortgaged  cannot,  we  think,  be  regarded  as  separate  and  distinct, 
so  as  to  relieve  him  of  the  duty  to  inquire  into  the  title  to  the 
other  part ;  but  we  think  that,  in  examining  the  title  to  the  part 
he  proposes  to  buy,  he  is  led  directly  to  a  deed  that  puts  him  on 
inquiry  as  to  the  remaining  part  of  the  land :  2  Fonbl.  Equity,  B. 
8,  Ch.  8,  s.  1,  note ;  4  Greenl.  Cruise  Dig.  452,  note ;  Parkest  vs. 
Alezanderj  1  Johns.  Ch.  898.  In  accordance  with  these  views  is 
the  doctrine  of  Chase  vs.  Woodbury^  6  Cush.  148,  where  a  mort- 
gagor conveyed  the  whole  of  the  mortgaged  property  to  S.  k  R., 
to  each  an  undivided  half;  and  S.,  having  recorded  his  deed,  con- 
veyed his  half  to  C.  before  the  deed  to  R.  was  registered ;  and, 
upon  the  payment  by  the  representative  of  R.  of  the  whole  mort- 
gage-debt, it  was  held  that  he  could  not  require  contribution  of 
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0.,  because  C.  had  purchased  without  any  notice  of  the  sale  to  B., 
and  might  therefore  rely  upon  the  other  half,  being  first  holden 
for  the  whole  debt ;  although,  had  the  deed  to  R.  been  recorded, 
it  would  have  been  notice  of  a  lien  on  the  land  sold  to  S.  equally 
with  the  other ;  but  the  failure  to  record  it  was  a  failure  of  one 
claiming  an  incumbrance,  to  wit,  a  lien  on  the  estate  for  a  contri- 
bution for  one-half  of  the  money  he  might  pay  to  redeem  it;  and 
ibis,  the  Court  held,  stood  upon  the  same  footing  as  if  R.  had  a 
mortgage  from  the  first  grantor,  which  he  had  failed  to  record. 

The  result  of  this  case  is,  that  a  party  purchasing  a  part  of  an 
estate  under  mortgage,  would  be  charged  with  notice  of  a  regis- 
tered conyeyance  of  another  part,  when  the  effect  would  be  to 
render  his  part  so  purchased  liable  to  contribution  equally  with  the 
other — and  for  the  same  reason  he  would  be  charged  with  such 
notice  in  a  case  where  the  effect  would  be  to  make  his  purchase 
primarily  liable  for. the  whole  debt.  The  case  of  Chane  vs.  Wood- 
bury  is  directly  in  point,  and  fully  sustains  the  views  we  have  ex- 
pressed. 

It  is  true,  it  has  been  suggested  that  this  right  to  have  first 
applied  the  lands  remaining  in  the  mortgagor's  hands  and  those 
last  sold  is  a  mere  equity,  and  not  a  lien  or  incumbrance  that 
comes  within  the  provisions  of  the  register  laws — and  so  it  is 
directly  held  in  JBUison  vs.  Peeare  et  a2.,  29  Barb.  833,  and  there- 
fore it  was  decided  that  the  deed  first  delivered  would  take  prece- 
dence oyer  a  subsequent  deed  of  another  parcel,  although  the 
latter  was  first  recorded. 

In  this  case,  however,  it  appeared  that  neither  of  these  pur- 
chasers had  knowledge  of  the  original  mortgage  at  the  time  of 
their  purchase ;  and  the  Court  expressly  decline  to  give  an  opinion 
as  to  the  result,  had  the  second  purchaser  known  of  the  existence 
of  the  mortgage,  and  had  examined  the  records,  and,  finding  no 
previous  conveyance,  had  been  induced  to  buy,  supposing  in  good 
faith  that  he  was  the  first  purchaser ;  in  which  case,  it  is  said, 
there  would  be  some  show  of  equity  in  favor  of  the  second  pur- 
chaser. 

In  the  case  of  La  Farge  Fire  Ins.  Oo.  vs.  Belly  22  Barb.  64,  it 
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vw  beld,  upon  mnoh  consideration,  that  the  Register  Act,  vhich 
provides  that  <<  every  conveyance  not  recorded  shall  be  void  against 
a  sabsequent  purchaser  in  good  faith  of  the  same  real  estate,  or 
any  portion  thereof,  whose  conveyance  shall  first  be  duly  recorded," 
does  apply  to  the  equitable  right  which  is  acquired  by  a  pur* 
chaser  of  a  parcel  of  the  mortgaged  property,  to  have  the  residae 
first  applied  to  the  payment  of  the  mortgage-debt,  and  that  such 
equitable  right  will  not  be  defeated  by  a  prior  conveyance  of  that 
residue,  unless  it  be  by  deed  duly  recorded,  or  other  notice,  at  the 
time  of  his  purchase — and  the  reasons  assigned  for  this  doctrine 
are  in  no  degree  shaken  by  the  subsequent  case  of  JEttison  vs. 
Peeare^  which  appears  to  have  been  decided  without  any  examina* 
tion  of  the  case  of  In9,  Co,  vs«  BelL 

Indeed,  it  is  difficult  to  see  how  any  other  result  can  be  reached. 
The  deed  of  a  parcel  of  the  tract  mortgaged  carries  with  it  a  well- 
established  right  to  require  the  mortgagee  first  to  exhaust  the 
residue  in  the  hands  of  the  mortgagor  before  applying  the  parcel 
so  conveyed ;  and  whether  this  right  can  be  enforced  only  in  equity 
or  not,  it  is  clearly  a  substantial  interest  in  such  residue,  and  one 
which  it  is  the  policy  of  the  registry  laws  to  protect.  See  Mont- 
gcmery  vs.  Dorian^  6  N.  H.  255 ;  French  vs.  Chray^  2  Conn.  108 ; 
4  Kent's  Com.  456 ;  Brown  vs.  Manter^  22  N.  H.  468. 

Our  opinion  therefore  is,  that  the  plaintiff  has  still  the  right  to 
redeem  the  mortgage  held  by  the  defendant,  Simons,  as  the  as- 
signee of  Thayer. 

That  the  purchase,  by  Thayer,  at  the  tax  sale,  cannot  be  set  up 
against  the  title  of  the  mortgagor,  and  that  the  lands  still  retained 
by  the  mortgagor  shall  first  be  applied  to  the  discharge  of  the 
mortgage ;  and  if  not  sufficient,  that  the  paivels  sold  by  him  shall 
be  applied  in  the  inverse  order  of  the  times  of  such  sales,  begm- 
ning  with  the  parcel  last  sold-— -provided,  however,  that  previous 
sales  not  registered  are  subject  to  be  postponed  to  subsequent  regw- 
tered  conveyances,  upon  the  principles  before  stated. 

And  we  are  also  of  the  opinion  that  a  release  by  the  mortgagee 
of  a  part  of  the  land,  with  notice  of  the  sale  to  plaintiff's  grantor, 
will  operate,  as  to  the  plaintiff,  as  a  discbarge  pro  tanto :  Chiion 
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T8.  Knappj  6  Paige  Gh.  Rep.  43 ;  Patty  vs.  PecMj  8  Id.  285 ; 

Im.  Co.  vs.  Bellj  22  Barb.  54 ;  1  Washburne  on  Real  Property 
572»  and  cases  cited ;  Taylor  vs.  Maria^  5  Rawie  Rep.  51 ;  and 
these  cases  go  to  the  point  that  without  such  notice  such  release 
win  not  be  a  discharge. 

We  are  indebted  to  the  courtesy  of  Symmone,  16  Vesey  829 ;  Rimmer  vs. 

Ifr.  Justice  Bbllows  Ibr  the  foregoing  Bftyne,  9  Vesey  209,  where  the  rale  is 

opinion,  ia  whieh  it  is  but  justice  to  sfty  stated  and  explained;  and  the  early 

that  a  Toiy  interesting  and  important  oases  cited  and  reviewed  by  two  of  th* 

qaestion  is  very  careftiUy  considered,  most  eminent  of  the  English  equity 

It  is  not  a  little  surprising  to  us,  that  a  judges,  Lord  Eldon  and  Sir  Williak 

proposition  which  seems  to  rest  upon  ORAn. 

firineiples  so  obrious,  and  at  the  same  The  only  question  ^hioh  has  oTsr 

time  so  simple  and  elementary,  should  been  made  in  regard  to  the  point,  it 

hare  encountered  so  much  doubt  and  whether  the  rule  has  aayjust  and  proper 

hesitation  in  regard  to  its  acceptance  application  to  the  case  of  successlTe 

and  application.  purchasers  of  portions  of  the  equity  of 

Ever  Binoe  the  time  of  Harbert's  Case,  redemption.    The  weight  of  authority, 

8  Co.  Rep.  11,  it  seems  to  haye  been  both  in  England  and  America,  seems  to 

regarded  as  clear  law,  that  if  an  incum-  be  decidedly  in  favor  of  the  opinion  that 

brance  rests  upon  three  acres,  and  one  it  is  precisely  applicable  to  cases  of  that 

be  sold  to  A.,  and  another  to  B.,  and  the  character.    In  the  case  of  Ayerall  e«. 

thiid  descends  to  the  heir,  who  dis-  Wade,  Lloyd  k  Gould  262,  Lord  St. 

charges  the  incumbrance,  he  will  not  be  Lboitaiids,  then  Chancellor  of  Xreland, 

entitled  to  contribution  from  A.  and  B.,  reyiews  the  cases  at  length,  and  comes 

"for  he  sits  in  the  seat  of  his  ancestor.*'  to  the  oonolnsion  that  a  judgment  lien. 

This  general  principle  runs  through  under  similar  circumstances,  rests  upon 

an  the  English  cases  in  equity,  where  the  portion  of  the  land  retained  longest 

any  such    question  has   been  raised,  by  the  debtor,  and  that  the  portions  first 

Lord  Eldov,  Chancellor,  argues  it  at  sold  are  exonerated  in  the  order  of  the 

considerable  length  in  Aldrich  p«.  Coop-  conyeyanoes.      Lord   Plunkkt,  Chan- 

er,  8  Yesey  882,  895,  but  not  without  cellor  of  Ireland,  had  recognised  the 

something  of  his  lordship's  usual  hesi-  same  rule  in  an  early  case,  and  Lord 

tation.     It  seems  to  be  based  upon  the  Rbdbsdals,   while  Chancellor  of  Ire- 

Ikmiliar  doctrine,  that  where  two  claim-  land,  in  the  case  of  Hamilton  vt,  Boyse, 

ants  stand  in  equal  equity,  except  that  2  8ch.  k  Lef.  816,  held  "  that  the  rule 

one  may  go  against  either  of  two  or  is  yery  clear.   A  purchaser  takes  subject 

more  securities  or  ftinds,  while  the  other  to  all  the  equities  to  which  the  yendor 

has  not  the  right  to  go  against  them  all,  was  subject,- and  of  which  the  purchaser 

the  former  will  be  decreed  in  equity  has  notice."    The  same  principle  is  re* 

first  to   exhaust  the   security  against  cognised  and   carried   to   its  extreme 

which  the  other  has  no  claim.     This  is  yerge,  in  Greenwood  vt.  Taylor,  1  Buss, 

a  rule  of  equity  jurisprudence  too  long  ft  By.  186. 

established  and  too  familiar  to  require  This  subject  is  elaborately  discussed 

the  support  of  authority :  Macreth  v«.  in  the  American  notes  to  Aldrich  v«. 
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Cooper,  2  Lead.  £q.  Cas.  217,  by  Messrs.  inoumbranoer  may  be  subrogated  to  Ms 

Hare  and  Wallace,  and  with  the  same  rights,  and  thus  obtain  the  benefit  of  the 

conclosion.    The  doctrine  seems  to  be  same  equity. 

reeoc^nised  in  most  of  the  American  2.  Where  the  purchaser  of  a  portion 

States  where  this  precise  point  has  been  of  the  mortgaged  premises  is  still  owing 

made,  most  of  which  are  referred  to  by  the  mortgagor  for  the  purchase-money, 

the  learned  judge    in    the  preceding  especially  when  it  is  secured  by  way  of 

opinion.  mortgage  or  lien  upon  the  land,  he  has 

The  only  difficulty  in  regard  to  the  i^o  Buch  perfected  equity  as  will  enable 

rule  is  that  it  admits  of  many  excep-  Mm  to  require  the  mortgagee  to  go  ex- 

tions  and  qualifications,  which  require  clusirely  against  the  other  portion  of 

some  degree  of  watchftilness,  lest  it  be  the  security.    For  if  he  is  compelled  to 

so  applied  as  to  produce  injustice.  P*y  all  or  a  portion  of  the  incumbranoe, 

1.  It  is  sometimes  made  a  question  to  reliere  his  portion  of  the  land,  he 

whether  the  contract  of  the  mortgagee  will  be  subrogated  to  the  rights  of  the 

oan  be  so  far  qualified,  by  subsequent  mortgagee,  and  by  that  means,  and  the 

negotiations  of  the  mortgagor  with  third  unpaid  purchase-money,  it  will  be  f^y 

persons,  with  whom  the  mortgagee  has  in  the  power  of  a  court  of  equity  to 

no  pririty,  as  to  require  him  to  take  protect  him  in  all  his  equitable  rights : 

his  satisfaction  out  of  a  portion  of  the  AUen  vs.  Clark,  17  Pick.  B.  47. 

premises,  when  his  contract  extended  S.  So  also  where  the  purchaser  of  a 

equally   oyer  the  whole.     And  many  portion  of  the  land  takes  it  subject  to 

cases  haye  refused  to  make  eyen  an  ap-  the  incumbrance,  making  it  his  own 

portionment   of    the    mortgage-money  debt,  he  acquires  no  equity  against  the 

among  different  parts  of  the  land  sold  mortgagee  superior  to  that  of  the  mort- 

to  different  persons,  upon  the  ground  g^gor,  since  he  merely  steps  into  his 

that  it  tended  to  abridge  the  remedy  of  place. 

the  mortgagee.   This  is  true  to  a  certain  4.  So,  too,  the  purchaser  of  a  portion 

extent.    The  mortgagee  cannot  be  re-  of  the  land  has  no  claim  to  compel  the 

quired  to  apportion  his  security,  or  go  mortgagee  to  go  against  the  mortgagor, 

exdusiyely  against  a  portion  of  his  in-  upon  his  personal  obligation  to  pay  the 

demnity,  if  he  will  be  liable  thereby  to  money  due,  before  resorting  to  the  land, 

render  his  security  less  ayailable  for  the  since  the  rule  was  neyer  construed  to 

enforcement  of  the  payment  of  his  debt,  extend  so  far  as  to  require  the  mortgagee 

But  in  such  case,  the  subsequent  inoum-  to  relinquish  his  entire  claim  upon  the 

brancer  must  pay  the  amount  due  the  land,  and  thus  depriye  himself  wholly 

first  incumbrancer,  and  be  subrogated  of  all  benefit  of  a  portion  of  his  entire 

to  his  rights,  and  thus  be  enabled  to  securities,  for  the  benefit  of  subsequent 

enforce  the  collection  against  that  per-  incumbrancers :   Cherry   vt,   Monro,  2 

tion  of  the  security  against  which  he  Barb.  Ch.  B.  618. 

had  before  no  lien.    The  rule  therefore  5.  There  are  doubtless  many  other 

I  needs  this  qualification,  that  the  first  qualifications  of  the  rule,  one  important 

'  incumbrancer  is  only  required  to  go  one  of  which  is  discussed  in  the  princi- 

,  against  the  fund  not  coyered  by  the  pal  opinion,  that  the  equities   of  the 

Isubsequent  incumbrance,  when  that  can  successiye  purchasers  of  portions  of  the 

'  be  done  without  abridging  his  security,  land  depend  upon  notice  of  all  the  prior 

Where  that  will  be  the  result,  the  second  sales  haying  come,  either  expressly  or 
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coiutractiTely,  to  each  subsequent  pur>  to  have  been  adopted  in  New  York, 
eraser.  Skeel  vt,  Spraker,  8  Paige  195,  Patty 
With  these  and  other  necessary  quali-  vt.  Pease,  Id.  277;  in  Yermont,  Lyman 
fieations,  it  seems  clear  that  the  equita-  vs.  Lyman,  32  Yt.  R.  79 ;   in   Maine, 
ble  rule  that  each  prior  purchaser  of  a  Sheperd  m.  Adams,  82  Maine  R.  63 ;  in 
portion  of  the  land  mortgaged  at  its  foil  Massachusetts,  Chase  v.  Woodbury,  6 
Talue,  with  a  coYenant  or  contract,  ex-  Cush.  R.  148;   in  Georgia,  Carter  vt. 
press  or  implied,  for  indemnity  against  Neal,  24  Ga.  R.  846 ;   in  New  Jersey, 
Uhe  whole  mortgage  resting  upon  the  Shannon  vs,  Marselis,  1   Saxton  N.  J. 
land  80  purchased,   may  claim,   in  a  Ch.  R.  418,  421 ;  and  there  are  doubt- 
court  of  equity,  that  the  mortgagee  be  less  others.      In    Iowa,   in    Bates  v«. 
decreed  first  to  exhaust    his    remedy  Ruddick,  2  Clark  428,  it  seems  to  be 
against  the  land  remaining  in  the  mort-  considered  that  while  equity  requires 
gagor  at  the  time  of  his  purchase,  so  far  the  land  in  the  hands  of  the  Tender  to 
as  that  can  be  done  without  impairing  be  first  charged,  the  same  equity  ddes 
essentially  the  efficiency  of  the  security,  not  extend  to  the  purchaser  of  the  later 
and  that  where  that  cannot  be  efi'ected  portions  of  the  land.     This  is  certainly 
without  such  impairment  of  the  security,  a  misapprehension.     For  if  the  land  in 
it  will  be  transferred  to  the  subsequent  the  hands   of   the    mortgagor  is  first 
incumbrancer,  by  way  of  subrogation,  chargeable,  of  which  there  is  no  reason- 
apon  the  payment  of  the  amount  due  able  ground  to  doubt,  it  seems  to  us  im- 
the  first  incumbrancer.   And  as  a  neces-  possible  to  relieve  it  from  that  prior 
sary  corollary  of  this  doctrine,  if  the  lien  by  transferring  it  to  a  third  party, 
mortgagee  release  a  portion  of  the  land  with  foil  notice  of  all  the  facts.     This 
after  he  has  notice,  either  express  or  would  be  at  variance  with   the  whole 
constructive,    of   the    transfer  of   any  system  of  equity  law.     We  might  pur- 
portion  of  the  land  by  the  mortgagor,  sue  the  question  further,  but  we  forbear 
it  is,  as  to  such  purchaser,  a  release  of  I.  F.  R. 
his  security  pro  tanto.    This  rule^ems 


m 


In  the  New  York  Court  of  Appeab. 

HBNRY  RAWLS,  RESPONDBNT,  VS.  THE  AMERICAN  MUTUAL  LIFE 

INSURANCE  COMPANY,  APPELLANTS. 

Where  a  creditor  of  F.  had  insured  his  life  for  a  sum  not  exceeding  his  debt,  and 
before  F.'s  death,  the  cause  of  action  upon  the  debt  was  barred  by  the  Statute 
of  Limitations :  Jffdd,  in  an  action  by  the  insured  against  the  insurance  com- 
pany, that  he  was  entitled  to  recover. 

In  such  a  case,  the  debt  still  exists  and  is  not  extinguished  as  in  the  case  of  pay- 
ment. 

In  a  contract  of  life  insurance,  it  is  enough  that  the  party  effecting  the  policy  has 
an  insurable  interest  at  its  inception,  and  it  is  not  required  that  the  interest 
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should  continue  and  exist  at  the  time  of  the  death  of  the  person  whose  life  is 
insured,  to  entitle  the  holder  of  the  policy  to  recoTer.    Per  Wright,  J. 

The  rules  of  the  defendant  required  the  applicant  for  insurance  to  furnish  a  refer- 
ence to  some  third  person,  from  whom  information  might  be  obtained  respecting 
the  health  and  habits  of  the  person  whose  life  was  to  be  insured,  ffeld,  under 
the  circumstances  of  the  case,  that  the  statement  of  the  third  person  could  not 
be  regarded  as  a  warranty. 

Where  a  series  of  questions  is  put  to  the  insured  and  ftiUy  answered,  an  omission 
to  state  matter  not  called  for  by  any  general  or  specific  question,  is  not  a  con- 
cealment, and  will  not  affect  the  yalidity  of  the  policy. 

The  following  propositions,  among  others,  in  the  law  of  OTidence,  decided : 

1.  Statements  by  the  debtor  made  after  the  insurance  is  effected  are  not  admissible 
in  evidence  against  the  insured. 

2.  Experts  cannot  be  examined  as  to  the  point  whether  a  person  who  is  in  the 
habitual  use  of  intoxicating  drinks  can  be  regarded  as  an  insurable  subject. 

8.  When  the  defendant  puts  in  issue  in  the  pleadings,  the  good  faith  of  the  author 
of  a  written  statement  upon  which  the  policy  is  issued,  it  is  proper  for  the 
plaintiff  to  ask  such  person  if  his  answers  to  questions  contained  in  the  state- 
ment were  made  in  good  faith. 

This  action  was  upon  a  policy  of  insnranoe  issued  bj  the  de- 
fendants, dated  the  28th  day  of  July,  1858,  for  $5000,  on  the 
life  of  John  L,  Fish,  of  Rochester,  New  York,  payable  to  the 
plaintiff. 

The  answer  of  the  defendants  alleged  that  Fish  did  not  perform 
and  comply  with  all  the  conditions  of  the  policy  to  be  performed 
and  complied  with  by  him,  and  did  many  acts  and  things  prohi- 
bited by  the  terms  of  the  policy.  Also,  that  the  plaintiff  had  not 
made  proof  in  the  manner  provided  in  the  conditions  annexed  to 
the  policy,  of  the  death  of  Fish,  and  that  such  pretended  proofs 
omitted  to  state  truly  the  cause  of  his  death.  Also,  that  the  state- 
ments and  representations  made  to  defendant  by  plaintiff  respect- 
ing the  life,  health,  &c.,  of  Fish,  presented  to  the  defendant  before 
issuing  the  policy,  and  in  consideration  of  which  the  policy  was 
issued,  were  false  and  untrue. 

On  the  trial,  the  defendants,  on  the  call  of  the  plaintiff,  pro- 
duced, and  the  plaintiff  put  in  evidence  the  proofs  of  loss  furnished 
to  the  defendants,  and  proved  that  such  proofs  were  delivered  to 
the  defendants  in  March,  1857.  Plaintiff  also  proved  that  on  the 
28th  day  of  May,  1850,  Fish  and  one  Holmes,  as  partners,  were 
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indebted  to  the  firm  of  Read  &  Bawls,  of  which  plaintiff  was  a 
member,  in  the  sum  of  $9675.78,* and  that  no  part  of  the  debt 
had  been  paid. 

The  plaintiff  then  rested,  and  defendants  moved  for  a  nonsuit, 
which  was  denied,  and  the  defendants  excepted. 

The  defendants  then  offered  and  read  in  evidence  the  statements 
of  Fish,  Shipman  and  Marsh,  and  adduced  testimony  for  the  pur- 
pose of  showing  that,  prior  to  the  application  for  the  policy  in 
suit,  July,  1858,  Fish  was  of  intemperate  habits.  The  plaintiff 
adduced  testimony  tending  to  show  that  Fish  was  not  of  intempe^ 
rate  habits  when  the  policy  in  suit  was  applied  for. 

The  Court  then  charged  the  jury,  to  portions  of  which  charge 
the  counsel  for  the  defendants  excepted.  The  following  question 
was  submitted  to  the  jury  for  their  answer : — 

«  Question.— Was  John  L.  Fish,  on  the  16th  of  July,  1858,  to 
the  knowledge  of  Mr.  Marsh,  in  the  habit  of  intemperate  drinkii^ 
to  such  an  extent  as  had  or  would,  in  the  opinion  of  Mr.  Marsh, 
impair  his  constitution  or  general  health?" 

The  jury  found  a  verdict  for  the  plaintiff  for  $6081.57^  and 
answered  the  question  submitted  to  them  as  follows : — 

«  The  jury  think  the  statement  made  by  Mr.  Marsh,  on  the  16th 
of  July,  1853,  was  truthfully  made,  according  to  the  best  of  hid 
knowledge." 

On  this  verdict  judgment  was  perfected  for  the  plaintiff  for 
$6739.34,  February  7th,  1861 :  (fol.  45). 

The  defendant  appealed  therefrom  to  the  General  Term,  on  the 
14th  March,  1861.  In  March,  1862,  the  General  Term  rendered 
judgment  of  affirmance,  from  which  the  defendant  appealed  to 
this  Court :  (fols.  276-284). 

Lueien  Birdseyej  for  plaintiff. 

Benedict  and  Boardman,  for  defendants. 
Cause  submitted  upon  printed  arguments. 

The  opinion  of  the  Court  was  delivered  by 

Wright,  J. — The  defendants  in  form  contracted  with  Fish  for 
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an  insurance  upon  his  life.  In  consideration  of  certain  statements 
and  representations  made,  and.  of  a  premium  of  $117  to  be  paid 
annually  in  advance,  the  defendants  promised  and  agreed  with 
Fish,  his  heirs  or  other  legal  representatives,  to  pay  the  sum  of 
$5000  to  the  plaintiff  within  ninety  days  after  proof  of  the  death 
of  Fish,  provided  the  policy  should  then  be  in  force.  If  this  is  to 
be  regarded  and  treated  as  a  contract  with  Fish  to  insure  his  own 
life,  then  the  question  attempted  to  be  raised  on  the  motion  for  a 
nonsuit,  viz.,  That  the  plaintiff  had  no  insurable  interest  in  the 
life  of  Fish,  and  hence  that  it  was  a  gaming  or  wagering  policy, 
cannot  arise.  If  th^  contract  is  with  the  party  whose  life  is  in- 
sured, he  may  have  the  loss  payable  to  his  own  representatives,  or 
to  his  assignee  or  appointee,  and  whichever  be  the  form,  his  own 
interest  is  the  same. 

It  can  only  be  by  holding  the  policy  in  substance  and  legal 
effect,  that  of  a  creditor  upon  the  life  of  his  debtor,  that  an  interest 
was  necessary  on  the  part  of  the  plaintiff  to  support  it. 

I  am  inclined  to  regard  the  insurance  as  effected  by  the  plaintiff 
on  the  life  of  Fish,  though  the  policy  in  form  purports  to  have 
been  procured  by  the  latter.  The  plaintiff  applied  for  and  obtained 
it,  as  the  creditor  of  Fish,  to  protect  his  interest,  as  such  creditor, 
in  Fish's  life.  He  took  the  initiatory  steps  for  procuring  the 
policy — the  application  stated  it  to  be  for  his  benefit ;  he  paid  the 
original  and  all  subsequent  premiums ;  it  was  delivered  to  him  and 
he  sued  upon  it  as  the  party  in  interest,  and  is  the  only  party 
connected  with  the  policy  who  could  maintain  an  action  upon  it. 
So  far  the  objection  of  its  validity  is  involved ;  it  will  therefore 
be  treated  as  a  contract  in  substance  between  the  plaintiff  and  the 
defendants. 

It  is  not  at  all  necessary  to  discuss  the  question  whether  a 
policy  obtained  by  a  party  having  no  interest  in  the  life  insured 
would  be  void,  either  at  common  law  or  under  our  statute  against 
betting  and  gaming.  It  may  be  conceded  that  at  common  law  it 
would  be  a  wager  policy  and  void ;  although  it  was  distinctly  held 
in  Dalby  vs.  The  India  and  London  Life  Insurance  Company^  in 
the  Exchequer  Chamber  on  error,  80  Eng.  C.  L.  365,  6.  c.  28 
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Eng.  Law  &  Eq.  Rep.  312,  that  such  an  insurance  was  legal  at 
common  law.  But  the  case  is  not  embarrassed  by  any  such  ques- 
tion. It  was  distinctly  shown,  and  the  proof  in  no  way  contro- 
verted, that  the  plaintiff  was  a  creditor  of  Fish,  when  the  insur- 
ance was  effected,  in  an  amount  far  exceeding  the  sum  named  in 
the  policy,  and  that  at  the  time  of  the  trial  the  debt  was  still 
wholly  unpaid.  He  had,  therefore,  within  all  the  cases,  an  insur- 
able interest  in  the  life  of  Fish  sufficient  to  support  the  policy. 
It  was  in  no  legal  sense  a  wager  contract. 

Nor  is  it  necessary  to  consider  the  question  whether  a  life  policy 
is  in  its  nature  a  contract  of  indemnity,  as  marine  and  fire  policies 
undoubtedly  are.  Regarding  the  policy  in  this  case  as  substan- 
tially a  contract  of  indemnity  against  the  loss  of  the  plaintiff's 
debts,  and  that  as  an  interest  was  required  to  support  its  incep- 
tion, a  continuance  of  that  interest  is  essential  to  its  perpetuity ; 
there  was  no  pretence  that  the  debt,  or  any  part  of  it,  had  been 
paid.  All  that  the  case  showed  was  that  the  Statute  of  Limita- 
tions had  apparently  run  against  the  demand  of  the  plaintiff  at  the 
death  of  Fish.  But  suppose  the  statute  had  attached,  tho  interest 
of  the  plaintiff,  as  a  creditor  in  the  continuance  of  the  life  of  his 
debtor,  had  not  ceased  entirely.  The  debt  was  not  extinguished, 
as  in  the  case  of  payment.  It  might  be  renewed  by  a  new  pro- 
mise, and  indeed,  without  such  promise,  be  enforced  by  action, 
unless  the  defence  of  the  statute  was  directly  interposed.  It  is 
not  a  legal  presumption  that  when  the  Statute  of  Limitations  has 
once  run,  the  debtor  will  refuse  to  revive  the  debt  by  a  new 
promise,  or  interpose  the  defence  of  the  statute  in  an  action  to 
recover  it. 

But  in  the  contract  of  life  insurance  it  is  enough  that  the  party 
effecting  the  policy  had  an  insurable  interest  at  its  inception ;  and 
it  is  not  required  that  that  interest  should  continue  and  exist  at 
the  time  of  the  death  of  the  person,  whose  life  is  insured,  to 
entitle  the  holder  of  the  policy  to  recover.  Policies  of  insurance 
against  fire  and  marine  risks  are  properly  contracts  of  indemnity 
— they  are  so  in  terms — but  it  is  otherwise  with  life  policies. 
(«The  contract,''  says  Parkb,  B.,  in  Dalby  vs.  The  India  and 
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• 

London  Life  Insurance  Company^  28  Eng.  Law  &  Eq.  Rep.  312, 
<<  commonly  called  <  Life  Assurance/  when  properly  considered,  is 
a  mere  contract  to  pay  a  certain  sum  of  money  on  the  death  of  a 
person,  in  consideration  of  the  due  payment  of  a  certain  annuity 
for  his  life,  the  amount  of  the  annuity  being  calculated,  in  the 
first  instance,  according  to  the  probable  duration  of  the  life."  *  * 
«  This  species  of  assurance  in  no  way  resembles  a  contract  of 
indemnity/'  Indemnity  being<  the  general  principle  which  gives 
rise  to  fire  and  marine  insurance,  by  a  mistaken  analogy,  such  a 
principle  was  at  one  time  recognised  in  life  insurance.  This 
recognition  grew  out  of  the  decision  in  &ood8(M  rs.  Boldero^  9 
East  72,  decided  in  the  King's  Bench  in  1807,  which  was  followed 
and  adopted  by  text  writers  on  insurance  both  in  England  and  in 
this  country ;  but  which  was  overruled  on  error  to  the  Exche- 
quer Chamber  in  1854,  in  the  case  of  DaJhy  vs.  The  India^  ^e.^ 
Life  Insurance  Company y  supra.  In  the  latter  case  it  was  held 
that  a  life  policy  was  not  in  its  nature  a  contract  of  indemnity, 
but  was  what  it  purports  to  be  on  its  face,  a  contract  to  pay  a 
certain  sum  in  the  event  of  death ;  and  if  made  by  a  person  having 
an  interest  in  the  duration  of  the  life,  it  was  sufficient  to  make  it 
valid  in  point  of  law,  that  that  interest  existed  at  the  time  of 
making  the  policy.  It  seems  remarkable  to  me  that  any  other 
view  should  be  taken  of  the  question.  The  contract  is  not  to 
make  any  loss  good,  or  to  make  compensation.  The  debt  is  not 
insured.  It  is  an  absolute  contract  to  pay,  not  the  amount  of  a 
loss  or  damage  arising  from  a  death,  but  a  specified  sum  of 
money  upon  the  termination  of  the  life  insured. 

The  ground  is  now  abandoned  that  the  action  was  prematurely 
commenced,  for  the  reason  that  the  time  fixed  in  the  policy  for 
the  payment  of  the  insurance-money  had  not  expired.  Payment, 
by  the  terms  of  the  policy,  was  to  be  made  within  ninety  days 
after  proof  had  been  furnished  to  the  company  of  the  death  of 
Fish.  This  proof  was  furnished  in  March,  1857,  and  the  suit 
was  not  brought  until  the  middle  of  August  following. 

The  objection  to  the  proof  as  to  Fish's  death,  prior  to  the  ap- 
plication for  the  policy  in  suit,  was  properly  overruled.     Such 
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proof  was  not  80  far  immaterial  as  to  make  it  error  not  to  ex- 
clude it. 

The  written  statements  and  representations  made  to  the  defend- 
ants at  the  time  the  policy  was  effected,  were  that  Fish's  health 
was  good,  and  that  he  had  not  heen  affected,  since  childhood,  with 
liver  complaint,  or  general  debility.  The  defendants,  in  their  an- 
swer, ayerred  the  falsity  of  these  representations,  and  on  the  trial 
attempted,  at  least  indirectly,  to  prove  them  to  be  so.  I  think  it 
was  competent  for  the  plaintiff  to  prove  that  the  representations 
were  true,  by  showing  that  Fish  was  in  fact  in  good  health,  and 
of  a  sound  constitution.  The  witnesses  of  whom  the  inquiry  was 
made  had  known  Fish  intimately,  from  1848  down  to  the  period 
when  the  policy  was  obtained,  and  were  competent  to  testify  to 
the  fact  of  his  general  good  health  and  soundness  of  constitution. 

The  offer  by  the  defendants  to  prove  the  statements  of  Fish, 
made  in  the  fall  of  1868,  in  relation  to  his  intemperate  habits, 
was  properly  overruled.  Fish  was  not,  after  the  issuing  to  the 
plaintiff  of  the  policy  in  suit,  a  party  in  interest  in  that  contract, 
and  coold  make  no  statement  or  admission  that  would  divest  the 
rights  of  the  plaintiff.  He  was  not  in  any  manner  the  agent  of 
the  plaintiff  after  the  issuing  of  the  policy,  and  so  could  not  bind 
him.  It  might,  with  equal  propriety,  be  pretended  that  the  de- 
fendants could  prove,  by  the  admissions  of  Fish,  that  he  had 
resided  in  forbidden  districts,  or  engaged  in  occupations  prohibited 
by  the  policy,  and  so  escape  payment.  One  class  of  unsworn 
statements  of  Fish  would  be  about  as  admissible  as  the  other,  to 
discharge  the  defendants  from  their  contract. 

The  defendants  made  a  general  offer  to  prove  by  experts  in  the 
business  of  life  insurance  that  a  person  who  was  in  the  habitual 
use  to  excess  of  intoxicating  drinks  would  not  be  considered  an 
insurable  subject.  This  was  rightly  excluded.  It  was  entirely 
immaterial  what  description  of  subject,  persons,  or  companies  en- 
gaged in  the  business  of  life  insurance  would  consider  good  or  bad 
risks.  The  inquiry  did  not  relate  to  matters  of  science  or  skill, 
but  called  in  effect  for  the  opinion  of  witnesses  as  to  what  persons 
engaged  in  a  particular  business  would  consider  prudent  to  do  in 
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certain  cases.  In  Joiee  vs.  The  Marine  Insurance  Company^  45 
Marine  B.  168,  the  defendants  proposed  to  ask  an  expert  in  insur- 
ance business  whether,  in  his  opinion,  the  rate  of  premium  for 
insurance  would  be  increased  by  yacating  a  dwelling-house  7  The 
Court  held  that  the  question  whether  certain  specified  facts  would 
increase  the  rates  of  insurance  upon  the  property  insured  does  not 
relate  to  matters  of  science  or  skill.  It  only  called  for  the  opinion 
of  a  witness  upon  the  influence  which  certain  facts  would  have 
upon  others,  and  whether  they  would  be  induced  thereby  to  charge 
higher  rate  of  premium,  and  was  inadmissible. 

There  was  no  error  in  proving,  by  the  witness  Holmes,  who  acted 
as  the  agent  of  the  defendants  at  Rochester,  what  occurred  at 
the  interview  between  him  and  Marsh.  Marsh  had  been  refer- 
red to,  and  had  made  a  written  statement  as  to  the  health  and 
habits  of  Fish,  which  the  defendants  had  introduced  in  evidence, 
in  connection  with  the  testimony  of  Marsh  himself,  that  he  had  no 
recollection  of  ever  having  seen  or  signed  the  paper.  The  proof 
that  Holmes  took  the  paper  to  Marsh,  read  the  questions  addressed 
to  him,  and  wrote  down  the  answers  as  he  gave  them,  was  certainly 
material  and  competent.  Such  proof  tended  wholly  to  negative 
any  presumption  that  might  otherwise  possibly  be  drawn  from  the 
defendants'  evidence,  that  there  had  been  fraud  in  procuring  the 
statement  of  Marsh,  or  in  endeavoring  to  palm  off  on  the  under- 
writers a  worthless  life. 

The  defendants'  agent.  Holmes,  transmitted  to  the  company  the 
papers  on  which  the  policy  was  issued,  among  which  was  a  state- 
ment of  his  own,  as  agent  or  attorney.  In  this  statement  he  an- 
swered that  Fish  did  not,  in  his  opinion,  indulge  in  any  practices 
or  habits  which  have  or  will  impair  his  constitution  and  general 
health.  The  defendants  had  pleaded  this  answer,  and  averred  that 
it  was  false,  and  was  known  to  be  so,  both  by  Fish  and  the  plain- 
tiff. The  precise  question  was  put  to  Holmes,  as  a  witness  upon 
the  stand,  a  general  objection  interposed,  which  was  overruled, 
and  the  witness  answered  as  he  had  previously  in  his  written  state- 
ment. I  do  not  think  it  was  error  to  allow  the  question  to  be 
answered.     The  testimony  bore  directly  upon  the  issue  presented 
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by  the  defendants*  answer.  It  is  now  urged  that  the  objection  to 
the  question  should  have  been  sustained :  first,  for  the  reason  that 
it  was  not  one  of  science,  but  related  to  a  commonplace  fact,  and 
called  not  for  the  knowledge  of  the  witness,  but  for  the  opinion 
of  the  witness  as  to  the  existence  of  the  fact ;  and,  second,  that 
if  the  question  was  one  of  science,  the  witness  was  not  shown  to 
have  possessed  any  scientific  skill  on  the  subject.  But  the  answer 
is,  that  no  such  grounds  of  objection  were  pointed  or  urged  to  the 
Judge. 

Among  the  papers,  on  the  faith  of  which  the  policy  was  issued^ 
was  a  written  statement,  in  the  form  of  questions  and  answers  by 
Dr.  Shipman,  the  family  physician  of  Fish.  This  statement  was 
introduced  in  evidence  by  the  defendants,  and  it  was  claimed  that 
his  answers  were  warranties.  Every  important  answer  was  an 
expression  of  opinion  or  belief.  The  defendants,  in  their  answer 
to  the  complaint,  had  put  in  issue  the  truth  of  the  representations 
in  the  statements.  On  the  trial,  Shipman  was  produced  as  a  wit- 
ness by  the  plaintiff,  who  testified  to  his  examination  of  Fish  in 
reference  to  insurance  upon  his  life ;  that  he  examined  him  care- 
fully, and  he  appeared  at  the  time  to  be  in  very  good  health.  The 
written  statement  which  he  had  signed  after  such  examination  was 
then  shown  to  him,  and  he  was  asked  the  question,  «<  Did  you  then 
believe  the  answers  to  those  questions  (referring  to  the  questions 
in  the  statement)  to  be  correct  ?"  This  was  objected  to  generally, 
and  the  objection  overruled.  It  was  not  error.  The  defendants, 
in  their  answer,  had  in  substance  alleged  a  fraudulent  statement 
to  have  been  made  by  Dr.  Shipman,  in  saying  that  he  believed 
what  he  did  not  believe.  Such  a  conclusion,  I  think,  the  plaintiff 
had  the  right  to  exclude  by  the  proof  covered  by  the  exception. 
All,  in  fact,  the  inquiry  amounted  to  was,  whether  the  answers  in 
the  witness's  statement  had  been  made  truthfully  and  in  good 
faith. 

On  the  cross-examination  of  Dr.  Shipman,  the  defendants'  coun- 
sel put  this  question :  «(If  you  had  known  that  Fish  did  habitually 
indulge  in  the  use  of  intoxicating  drinks  to  excess,  would  you  have 
regarded  that  as  a  habit  or  practice  that  would  impair  his  health 
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or  constitution?"  And  Bubsequently,  on  the  cross-examination  of 
Dr.  Dean,  the  medical  oKaminer  of  the  company,  he  was  asked, 
<<  Had  you  known  at  the  time  you  made  this  examination  (referring 
to  the  examination  made  for  the  defendants),  that  Fish  was  in  the 
habit  of  using  intoxicating  liquors  to  excess,  would  you  have 
regarded  his  life  healthy,  and  the  risk  good?"  An  objection  to 
these  questions  was  sustained  by  the  Court.  This  testimony  was 
incompetent,  both  on  principle  and  authority.  It  was  of  no  con- 
sequence what,  in  the  opinion  of  these  physicians,  in  certain  cases 
and  under  a  certain  state  of  facts,  would  be  a  good  or  bad  risk  for 
an  insurance  company  to  take,  or  what  circumstances  should  be 
considered  on  the  question  of  increasing  or  lessening  the  rates  of 
insurance.  These  witnesses  might  give  their  opinion  on  matters 
of  science  connected  with  their  profession ;  but  were  not  receivable 
to  state  their  views  of  the  manner  in  which  others  would  probably 
be  influenced,  if  certain  specified  facts  existed :  JefferMon  iMur- 
anee  Company  vs.  Ootheal^  7  Wend.  72,  78,  79  ;  Durrell  vs. 
Bederly,  1  Holt  283 ;  Campbell  vs.  Biehards,  5  Barn.  &  Ad.  480. 

It  was  not  error  to  admit  the  statements  of  Dr.  Dean,  the 
defendants'  examining  physician,  and  Holmes,  their  agent  at 
Kochester.  These  were  parts  of  the  papers  on  which  the  policy 
was  issued,  as  appeared  from  the  defendants'  answer.  The  defend- 
ants themselves  had  introduced  the  other  papers,  being  all  except 
the  statements  of  their  agents,  and  made  them  part  of  the  evidence 
in  the  case.  There  was  no  impropriety,  under  such  circumstances, 
that  all  the  papers  should  appear  in  the  case.  It  was  the  right  of 
the  plaintiff  to  lay  before  the  jury  all  the  papers  on  which  the 
company  acted,  when  it  decided  to  grant  the  policy. 

It  was  not  erroneous  for  the  Court  to  charge  that  Holmes,  in 
making  his  statement,  under  date  of  16th  July,  1853,  was  to  be 
deemed  and  regarded  in  law  as  the  agent  of  the  company,  and  not 
of  the  plaintiff.  It  is  very  clear,  from  the  evidence,  that  at  the 
time  the  policy  was  effected.  Holmes  was  acting  as  the  agent  of 
the  defendants  at  Rochester,  and  it  was  through  him  the  business 
was  negotiated.  There  was  no  proof  showing  that  Holmes  had 
>aay  agency  whatsoever  for  the  plaintiff  or  for  Fish,  or  that  either 
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of  them  knew  that  he  was  to  make  or  did  make  any  such  state- 
ment. The  paper  signed  by  him,  on  its  face  parports  to  be  that 
of  an  agent  of  the  defendants. 

The  exception  to  that  part  of  the  charge,  in  which  the  jury  were 
instructed  that  the  statement  of  Marsh  was  not  a  warranty,  was 
not  well  taken.  This  statement  was  not  so  referred  to  in  the 
policy  as  to  become  a  part  of  it,  or  be  made  a  warranty.  The 
policy  in  terms  states  that  it  was  issued  upon  the  faith  of  certain 
statements  and  representations,  dated  July  16th,  1858,  and  upon 
file,  respecting  the  life,  health,  and  medical  history  of  Fish.  These 
were  the  statements  of  *Fish  and  Dr.  Shipman.  Marsh's  statement- 
was  made  on  the  16th  July,  1853,  and  there  was  no  reference  to 
it  in  the  application  of  Fish ;  nor  did  either  Fish  or  the  plaintiff 
procure  it'  to  be  made,  or  know  anything  of  the  contents  of  the 
paper.  It  seems  that  it  was  a  rule  of  the  company  to  require  of 
the  person  applying  for  insurance,  a  reference  to  some  third 
person  from  whom  information  might  be  obtained  respecting  his 
general  health  and  habits  of  life.  In  this  case  Fish  referred  to 
Marsh,  and  Holmes,  the  agent  of  the  company,  procured  the 
statement  of  the  latter,  and  forwarded  it  with  the  other  papers  to 
the  office  in  Connecticut.  The  statement  was  not  made  as  a  part 
of  the  application  of  Fish  or  the  plaintiff,  nor  was  such  applica- 
tion based  upon  it.  It  not  being  furnished  by  the  plaintiff  or 
Fish,  nor  the  application  based  upon  it,  it  was  not  their  state- 
ment, and  hence  not  their  warranty.  A  statement  which  the 
plaintiff  did  not  furnish  or  rely  upon,  and  of  the  nature  of  which 
he  had  no  knowledge,  cannot  be  converted  by  the  defendants  into 
a  warranty  to  defeat  the  policy,  although  they  may  have  been,  to 
some  extent,  influenced  by  such  statement  in  issuing  it.  The 
Court  went  quite  far  enough  in  instructing  the  jury  in  substance 
that  as  Marsh  had  been  referred  to  as  an  acquaintance  of  Fish, 
the  plaintiff  would  be  responsible  for  the  truth  and  honesty  of  his 
statements ;  and  if,  in  point  of  fact,  they  were  untrue,  whether 
such  untruth  originated  in  fraud,  or  mere  negligence  or  want  of 
reeoUection,  it  should  avoid  the  policy. 

The  third  and  only  remaining  branch  of  the  charge  singled  out 
Vol.  XII.— 12 
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for  exception  was  the  instruction  <<  that  if  Fish  answered  frankly 
and  truly  all  the  questions  put  to  him,  then  there  was  no  conceal- 
ment. The  mere  omission  to  state  matter  not  called  for  by  any 
specific  or  general  question  would  not  be  a  concealment,  and  would 
not  affect  the  validity  of  the  policy."  This  was  not  wrong.  It 
may  be  conceded  that  if  the  applicant,  when  a  specific  or  even 
general  question  is  put  to  him,  which  would  elicit  a  fact  material 
to  the  risk,  and  the  fact  is  untruly  stated  or  concealed,  it  would 
vitiate  the  policy ;  but  I  know  of  no  case  in  the  law  of  life  insur- 
ance or  fire  insurance,  in  which  the  insurers,  having  framed  and 
put  to  the  insured,  and  having  had  fully  aifBwered  by  him  a  series 
of  questions,  calling  for  such  information  as  they  desired  touching 
the  subject  insured,  have  been  discharged  from  their  contract, 
because  the  insured  did  not  go  further,  and  state  what  was  not 
called  for  in  the  interrogatories:  As  was  said  by  the  learned  Judge, 
in  the  Court  below,  « the  presumption  is,  that  the  insurers  ques- 
tioned the  party  upon  all  subjects  which  they  deemed  material, 
and  all  which  were  in  the  contemplation  of  the  parties  at  the  time, 
and  beyond  that,  clearly  a  party  is  not  bound  to  disclose."  The 
judgment  of  the  Supreme  Court  should  be  affirmed. 

Balcom,  J.,  delivered  a  brief  opinion  to  the  same  effect,  and  all 
the  Judges  concurred,  except  Emott,  J.,  who  was  for  reversal,  on 
the  ground  of  want  of  insurable  interest  in  the  plaintiff,  and  Sel- 
DEN,  J.,  who  did  not  sit  in  the  case. 

The    question    raised    in   this  case,  time  of  the  contract,  or  must  it  continue 

though  not  expressly  decided,  is  one  of  until  action  is  brought  on  the  policy  ? 

growing  interest    Life  Insurance  is  be-'  These  yarioas  points  will  be  briefly 

coming  so  common  as  a  security  for  the  examined. 

payment  of  debts,  that  important  ques-  I.  The  rule  of  the  common  law  as  to 
tions  concerning  it  will  soon  be  offered  the  right  to  insure  where  the  insured 
to  the  Courts  in  the  different  States  for  has  no  Interest.  This  topic  may  be  dis- 
a<yudication.  What  is  the  nature  of  life  cussed  in  respect  to  marine  insurance 
insurance  ?  Is  it  a  contract  of  indem-  and  to  life  insurance, 
nity,  or  in  the  nature  of  a  wager  ?  Must  1.  Marine  Insurance, 
one  who  insures  the  life  of  another,  haye,  Before  the  Statute  of  9  George  2,  o. 
in  the  absence  of  statute  regulations,  an  27,  contracts  of  marine  insurance  a»- 
interest  in  the  life  insured  T  When  an  sumed  two  fonns,  either  that  of  a  con- 
interest  is  required  by  statute,  will  it  be  tract  of  indemnity,  or  of  a  wagering 
enough  that  the  interest  exists  at  the  oontraot.    Where  nothing  was  said  in 
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the  policy  on  the  sabject,  the  jpreamnp-  "  that  it  was  solemnly  determined  in 

tion  was  that  the  contract  was  for  in-  Lnoena  tw.  Crawford,  that  at  common 

demnity  against  loss,  and  the  interest  law  wager  policies  or  insurances  with- 

most  be  ayerred  in  the  declaration,  and  oat  interest  were  lawful."    In  that  case 

pTOTed  at  the  trial.    A  fortiori  if  ba  such  the  same  yiew  was  taken.    Maksfiild, 

proof  necessary  when  the  policy  stated  C.  J.,  showed  forcibly  the  reasons  for 

that  the  insured  had  an  interest    If  the  disclosing  on  the  face  of  the  policy  the 

insured   desired  to  make  a  wagering  fact  whether  the  contract  was  or  was 

contract,  there  must  be  an  express  un-  not  a  wager.     We  do  not  find  this  doc- 

derstanding  to  that  effect.    It  was  com-  trine  impugned  anywhere  in  England, 

monly  expressed  in  the  policy  by  the  except  by  a  characteristic  '*  doubt"  on 

words   "  interest    or   no   interest,"  or  the  part  of  Lord  Eldon,  in  Lucena  vt. 

**  without  further  proof  of  interest  than  Crawford.    Wheneyer  there  is  no  stat- 

the  policy."                          *  ute  to  the  contrary,  wager  policies  in 

The  history  of  the  introduction  of  marine  insurance  must  be  lawfuL    This 

these  clauses  into  marine  policies  is  rule  was  never  applied  to  fire  insurances, 

giTen  by  Lord  Ha&dwicke,  in  The  Sad-  and  was  expressly  rejected  as  far  as  that 

lers' Company  r».  Badcock,  2  Atkyns  654,  branch  of  the  subject  is  concerned,  by 

(a.  d.    1743.)      The  validity   of   such  Lord  Hardwickb,  in  the  Sadlers*  Com- 

policies  was  admitted  by  him  though  pany  m.  Badcock,  supra.    His  principal 

BU^ngly   disapproved.     This  case  was  reason  was,  that  as  there  were  then  no 

decided  three  years  before  the  19  Geo.  precedents  affecting  fire  insurance,  he 

2,  c.  27,  which  abrogated  these  con-  was  at  liberty  to  follow  his  own  judg- 

traets.    After  this  statute  was  enacted,  nient,  which  was  adverse  to  the  validity 

there  could  be  no  marine  insurances  of  wagering  contracts, 

except  contracts  of  indemnity.      The  2.  Life  Insurance.     This  branch  of 

reasons  for  sustaining  the  contracts  at  insurance  admits  of  two  propositions, 

eommon  law  are  well  expounded  by  the  (1.)  The  contract  is  essentially  a  wager 

Bugority  of  the  Judges  in  Lucena  99,  contract,  and  not  a  contract  of  indem- 

Crawfbrd,  5  Bos.  &  Pull.  296,  (a.  d.  nity.     (2.)  The  wager  is  lawful  at  com- 

1806.)     '<Itwas  clearly  established  as  men  law.     (1.)   It  is  undeniable  that 

law  among  all  the  commercial  nations  life  insurance  cannot  logically  be  a  con- 

of  Europe,  that  the  insured  must  have  tract  of  indemnity.     It  is  in  the  nature 

an  interest  in  the  thing  insured  and  of  a  wager,  or,  as  Vice-Chancellor  Wood 

eonld  not  recover  without  proving  the  expressed  it,  in  Law  vt,  London  Indis- 

loss.  *  *  *  But  as  this  law  was  intro-  putable  Life  Policy  Co.,  1  Kay  &  John- 

dnoed  in  favor  of  the  insurers,  and  to  son  228,  it  is  the  equivalent  of  a  series 

prevent  deceitful  and  unlawful  gaming,  of  wagers.    No  one  would  deny  this 

the  parties,  by  stipulations  inserted  ex-  statement  if  the  insurance  was  of  one's 

pressly  for  that  purpose  in  the  policy*  own  life.     There  is  no  lott  in  such  case, 

might  waive  the  proof  of  interest,  on  The  event  contemplated  is  sure  to  hap- 

the  principle  that  any  one  can  renounce  pen :  the  uncertainty  consists  only  in 

a  right  intended  for  his  benefit,  and  the  fftct  that'  it  may  happen  at  an  earlier 

this  was  usually  done  in  the  manner  or  a  later  day,  and  the  calculation  of 

expressed  in  the  statute."    In  Cousins  premiums  is  made  on  that  basis.    The 

•t.  Nantes,  8  Taunton  618,  (a.  d.  1811,)  nature  of  the   contract   is  the  same, 

the  Coort  of  Exchequer  Chamber  says  whether  one  insures  his  own  life,  or  the 
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life  of  another.  It  was  undoubtedly  at  at  a  fdtnre  time,  a  fixed  sum  caleulated 
one  time  supposed  that  life  insurance  by  them  with  reference  to  the  ralue  of 
was  a  contract  of  indemnity.  Godsall  the  premiums  which  are  to  be  paid  in 
vs.  Boldero,  9  East  72.  Lord  Ellen-  order  to  purchase  the  postponed  pay- 
bobough's  lauguage  in  this  case  was  so  ment.  Whaterer  event  may  happen 
loose  that  he  asserted  in  general  terms,  meanwhile,  is  a  matter  of  indifference 
that  all  life  insurance  is  a  contract  of  to  the  company.  They  do  not  found 
indemnity.  This  position  will,  of  course,  their  calculations  upon  that,  but  simply 
not  be  maintained.  The  doctrine  in  the  upon  the  probabilities  of  human  life, 
particular  case  to  which  he  applied  it  and  they  get  paid  the  full  yalue  of  that 
has  been  discarded.  The  facl«  in  God-  calculation.  On  what  principle  can  it 
sail  vt.  Boldero,  were  that  a  creditor  of  be  said  that  if  some  one  else  satisfies 
Mr.  Pitt  had  insured  his  life  and  the  the  risk,  on  account  of  which  the  policy 
debt  continued  to  the  time  of  Mr.  Pitt's  may  have  boon  effected,  the  company 
death.  After  Mr.  Pitt's  death,  the  clum  should  be  released  from  their  contract?" 
was  paid  by  his  executors  from  funds  This  distinction  was  noticed  in  this 
granted  by  Parliament  for  the  payment  country  for  the  first  time  in  the  case  of 
of  this  and  other  debts.  The  insurance  The  Trenton  Mutual  Life  Insurance  Co. 
company  set  up  this  payment  as  a  de-  vs.  Johnson,  4  Zabriskie  576,  (a.  d. 
fence  to  an  action  to  recover  the  amount  1854).  The  line  of  argument  in  this 
covered  by  the  policy.  The  Court,  in  case,  which  was  decided  in  the  same 
deciding  that  the  creditor  could  not  re-  year  with  Dalby  vs.  The  India  and  Lon- 
cover,  said :  "  This  assurance,  as  every  don  Insurance  Co.,  is  very  similar  to 
other  to  which  the  law  gives  effect,  is  a  that  of  the  English  cases, 
contract  of  indemnity,  as  distinguished  (2).  A  wager  contract  of  life  insur- 
ft-om  a  contract  by  way  of  gaming  or  ance  is  valid  at  common  law.  This  was 
wagering:"  9  East  81.  But  in  Dalby  incidentally  decided  in  the  case  of  Dalby 
vs.  The  India  and  London  Life  Assurance  vs.  The  India  and  London  Life  Insur- 
Company,  15  C.  B.  865,  (a.  d.  1854),  ance  Co.,  and  directly  adjudicated  in 
this  case  was  overruled  in  its  principle,  the  case  of  The  British  Insurance  Co.  vs. 
and  it  was  denied  that  life  insurance  is  Magee,  in  the  Irish  Exchequer  Chamber, 
a  contract  of  indemnity,  whether  it  be  (a.  d.  1834),  Cooke  &  Alcock's  Rep.  182. 
the  insurance  of  one's  own  life  or  of  the  The  statute  of  14  Geo.  8,  c.  48,  did 
life  of  another.  The  ground  of  this  de-  not  extend  to  Ireland,  and  the  question 
cision  is  well  stated  by  Vice-Chancellor  was  as  to  the  rule  of  the  common  law. 
Wood,  in  Law  vs.  London  Indisputable  It  was  held,  though  the  insurance  in 
Life  Policy  Co.,  1  Kay  &  Johnson  228.  that  case  was  a  pure  wager  contract. 
He  says,  "Policies  of  insurance  against  that  it  was  valid.  It  was  argued,  that 
fire  or  marine  risk  are  contracts  to  re-  assuming  it  to  be  a  wager  contract,  it 
cover  the  loss  which  parties  may  sustain  was  of  that  species  of  wagers  which  was 
from  particular  causes.  Where  such  a  void  at  common  law  on  grounds  of  pub- 
loss  is  made  good  aliunde^  the  companies  lie  policy.  This  argument  was  rejected 
are  not  liable  for  a  loss  which  has  not  as  unfounded,  and  the  insured  recovered, 
occurred ;  but  in  a  life  policy,  there  is  There  are  other  Irish  cases  to  the  same 
no  such  provision.  It  is  simply  a  con-  point.  Ferguson  vs.  Lomax,  2  Drury 
tract  that  in  consideration  of  a  certain  &  Walsh  120,  288 ;  Scott  vs  Roose,  1 
annual  payment,  the  company  will  pay  Long  &  Town's  Rep.  688 :  Shannon  vs. 
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Kagent,  1  Hayes  Rep.   689.    See  also  stance  that  no  insurance  on  lives  shall 
in  this  country,  Trenton   Mutual  Life  be  made  [wherein  the  assured  has  no 
Insurance  Co.  vs,  Johnson,  4  Zabriskie  interest,  or  by  way  of  betting  and  gam- 
576.    There  is,  howerer,  great  force  in  ing.    This  section  would  have  permitted 
the  suggestions  of  Sxldsn,  J.,  in  Riise  a  person  who  had  a  small  interest  to  in- 
tti.  Mutual  Ben.  Life  Ins.  Co.,  23  K.  T.  sure  for  a  large  sum.    This  di£5culty 
516,  which  maintain  that  « such  insur-  was  met  by  the  third  section,  which 
iuices  not  only  afford  facilities  for  a  de-  proTided  that  in  all  oases  where  the  in- 
moralizing  system  of  gaming,  but  ftumish  sured  hath  interest  in  the  life  insured, 
strong  temptations  to  the  parties  in-  no  greater  sum  shall  be  recorered  from 
terested  to  bring  about,  if  possible,  the  the  insurers  than  the  amount  or  value 
event  insured  against*'    These  consid-  of  the  interest  of  the  insured  in  the  life. 
eraiiona  were,  however,  urged  to  the  The  settled  construction  of  the  first  seo- 
Irish   t7ourt,    and  were   rejected.     86  i^on  is,  that  it  is  enough  to  satisfy  the 
strongly  did  they  affect  the  New  York  statute  if  the  insured  has  an  interest  at 
Court  of  Appeals  in  that  case,  that  it  '^^  ^*m^  the  insurance  is  made,  and  that 
declared  that  wager  policies  were  void  if  the  interest  ceases,  the  insured  will 
at  common  law.     It  is  a  singular  fact  Btill  have  a  right  to  recover :  Dalby  va. 
that  this  was  held  by  that  tribunal  to  The  India  and  London  Fire  Insurance 
be  the  common  law  of  New  Jersey,  when  Co.     A  recent  decision  of  the  Court  of 
the  highest  Court  of  that  State   (see  Queen's  Bench  holds  the  true  construc- 
4  Zabriskie  576)  had,  eight  years  be-  tion  of  the  third  section  is  that  the  word 
fore,    held    that    wager    policies  were  *'  hath"  refers  to  the  interest  existing 
not  void  at  common  law.     None  of  the  when  the  insurance  was  made,  and  that 
cases  in  favor  of  this  view  appear  to  the  insured  cannot  recover  beyond  that 
have  been  cited  in  Ruse  va.   Mutual  amount.     The  result  is  that  he  can  re- 
Benefit  Life  Insurance  Co.   The  absence  cover  an  amount  equal  to  his  interest  at 
of  research  in  the  argument  must  tend  the  time  of  the  execution  of  the  contract, 
materially  to  weaken  the  effect  of  the  uid  no  more:  Hebden  vs.  West,  (a.  d. 
deeinon.     The  same  remark  may  be  1863),  9  London  Jurist  N.  S.  747. 
made  respecting  Bevin  vt,  Connecticut  In  the  State  of  New  York,  there  is  a 
Mutual  Life   Ins.   Co.,  23  Conn.  244.  statute    concerning  wagers,  which,   it 
The  contract  of  life  insurance  was  said  may  be  supposed,  has  nearly  the  same 
to  be  a  contract  of  indemnity.    None  effect  upon  the  contract  of  life  insurance 
of  the  recent  cases  appear  to  have  been  that  the  statute  of  14  Geo.  8,  o.  48, 
dted.     In  any  event  the  authorities  are  has  in  England.    It  provides  that  all 
probably  too  numerous  and  strong  to  be  wagers,  &c.,  shall  be  void,  but  that  this 
evereome  by  any  cotisiderations  of  their  provision  shall  not  affect  any  insurance 
iatrinsic  propriety.  made  in  good  Ikith,  for  the  security  or 
II.   We   have  now  to   consider  the  indemnity  of  the  party  insured.     The 
bearing  of  statutes  upon  the  validity  reasonable  construction  of  this  act  is, 
of  such  insurances.     The  statute  of  14  that  it  only  affects  the  contract  at  the 
Geo.  8,  c.  48,  should  be    noticed   in  time  it  is  made.    Perhaps  the  words 
order  to  understand  the  Aill  effect  of  the  "in  good  faith,"  &o.,  prevent  the  in- 
decision in   Dalby  vs.  The   India  and  sured  from  recovering  an  amount  greater 
London  Life  Insurance  Co.     The  first  than  the  interest  which  he  had  at  the 
aad  third  seoiions  are  the  most  import-  time  when  the  policy  was  executed, 
ant    The  first  section  provides  in  sub-  In  other  States,  where  there  is  no 
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Btatate  upon  the  subject,  the  contract  Co.,  8  Keman  81 ;  Ashley  vt.  Ashley,  8 

of  life  insurance  will,  probably,  be  gov-  Simons  149.     It  has  been  held  that  the 

emed  by  the  principle  enunciated  in  company  may  make  a  Talid  agreement 

the  recent  decisions  in  the  English  and  that  an  assignment  after  the  loss  shall 

Irish  Courts.  aToid  the  policy :  Day  vt,  Poughkeepsie 

A  valid  policy  of  life  insurance  is  Mutual  Life  Ins.  Co.,  28  Barb.  628.    It 

capable  of  assignment  to  a  person  who  is  also  the  subject  of  a  gift  eauta  mortu  : 

has  no  interest  in  the   life  insured :  Witt  vt.  Amis,  1  Best  &  Smith  Q.  B. 

St.  John  vt.  American  Mutual  Life  Ins.  109,  (a.  d.  1862).  T.  W.  D. 


•^^ 
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SUPREME  GOITBT  OF  MICHIGAN.^ 

Statute  of  Frauds — Agreement  to  answer  for  Debt  of  Another^  <fec.— =• 
Defendant  sold  certain  notes  and  a  mortgage  to  plaintiff,  and  verbally 
guaranteed  the  notes  to  be  good  and  collectable,  and  that  the  mortgagor 
was  responsible  and  able  to  pay,  and  the  land  mortgaged  ample  secarity, 
and  the  title  perfect  and  unincumbered.  Suit  being  brought  upon  this 
guaranty,  the  evidence  to  prove  it  was  objected  to,  1st.  As  within  the 
provision  of  the  Statute  of  Frauds  relating  to  promises  to  pay  the  debt  of 
another;  2d.  As  within  the  provision  declaring  that  no  one  shall  be 
charged  by  reason  of  any  favorable  representation  or  assurance  made  con- 
cerning the  character,  credit,  ability,  trade,  or  dealings  of  any  other  per- 
son, unless  the  same  be  in  writing  and  signed ;  3d.  As  within  the  law  re- 
quiring agreements  for  the  transfer  or  charging  of  the  title  of  lands  to 
be  in  writing.  It  was  Jield,  that  none  of  these  provisions  applied  to  the 
case  :  Huntington  vs.  Wellington, 

Assignments  for  Benefit  of  Creditors — Proof  of  Subsequent  Acts  of  the 
Parties  to  establish  Fraud. — Where  an  assignment  for  the  benefit  of 
creditors  is  assailed  as  fraudulent,  the  whole  conduct  of  the  assignee  with 
reference  to  the  property  after  the  assignment  should  be  allowed  to  be 
shown,  as  bearing  upon  the  question  of  fraud.  If  that  conduct  has  been 
entirely  consistent  with  the  professed  object  of  the  assignment,  it  cannot 
prejudice;  but  if  it  tends  to  show  that  the  assignor  still  claims  and  seeks 
to  derive  a  benefit  from  the  property,  to  the  prejudice  of  his  creditors,  it 
will  generally  tend,  in  a  greater  or  less  degree,  according  to  the  circum- 

^  From  Hon.  T.  M.  Cooley,  Reporter,  to  appear  in  Vol.  XII.,  Michigan  Reports. 
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stances  of  tbe  case,  to  show  tliat  the  assignment  was  originally  made  with 
this  fraudulent  purpose :  Flanigan  vs.  Lampman. 

So  the  fact  that  the  assignor,  ostensibly  as  the  agent  of  one  of  the  pre- 
ferred creditors  (whose  claim  was  contested  as  fraudulent),  purchased  a 
part  of  the  assigned  property  of  the  assignee  at  private  sale,  and  after- 
wards continued  in  possession  of  it  himself,  is  competent  evidence  as  bear- 
ing on  the  question  of  intent :  Id, 

Where  a  question  put  by  a  party  to  his  own  witness  was  improperly 
overruled,  it  was  held  that  the  error  was  not  cured  by  the  party  after- 
wards asking  and  obtaining  an  answer  to  the  same  question  on  the  cross- 
examination  of  a  witness  of  the  opposite  party :  Id, 

Subscription  for  Public  Objects, — Where  several  persons  mutually  sub- 
scribe sums  to  be  pud  to  a  trustee  for  some  common  object,  in  which  all 
have  a  general  interest,  as  for  the  erection  of  school  or  church  buildings, 
the  subscriptions  are  based  upon  a  legal  consideration,  and  may  be  enforced : 
Underwood  vs.  Waldron, 

Liability  of  Innkeeper  for  Clothing  lost  at  a  Ball, — A  fire  company 
made  arrangements  with  the  defendant,  who  was  an  innkeeper,  for  a  ball 
at  his  house ;  the  company  selling  the  tickets  and  paying  him  a  fixed 
price  for  the  supper  and  for  the  use  of  the  dancing  and  dressing  rooms. 
Plaintiff,  who  was  a  resident  of  the  place,  attended  the  ball,  leaving  his 
overcoat,  fur  collar,  and  gloves  at  the  office  of  the  hotel,  and  during  the 
n^ht,  spending  some  money  for  cigars,  &c.,  at  a  saloon  kept  by  defendant 
in  one  part  of  the  hotel  building.  In  the  morning,  his  overcoat,  collar, 
and  gloves  coidd  not  be  found.  On  these  facts,  he  brought  suit  to  recover 
their  value,  declaring  against  de^ndant  as  innkeeper.  It  was  held  that 
plaintiff  did  not  resort  to  the  hotel  for  any  purpose  which  brings  him 
within  the  common  law  definition  of  the  guest  of  an  inn,  and  that  he  was 
not  entitled  to  recover :  Hobbs  vs.  Carter, 

Murder — Omission  of  Matter  of  Form  in  the  Information, — Defendant 
was  informed  against  for  the  murder  of  one  Balch,  and  convicted  of 
manslaughter.  The  information  charged  the  offence  in  the  common  law 
form,  except  that  at  its  conclusion  it  averred  that  he  ^*  did  kill  and  mur- 
der," without  there  showing  the  name  of  the  person  killed.  It  was  there- 
fore assigned  for  error  that  the  information  Contained  no  charge  of  the 
marder  of  Balch.  Held  that,  under  the  statute  which  declared  that  '^  no 
indictment  for  any  offence  shall  be  held  insufficient  for  want  of  the  aver- 
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jnent  of  any  matter  onnecessaiy  to  be  proved/' ''  nor  for  want  of  a  proper 
and  formal  conclusion/'  and  that  every  objection  for  any  formal  defect 
should  be  taken  by  demurrer  or  motion  to  quash,  the  information  was 
sufficient :  Evans  vs.  People. 

SUP&IMS  OOUBT  OV  MASSAOHUSXTTS.^ 

Corporation — Cannot  form  Partnership, — A  manufacturing  corporation 
under  the  laws  of  this  Commonwealth  cannot  form  a  partnership  with  an 
individual :  WhtUenton  vs.  MiUs, 

A  manufacturing  corporation  and  an  individual  who  have  actually  made 
a  contract  of  partnership,  and,  either  with  or  without  the  assent  of  all  the 
stockholders  of  the  corporation,  acted  and  held  themselves  out  to  third 
persons  as  copartners  for  many  years,  and  contracted  debts  as  such,  can- 
not, upon  the  petition  of  such  individual,  be  put  into  insolvency  as  a 
partnership,  under  Statutes  1838^  o.  163,  and  1851,  c.  327 ;  and  proceed- 
ings in  insolvency  so  instituted  will  be  susoended  bv  this  Court  upon  the 
application  of  the  corporation :  Id. 

Deed — Tenant  in  Comman.^A  deed  by  a  tenant  in  common  of  "  sixty- 
four  rods,  being  part  a£"  the  lot  held  in  common,  passes  no  title  in  oom- 
mon;  nor  in  severalty,  without  possession  taken  under  it  of  the  part 
claimed :  Phillips  vs.  Tudor. 

Emhezzlement  hy  Treasurer  of  Railroad  Corporation, — The  treasurer 
of  a  railroad  corporation  is  an  ^<  officer,  agent,  clerk,  or  servant  of  an  in- 
corporated company,"  within  the  meaning  of  a  statute  punishing  embez- 
zlement by  such  persons :  Commonwealth  vs.  Tuckerman. 

If  money  of  a  railroad  corporation  is  received  by  their  treasurer,  and 
by  him  deposited  to  his  credit  as  such  treasurer,  and  afterwards  drawn  out 
by  him  either  in  bills  or  coin,  such  bills  or  coin  are  the  property  of  the 
corporation,  and,  while  in  the  hands  of  the  treasurer,  subjects  of  embez- 
zlement by  him ;  and  if  he  afterwards,  while  still  treasurer  of  the  corpo- 
ration, fraudulently  converts  such  money  to  his  own  use,  without  their 
consent  or  knowledge,  and  without  claim  of  right,  it  is  embezzlement; 
although  the  guilty  intent  does  not  exist  at  the  moment  of  drawing  the 
money  out  of  the  bank,  but  is  formed  afterwards ;  and  although  at  the 

^  From  Horace  Gray,  Jr.,  Esq.,  lately  Reporter;  to  appear  in  YoL  X.  of  hia 
Reports. 
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time  of  the  frandulent  conversion  he  intends  to  restore  the  amount,  and 
has  property  sufficient  to  secure  its  restoration :  Id, 

Upon  the  trial  of  an  indictment  for  embezzlement,  other  previous  acts 
of  a  similar  character,  enumerated  with  the  one  charged  in  the  indictment 
in  a  paper  drawn  up  by  the  defendant  as  a  statement  of  all  sums  taken 
by  him,  are  admissible  in  evidence  to  show  the  intent  with  which  the  act 
charged  was  committed :  Id. 

It  IB  not  necessary,  in  order  to  constitute  embezzlement,  that  there 
should  be  a  domand  of  the  money  alleged  to  have  been  embezzled,  or  a 
denial  of  its  receipt,  or  any  false  account  given  of  it,  or  false  statement 
or  entry  concerning  it,  or  refusal  to  account  for  it :  Id. 

Evidence — Confessions, — A  treasurer  of  a  railroad  corporation,  who  had 
embezzled  their  funds,  called  upon  a  friend  of  his,  who  was  a  surety  upon 
his  official  bond  and  stockholder  in  the  corporation,  for  advice ;  and  he 
uiged  him  to  go  to  the  directors,  and  make  a  clean  breast  of  it,  and  told 
him  that  it  would  be  for  his  interest  to  make  a  full  confession ;  but  said 
nothing,  in  terms,  of  a  prosecution ;  told  him  that  the  disgrace  was  in 
doing  wrong,  not  in  suffering  punishment  for  it,  and  he  had  better  stay 
and  meet  the  punishment ;  and  (as  he  testified)  "  advised  him  as  a  friend, 
a  son/'  The  next  day  they  went  together  to  see  one  of  the  directors,  who, 
on  this  stockholder  suggesting  that  he  had  influence  with  the  other 
diiectozB,  and  could  prevent  a  prosecution,  stopped  him,  saying  that  he 
could  and  would  make  no  promises,  did  not  know  what  his  own  power  or 
duty  was,  but  would  do  all  he  rightfully  and  properly  could  to  prevent  his 
arrest  and  prosecution,  and  that  he  must  confide  wholly  in  him  and  his 
discretion.  Seld,  that  confessions  made  afber  these  conversations  were 
admissible  in  evidence  against  him :  Id. 

Exceptions — Habeas  Corpus, — Exceptions  do  not  lie  to  the  discharge 
of  a  {prisoner  on  habeas  corpus  by  a  single  judge :  Wi/eth  vs.  Richardson, 

Insolvent  Debtors — Partnership — Interest, — Where  a  partnership  and 
its  members  are  in  insolvency  under  one  commission,  and  the  separate 
estate  of  one  partner  is  more  than  enough  to  pay  his  separate  debts,  the 
surplus  of  that  estate  over  such  debts  is  to  be  added  to  the  partnership 
estate,  and  applied  to  the  payment  of  joint  debts,  before  paying  interest 
on  the  separate  debts :  Thomas  vs.  Minot, 
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Fire  Inturance"^  Ooruequenee  of  Fire. — ^Insurance  against  fire  was 
effected  on  goods  "  contained  in  a  granite  store" ;  one  of  the  walls  gave 
way,  and  half  of  the  store  and  the  whole  of  the  adjoining  building  fell ; 
before  there  was  time  to  remove  the  goods,  fire  broke  out  in  that  building. 
Eeldy  that  the  insurers  were  liable  for  damage  from  fire,  and  from  water 
used  to  extinguish  it,  to  goods  not  displaced  or  injured  by  the  fall :  Lems 
vs.  Springfield  Fire  and  Marine  Insurance  Company. 

Life  Insurance — Payment  of  Premium  falling  due  on  Sunday. — Under 
a  policy  of  life  insurance,  to  ''  terminate  in  case  the  premium  charged  shall 
not  be  paid  in  advance  on  or  before  the  day  at  noon  on  which  the  same 
shall  become  due  and  payable,'^  if  the  day  of  payment  falls  on  Sunday, 
the  premium  is  not  payable  until  Monday,  even  if  the  assured  dies  on 
Sunday  afternoon :  Hammond  vs.  Am^ican  Mutual  Life  Insurance  Com- 
pany. 

Marine  Insurance — Constructive  total  Loss. — Under  an  open  policy  of 
insurance  in  common  form,  containing  the  usual  memorandum  clause,  and 
also  this  clause,  ''  partial  loss  on  sheet  iron,  iron  wire,  brazier's  rods,  iron 
hoops,  and  tin  plates  is  excepted,''  the  insurers  are  liable  for  a  constructive 
total  loss  of  tin  plates ;  and  if  a  number  of  boxes  of  tin  plates,  shipped 
and  valued  as  one  parcel,  is  damaged  by  the  stranding  of  the  ship,  carried 
to  the  nearest  market  and  there  sold  for  less  than  half  its  valuation  in  the 
policy,  deducting  the  necessary  expenses  of  the  transportation  and  sale, 
and  duly  abandoned,  it  is  a  constructive  total  loss :  Eettell  vs.  Alliance 
Insurance  Company. 

Judgment  against  a  City  for  Damages,  haw  far  Evidence  in  Action  by 
City  against  Tenant. — A  verdict  and  judgment  against  a  city,  in  an  action 
for  personal  injuries  occasioned  by  a  defect  within  the  limits  of  a  highway, 
are  conclusive  evidence  in  a  subsequent  action  by  the  city  against  a  tenant 
of  the  land  (who  had  notice  of  the  pendency  of  the  former  action  and  of 
the  city's  intention  to  hold  him  responsible  for  all  damages  recovered 
therein,  and  had  opportunity  to  furnish  evidence,  and  testified  at  the  trial, 
although  he  was  not  requested  to  and  did  not  take  upon  himself  the  de- 
fence of  that  action)  that  the  highway  was  defective,  that  the  person  was 
injured  there,  while  using  due  care,  and  of  the  amount  of  the  injuiy ;  but 
not  of  the  tenant's  liability  to  keep  the  place  in  repair,  nor  of  his  having 
neglected  to  do  so,  nor  of  such  negligence  having  been  the  sole  cause  of 
the  injury :   City  of  Boston  vs.  Worthington. 
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Master  and  Servant — Liability  of  Master  /or  Injury  to  Servant — ^In 
an  action  by  a  serrant  against  bis  master  for  injuries  sustained  from  tbe 
explosion  of  a  steam-boiler  used  in  bis  business,  tbe  plaintiff  introduced 
evidence  witbout  objection  tbat  tbere  was  no  sucb  fusible  safety  plug  on 
the  boiler^  as  was  required  by  statute ;  and  the  presiding  Judge  excluded 
eridence  of  a  custom  among  engineers  not  to  use  sucb  a  plug ;  and  in- 
structed tbe  jury  tbat  if  tbe  defendant  knowingly  used  tbe  boiler  witbout 
tbe  plug,  and  tbe  want  of  it  caused  tbe  accident,  tbe  plaintiff  was  entitled 
to  recover ;  and  refused  to  instruct  tbem  tbat  if  tbe  defendant  used  all  tbe 
appliances  for  safety,  tbat  were  ordinarily  used  in  sucb  establisbments  as 
bis,  be  was  not  liable  in  respect  to  ibis  boiler^  altbougb  be  did  not  use  tbe 
fusible  plug.  JBeldy  tbat  tbe  defendant  bad  no  ground  of  exception: 
Cayzer  vs.  Taylor. 

Ordinary  care  must  be  measured  by  tbe  cbaracter  and  risks  and  expo- 
suies  of  tbe  business;  and  tbe  degree  required  is  bigber  where  life  or 
limb  is  endangered,  or  a  large  amount  of  property  is  involved,  than  in 
other  cases :  Id.  , 

A  master  is  responsible  to  bis  servant  for  injuries  occasioned  by  tbe 
negligence  of  an  incompetent  fellow-servant,  knowingly  or  negligently 
employed  by  tbe  master :  Id. 

A  master  is  liable  to  bis  servant  for  injuries  resulting  from  a  defect  in 
his  machinery^  although  tbe  negligence  of  a  fellow-servant  contributes  to 
the  accident :  Id. 

Promiuary  Note — Presentment. — ^Tbe  presentment  of  a  promissory  note 
at  tbe  place  of  its  date  is  sufficient,  in  tbe  absence  of  proof  tbat  tbe 
holder  at  its  maturity  knew  tbat  the  maker  resided  elsewhere :  Smith  vs. 
Philbrick. 

Ships,  Registry  of,  where  to  he  made. — ^Under  tbe  United  States  Statute 
of  1850,  c.  27,  requiring  every  mortgage  or  conveyance  of  any  vessel  or 
part  of  a  vessel  to  "  be  recorded  in  the  office  of  tbe  collector  of  customs 
where  sucb  vessel  is  registered  or  enrolled,"  tbe  record  must  be  made  in 
the  district  of  the  last  registry  and  enrolment,  though  not  tbe  home  port 
of  the  vessel ;  and  a  mortgage  not  so  recorded  conveys  no  title  as  against 
an  attaching  creditor  of  tbe  mortgagor,  altbougb  bis  attachment  is  not 
made  until  afler  tbe  mortgagee  has  taken  possession  for  breach  of  condition 
of  his  mortgage :  Potter  vs.  Fish. 
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BUPaXMS  C0X7BT  OV  NEW  YORK.^ 

Divorce — Adultery  of  Plaintiff, — In  an  action  by  a  hasband  against 
bis  wife  for  a  divorce,  on  tbe  ground  of  adultery,  tbe  defendant  cannot 
set  up,  by  way  of  counter-claim,  the  adultery  of  tbe  plaintiff,  so  as  t« 
entitle  ber  to  a  divorce  against  bim,  if  tbe  obarge  is  proved :  R.  F.  H, 
vs.  S.  S, 

Alteration  of  Promissory  Note, — Where  a  note,  payable  with  interest 
generally,  and  executed  by  a  surety,  was,  after  the  execution  thereof,  by 
agreement  between  the  principal  and  the  payee,  but  without  the  know- 
ledge or  assent  of  the  surety,  altered,  by  an  addition  thereto,  making  tbe 
interest  payable  semi-annually :  Held,  that  this  was  a  material  alteration, 
which  rendered  tbe  instrument  void  as  against  tbe  surety :  Dewey  vs. 
Reed. 

Grantor  and  Grantee — Deed, — A  creditor  will  not  be  allowed  to  suffer 
a  deed  to  stand  as  conclusive  evidence  of  the  grantee's  ownership  of  tbe 
land,  and  seize  by  attachment  or  execution  the  fruits  of  such  land,  pro- 
duced by  the  industry  of  the  grantee,  as  the  personal  property  of  the 
grantor,  and  contest  the  validity  of  the  conveyance  of  the  land,  in  an  ac- 
tion brought  against  him  for  such  taking :   Garhutt  vs.  Smith, 

Chattel  Mortgage — Rights  of  Purchaser — Compromise  of  Claims. — 
Where  one  bids  off,  at  a  sheriff's  sale  on  execution,  property  of  the  judg- 
ment-debtor, embraced  in  a  chattel  mortgage  previously  executed  by  tbe 
debtor — the  sale  being  subject  to  such  mortgage — and  subsequently  pur- 
chases and  takes  an  assignment  of  the  mortgage,  this  will  not  operate  as 
a  payment  or  satisfaction  of  the  mortgage.  And  if  the  mortgage  has  not 
been  paid  nor  foreclosed,  nor  any  power  contained  in  it  exercised,  at  the 
time  of  its  transfer,  it  will  be  a  valid  subsisting,  unsatisfied  mortgage ; 
and  no  fraud  can  be  imputed  to  the  assignee  in  representing  that  it  is 
unpaid :  Brown  vs.  Rich, 

The  purchaser,  in  such  a  case,  can  either  pay  off  the  chattel  mortgage, 
and  thus  protect  his  purchase  under  the  execution,  or  purchase  it,  and 
take  an  assignment,  and  protect  himself  in  that  manner :  Id. 

Where  B.  &  H.  asserted  a  claim  to  B.'s  horse,  under  a  chattel  mort- 
gage, which  claim  B.  at  first  disputed,  but  finally  compromised  the  claim 


1  From  Hon.  0.  L.  Barbour,  to  appear  in  Vol.  XL.  of  his  Reports. 
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bj  buying  tbe  mortgage  and  giving  his  note  for  the  amount  agreed  upon, 
which  he  voluntarily  paid  at  maturity  :  Beld,  that  even  if  it  had  turned 
out  that  the  mortgage  was  not  a  valid  subsisting  mortgage,  B.  would  have 
had  no  right  of  action,  to  recover  back  the  money  paid  upon  his  note : 
Id. 

Habeas  Corpus —  Commitments  under  Authority  of  the  United  States. — 
Judges  of  the  State  Courts  have  no  power  to  issue  a  writ  of  Juibeas  corpus, 
or  to  continue  proceedings  under  it  when  issued,  in  cases  of  commitment 
or  detainer  under  the  authority  of  the  United  States  :  Matter  of  JBbpson, 

Thus,  where  the  return  to  a  writ  of  habeas  corpus  alleged  that  the  de- 
fendant had  been  duly  appointed  Provost-Marshal  for  the  21st  district  of 
New  York,  under  the  Act  of  Congress  of  March  3d  1863;  that  the  pri- 
soner was  arrested  as  a  deserter  from  the  army,  by  him,  as  marshal,  and 
was  held  in  accordance  with  the  Act,  to  be  delivered  to  the  nearest  mili- 
tary command  or  post,  and  that  he  was  then  held  "  under  the  authority 
of  the  United  States :"  Eeld,  that  the  return  was  sufficient  in  law,  and  that 
the  defendant  was  not  bound  to  bring  the  body  of  the  prisoner  before  the 
Justice,  on  the  ground  that  a  state  Court  or  Judge  had  no  jurisdiction  to 
inquire  into  the  fact  alleged  in  the  return,  that  the  prisoner  was  a  de- 
serter :  Id, 

Map — Deeds  hounding  upon  a  Park, — ^Where  the  owner  of  a  tract  of 
bnd  lying  in  a  city  eaused  the  same  to  be  plotted  out  and  subdivided  into 
lots,  and  a  map  thereof  to  be  made  and  filed  and  recorded,  on  which  wae 
an  open  space,  bounded  on  three  sides  by  said  lots,  and  on  one  side  open*- 
ing  into  a  public  street,  such  open  space  being  designated  on  said  map  as 
'^  Park ;"  and  the  owner  subsequently  sold  and  conveyed  to  different  per- 
sons all  the  lots  adjoining  said  open  space,  describing  them  by  their  num- 
beiB,  and  by  reference  to  said  map :  Held,  that  the  owner,  when  he  laid 
out  his  tract  of  land,  intended  the  open  space  to  be  a  park,  and  not  a  mere 
street  or  passage-way  leading  by  and  to  the  abutting  lots.  And  that  the 
conveyances  of  those  lots,  in  which  such  lots  were  bounded  on  said  '^  Park," 
did  not  carry  the  grantees  to  the  centre,  to  the  centre  of  the  open  space 
or  park,  but  only  to  the  exterior  lines  thereof:  Perrin  vs*  The  New  York 
Central  Railroad  Company. 

Agreement — Performance  of  Condition, — ^A  subscription-paper  for  the 
erection  of  an  institution  of  learning,  provided  that  the  moneys  subscribed 
should  be  paid  to  the  treasurer  of  a  board  of  trustees  which  might  be 
elected  by  the  Wayne  Counfy  Baptist  Association,  at  a  convention  then 
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called  to  meet  at  Marion,  on  the  80tli  of  May :  Held^  that  the  obligation 
of  a  subscriber  did  not  become  inoperatiye  by  the  omission  of  the  conven- 
tion to  choose  trustees  at  the  place  and  on  the  precise  day  mentioned ; 
but  that  an  election  of  trustees  at  a  subsequent  day,  to  which  the  con- 
yen  tion  had  been  adjourned  after  meeting  at  Marion  on  the  day  named, 
was  a  substantial  compliance  with  the  stipulation  of  the  subscription : 
The  Wayne  and  Ontario  Collegiate  Institute  vs.  Greenwood. 


^0^ 
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RlPOaTS  OF  Ca8I8  ARQUKD  and  DETKaMINKD  IN  THE  SUPBBMB  CoURT  OF  JuDICATURS 

OF  THB  State  of  Indiana.    By  Michael  C.  Kebe,  Official  Reporter.    Contain- 
ing the  Cases  at  May  Term,  1868,  &o.    Vol.  XX.    Indianapolis :  1868. 

We  have  received  this  volume  of  reports  from  the  Reporter,  and  have 
read  many  of  the  cases  with  considerable  interest.  A  large  proportion  of 
the  decisions  are  merely  of  local  concern,  as  is  the  fact  in  all  the  State 
Reports.  Those  which  are  of  general  interest  appear  to  have  been  pre- 
pared and  argued  by  the  counsel  with  commendable  zeal  and  thorough- 
ness ;  and  the  opinions  of  the  Court  manifest  a  creditable  industry  and 
watchfulness  in  regard  to  the  state  of  the  law  elsewhere  as  well  as  in  that 
State.  But  there  is  here,  as  everywhere  out  of  the  large  cities,  a  defi- 
ciency in  the  means  of  learning  the  true  state  of  the  law  out  of  the  im- 
mediate State.  We  had  been  struck  with  that  £ict  in  regard  to  the  cases 
in  that  State  upon  the  law  of  railways,  and  some  other  subjects,  which  we 
have  had  special  occasion  to  examine,  that  while  they  were  decided  upon 
just  and  sound  principles,  it  had  often  been  done  by  means  of  elaborate 
analysis  and  exposition,  long  after  the  same  principles  had  been  estab- 
lished in  other  states  and  countries,  and  apparently,  without  being  aware 
of  that  fact.  But  we  have  always  found  the  cases  in  this  State  well  con- 
sidered, and  generally  well  decided. 

This  Toluroe  is  carefully  prepared  by  the  Reporter,  and  the  head  notes 
briefly  and  accurately  drawn  up,  and  we  are  glad  to  find  the  point  of  each 
,  note  indicated  by  a  single  word  or  two,  at  the  beginning,  and  this  is  car- 
ried into  the  index.  Those  reporters  who  omit  this  little  matter,  are  not 
aware  how  essentially  it  lessens  the  value  of  their  books.  A  law  book 
should  exhibit  the  labor  of  the  author  in  such  a  manner  as  to  save  the 
labor  of  those  who  use  it.  And  we  are  sorry  to  be  compelled  to  say,  that. 
too  many  law  books  exhibit  the  marks  of  being  labor-saving  instruments 
chiefly  to  their  authors.     A  law  book  should  be  reliable  in  its  references, 
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and  so  arranged  that  its  contents  may  be  made  ayailable  with  the  least 
labor  or  confusion. 

This  volume  exhibits  the  same  defects  as  all  the  late  State  Reports, 
where  every  case  is  required  to  be  reported ;  it  is  crowded  with  an  infinite 
nonibcr  of  useless  cases,  and  by  consequence  the  important  cases  are  far 
too  briefly  discussed,  and  the  arguments  of  counsel  almost  entirely  ex- 
cluded. The  attempt,  too,  at  simplifying  pleadings,  by  means  of  codes  of 
practice,  makes  more  controversy  than  it  saves. 

There  are  some  cases  in  this  volume  which  do  not  seem  to  admit  of  any 
question ;  as  for  instance,  whether  a  licensed  vender  of  spirituous  liquors 
can  carry  on  his  business  through  the  instrumentality  of  an  agent :  Pick- 
ens vs.  Statey  p.  116.  And  some  others,  which  are  decided  contrary  to 
what  we  had  supposed  the  law  to  be :  as  in  Roy  vs.  AfcMurtry,  p.  307 — 
that  where  the  maker  of  a  promissory  note  is  inquired  of  by  a  person 
who  had  already  purchased  the  note,  as  to  its  validity,  and  he  answers 
that  it  is  all  right,  and  that  he  will  pay  it,  and  agrees  to  pay  t«n  per  cent, 
interest  for  an  indefinite  delay  of  payment,  to  which  the  holder  of  the 
note  assents,  by  waiting  until  his  assignor  becomes  insolvent,  such  facts 
will  not  estop  the  maker  irom  defending  against  an  action  upon  the  note  on 
the  ground  of  a  failure  of  the  consideration  !  But  the  question  of  estop- 
pels  in  pais  is  one  of  great  uncertainty ',  but  if  any  case  is  clear  from  aJl 
doubt,  we  should  have  supposed  this  was.  I.  F.  R. 

Thb  Practics  in  Procekdikqs  in  thb  Probate  Courts,  &c.,  &c.  With  an  Ap- 
pendix of  Practical  Forms ;  designed  for  the  use  of  Executors  and  others  having 
business  in  the  Probate  Court.  By  William  L.  Smith,  Counsellor  at  Law. 
Boston:  Little,  Brown  &  Co.     1868. 

We  have  received  this  compend  of  probate  law  and  practice,  of  865 
pages,  12mo.,  which  appears  to  us  a  very  useful  and  convenient  book  for 
such  persons  as  it  is  designed  to  aid — ^thoee  who  have  occasion  to  transact 
business  in  the  probate  courts,  but  are  not  educated  to  the  profession. 
And  it  is  certainly  a  useful  book  even  to  professional  men. 

I.  F.  R. 

RsroRTs  or  Cases  determined  in  the  Supreme  Court  op  the  State  op  Illinois, 
at  April  and  NoTember  Terms,  1862.  and  January  Term,  1868.  By  E.  Peck, 
Counsellor  at  Law.    Vol.  XXIX.    Chicago:  E.  B.  Myers,  1868. 

This  volume  of  Mr.  Peck's  reports  contains  an  unusual  number  and 
proportion  of  valuable  cases ;  cases  where  the  questions  involved  are  im- 
portant and  difficult,  and  where  they  have  been  elaborately  considered  by 
the  court  and  the  counsel^  and  where  the  briefs  of  counsel  are  given  at 
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lengthy  as  to  the  points  npon  which  the  case  is  made  to  turn.  Such  cases 
are  valuable  to  the  profession  throughout  the  country.  There  are  many 
cases  of  this  character  in  the  present  volume,  among  which  we  would 
refer  to  Ourtiss  vs.  Brawn,  p.  201 ;  NtcoU  vs.  Ogden,  p.  323 ;  Ainerican 
Ex^resi  Co,  vs.  Pincknty,  p.  392.  From  the  cursory  examination  we 
have  been  able  to  give  it,  the  volume  seems  to  us  a  very  valuable  one. 

I.  F.  R. 

A  Treatise  on  thb  LiMiTATioir  of  Actions  at  Law  and  Suits  in  Equity  Ain> 
Admiralty  ;  with  an  Appendix  containing  the  English  and  American  Statutes 
of  Limitations.  By  J.  K.  Angbll.  Fourth  Edition,  Reviaed  and  greatly  En- 
larged. By  John  Wildxb  Mat,  Counsellor  at  Law.  Boston :  Little,  Brown  k 
Co.     1861. 

We  venture  to  call  attention  to  Mr.  Majr's  edition  of  Mr.  Angell's  ex- 
cellent work  on  Limitations.  Mr.  Angell  was  one  of  the  most  accurate 
and  reliable  of  the  American  law  writers,  and  this  is  one  of  his  most  care- 
fully prepared  works )  and  Mr.  May  seems  to  have  faithfully  performed 
the  (^ce  of  a  careful  editor,  in  bringing  the  authorities  upon  the  several 
questions  discussed  down  to  the  time  of  publication.  It  is  a  book  which 
all  practical  lawyers  will  find  of  indispensable  use.  We  have  heard  a  tra- 
dition, which  we  regard  as  authentic,  that  Lord  Brougham,  in  a  letter 
addressed  to  the  author,  not  many  weeks  before  his  death,  pronounced 
this  the  most  complete  and  able'  treatise  upon  the  subject  which  the  bar 
of  England  and  America  has  yet  produced.  We  are  sure  no  one  at  all 
familiar  with  the  work  would  be  inclined  to  attribute  this  opinion  to  any 
of  his  lordship's  peculiar  idiosyncrasies  upon  the  law.  We  should  cer- 
tainly regard  this  opinion  as  entirely  normal,  whatever  we  might  feel  com- 
pelled to  say  of  some  of  his  lordship's  speculations  upon  the  law. 

T.  F.  R. 

A  Trxatiss  on  thb  Law  of  Salbs  of  Pbbsonal  Property,  with  Illustrations 
FROM  THE  Foreign  Law.  By  William  W.  Stort.  Third  Edition,  with  large 
Additions  to  the  Text  and  Notes.  By  J.  C.  Perkins.  Boston :  Little,  Brown 
t  Co.     1862. 

This  edition  of  Mr.  Story's  valuable  treatise  upon  the  Law  of  Sales, 
seems  to  have  been  prepared  with  Mr.  Perkins's  usual  painstaking  and 
laborious  research.  Few  cases  of  much  value  have  escaped  his  careftil 
scrutiny,  and  we  believe  the  work  is  by  far  the  most  perfect  upon  the 
subject  now  in  use.  We  commend  it  to  the  favorable  consideration  of 
the  profession.  It  is  scarcely  needful  to  add,  that  the  mechanical  exe- 
cution of  the  book  is  all  that  one  could  desire.  I.  F.  R. 
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CONFLICT  OF  LAWS  AFFECTING  MARRIAGE  AND 
DIVORCE.  THE  DISTINCTION  BETWEEN  THE  ENG- 
LISH AND  SCOTCH  LAW.  THE  VALIDITY  AND 
EFFECT  OF  FOREIGN  DIVORCES. 

1.  In  Roman  Catholic  countries  divorce  is  left  chiefly  with  the  church. 

2.  Now  conceded  that  an  English  marriage  may  be  dissolved  by  foreign  decree. 
8.   Warrendtr  T8.  Warrender  embraces  principles  of  universal  application. 

4.  Marriage  is  a  contract  dependent  upon  the  existing  municipal  laws. 

5.  But  thiB  principle  is  denied,  when  it  is  attempted  to  govern  the  contract  by 
the  law  of  its  creation. 

6.  It  is  virtually  adopted  in  the  case  of  Warrender  vs.  Warrender,  but  not  In  terms. 

7.  Distinction  between  marriage  contracts,  and  those  of  a  pecuniary  character. 

8.  The  English  courts  uphold  marriages  celebrated  abroad  between  English 
residents,  even  when  done  to  evade  the  authority  of  the  English  law. 

9.  The  American  courts  do  this,  even  where  had  in  fraud  of  local  law. 

10.  The  subject-matter  of  a  suit  for  divorce  is  confined  to  the  place  of  the 
domiciL 

U.  Divorces  can  only  be  granted  for  violations  of  the  law  of  the  forum. 

12.  Chief  Justice  Qibsoh's  exposition  of  the  subject  in  Dortey  vs.  Dortey. 

13.  Some  of  the  American  states  allow  divorces  for  causes  arising  out  of  the  state 

14.  The  public  opinion  is  very  tender  towards  parties  suing  for  divorce. 

15.  The  effect  of  «x  parte  divorces  is  that  which  chiefly  concerns  public  jostioe. 

16.  We  make  no  question  here  in  regard  to  the  propriety  of  increasing  the  Ur 
eiliUet  for  divorce. 

17.  All  parties  agree  in  maintaijung  the  purity  of  judicial  administratioii. 
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18.  A  sovereign  state  may  grant  the  privilege  to  marry  again. 

19.  The  great  question  is  as  to  the  effect  ef  such  license  elsewhere. 
(1.)  It  will  not  be  claimed  that  decrees  of  divorce  are  decrees  in  rem,'' 

(2.)  The  jurisdiction  cannot  be  based  upon  the  consent  of  the  parties.  The 
court  must  have  jurisdiction  of  the  subject-matter  and  of  both  the  parties. 

(8.)  The  subject-matter  of  a  divorce  is  strictly  local,  as  much  as  that  of  crime. 

(4.)  It  cannot  be  enforced  except  as  a  breach  of  an  existing  law  of  the  forum. 

(5.)  It  is  as  much  local  as  the  law  of  wills,  or  descents,  and  pertains  to  the 
courts  of  the  domicil. 

20.  Divorces,  if  tried  abroad,  should  be  tried  by  the  law  of  the  domicil  of  the 
parties. 

21.  It  involves  not  only  wrong,  but  ineonsistency,  to  try  aueh  oases  by  any 
other  law. 

22.  The  Act  of  Congress,  and  the  Constitution,  only  apply  where  the  courts  have 
fttll  jurisdiction. 

28.  Notice  of  the  suit,  served  cut  of  the  jurisdiction,  cannot  confer  jurisdiction. 

24.  The  comments  of  Skwall,  J.,  in  Barber  vs.  Root. 

25.  The  severity  of  Mr.  Justice  Sew  all  seems  neither  uigust  nor  unreasonable. 

26.  The  same  view  was  early  adopted  in  New  Tork :  Borden  vs.  filch. 

27.  And  reaffirmed  in  Bradshaw  vs.  Heath,  and  in  many  recent  oases  in  that 
state. 

28.  The  same  was  maintained  in  Eentuehy :  Robsktson,  Chief  Justice. 

29.  Ex  parte  divorces  have  been  defended  in  some  few  states. 

80.  That  is  done  in  Harding  vs.  Alden,  9  Greenleaf  Rep.  140. 

81.  The  same  views  are  elaborately  and  learnedly  defended  in  Ditton  vs.  Diteon, 
4  K.  I.  R.  89. 

82.  The  suggestion  that  Chief  Justice  Sbaw  is  under  mistake,  results  from  mis- 
apprehension. 

88.  There  is  no  doubt  of  the  right  of  a  state  to  allow  Its  inhabitants  to  marry 
again,  and  to  qualify  them  by  decree  of  divorce. 

84.  But  such  a  decree  is  a  license  to  marry  another  wife,  not  to  put  off  the 
former  one. 

85.  This  allows  a  person  to  have  different  wives  or  husbands  in  diff\erent  st-ates. 

86.  It  means  this  or  it  means  nothing. 

87.  The  comments  of  Chief  Justice  RuYfiN. 

88.  The  law  of  domicil  as  between  husband  and  wife. 

1.  As  the  mnnicipal  law  does  not  assume  to  interfere  with  the 
obligations,  or  violations,  of  the  duty  resulting  from  marriage,  in 
many  of  the  countries  where  the  Roman  Catholic  religion  predomi- 
nates, but  leaves  that  to  be  administered  by  tiie  judicial  functiona- 
ries of  the  church,  pro  salute  animcB^  we  do  not  derive  much  light 
upon  the  subject  from  the  writings  of  the  continental  jurists  of 
Burcoe.  Story's  Gonf.  Laws,  §  212.  And  the  field  embraced  by  this 
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topic,  in  the  law  of  Great  Britain  and  America,  is  sufficiently  ex* 
tended  to  occupy  all'  the  space  which  we  could  here  devote  to  it. 
In  France  divorces  are  granted  by  the  civil  magistrate  for  adultery 
and  some  other  causes.     Code  Napoleon,  B.  I.  tit.  V.,  ch.  YII. 

2.  The  question  was  long  debated,  whether  an  English  marriage, 
wbiek  is  ihere  held  indissoluble  except  by  Act  of  Parliament,  can 
be  dissolved  by  the  decree  of  any  foreign  court.  It  seems  to  be  still 
regarded  as  an  unsettled  question  in  England.  But  it  having  been 
determined  by  the  House  of  Lords,  in  Warrender  vs.  Warrender^ 
2  CI.  &  Fin.  488,  s.  c.  9  Bligfa  127,  that  by  the  law  of  Scotland, 
Bueh  a  decree  is  valid,  and  that  the  Scotch  courts  have  jurisdiction 
of  both  parties,  by  virtue  of  the  husband  having  his  domicil  there, 
and  having  cited  the  wife  into  the  courts  of  that  country,  and  her 
having  made  appearance,  to  contest  the  case  upon  all  points,  em* 
bracing  the  jurisdiction  as  well  as  the  merits ;  this  having  been 
settled  by  the  court  of  last  resort  in  England,  it  has  been  inferred 
that  the  same  rule  would  be  applied  to  the  decree  when  brought  in 
question,  directly,  in  the  English  courts. 

8.  We  can  entertain  no  question  that  the  principle  enunciated 
in  the  case  of  Warrender  vs.  Warrender,  and  maintained  with  so 
much  learning  and  ability  by  the  elaborate  opinions  of  Lords 
Bbougham  and  Lyndhurst,  is  of  universal  application.  Marriage 
may  be  regarded,  in  some  sense,  as  a  contract ;  but  it  is  something 
more,  and  much  higher,  and  more  sacred.  If  not  a  sacrament,  in 
the  strict  sense  of  the  canons  of  the  Romish  Church,  it  is  the 
creation  of  a  new  relation  of  a  very  important  and  fundamental 
character,  having  its  influence  and  control  extended  to  all  the  in- 
terests and  relations  of  social  life.  We  do  not  propose  to  discuss 
the  propriety  of  the  rule  of  law  by  which  it  is  held  indissoluble. 
We  think  some  good  reasons  may  be  urged  in  favor  of  even  that 
extreme  view.  But  we  shall  not  stop  to  discuss  that  point.  But 
waivmg  all  question  in  regard  to  the  character  and  qualities  of  the 
marriage  relation  by  the  laws  of  the  country  where  it  is  solemtfized, 
and  conceding  that  marriage  may  have  been  properly  solemnized, 
in  conformity  to  the  laws  of  a  country,  where  it  is  held  absolutely 
bdissoluble,  that  does  not  appear  to  us  to  reach  the  point  in 
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debate,  or  to  .embrace  the  most  serious  difficulty  involved  in  the 
subject. 

4.  Marriage  is  not  a  contract  which  receives  its  entire  character, 
force,  and  construction,  from  the  laws  operating  upon  the  parties 
at  the  time  of  its  celebration^  It  is  a  continuing  contract  and  one 
whose  duties  and  obligations,  as  well  as  the  subsisting  rights  result- 
ing from  it,  are  as  much  ambulatory  almost  as  a  will.  It  is  not 
only  executory,  but  continuing,  and  subject  to  modification  from 
time  to  time,  by  the  general  legislation  of  the  states,  as  to  its 
rights  and  duties,  and  therefore  not  within  the  constitutional  provi- 
sion  against  laws  impairing  the  obligation  of  contracts :  Makshall, 
C.  J.,  in  Dart.  Coll.  vs.  Woodward^  4  Wheat.  528.  We  do.not  desire 
to  state  offensive,  and  surely  not  painful,  illustrations.  But  we  do 
not  comprehend  why  it  may  not  be  in  the  power  of  the  municipal 
lawgiver  to  provide  at  any  time,  that  a  man  may  take  more  than 
one  wife,  or  even  that  a  wife  may  have  more  than  one  husband  at 
the  same  time.  And  by  parity  of  reason  it  must  be  in  the  power 
of  the  legislature  of  an  independent  sovereign  state,  unless  there 
is  some  constitutional  restriction  upon  the  subject,  to  wholly  release 
the  parties  from  the  duties,  rights,  and  disabilities  primarily  re- 
sulting from  the  marriage  relation,  so  far  as  the  future  conduct  of 
the  parties  is  concerned.  The  legislature  of  every  sovereign  state, 
unless  restrained  by  some  constitutional  limitation,  possesses  the 
same  omnipotence  as  the  British  Parliament,  and  may  annul  the 
marriage  relation  at  pleasure,  and  by  consequence  they  may 
modify  its  resulting  rights  and  duties  to  any  extent.  The  contract 
creates  no  vested  rights,  as  to  the  future  conduct  of  the  parties, 
which  it  is  not  in  the  power  of  state  legislatures  to  annul  even  in 
the  United  States,  where  the  national  constitution  prohibits  the 
states  from  passing  any  law  impairing  the  obligation  of  contracts. 
The  relation  of  marriage  is  one  of  those  things,  so  essentially 
affecting  society,  and  the  civil  and  economical  relations  of  social 
existence,  that  it  must  of  necessity  be  under  constant  and  perpetual 
legislative  control.  This  is  distinctly  stated,  as  the  generally  re- 
ceived doctrine  upon  the  subject,  in  Story's  Gonfl.  Laws,  §  222. 
Any  other  view  would  induce  the   greatest  confusion.     If  every 
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eontract  of  marriage,  as  to  its  resniting  and  continuiDg  duties  and 
rights,  were  to  remain  for  ever  subject  to  the  very  law  of  the  time 
and  the  place  of  its  creation,  then  the  existing  married  persons  in 
any  one  state  or  country  would  be  subject  to  as  many  different 
laws,  as  the  legislature  should  happen  to  have  created  during  the  joint 
lives  of  all  the  married  couples  in  the  state  at  any  one  time,  which 
would  involve  too  glaring  an  absurdity  to  be  understandingly  enter- 
tained by  any  one.  Married  life,  instead  of  creating  the  same  duties 
and  rights  in  all  cases,  would  create  rights  and  duties  as  various  as 
any  other  species  of  contract.  Ordinary  contracts  depend  upon  the 
will  of  the  parties,  both  in  their  inception  and  continuance ;  and 
equally  in  regard  to  their  termination.  And  hence,  there  is  an 
infinite  variety  in  ordinary  contracts  upon  .the  same  subject.  But 
marriage  is  so  inherent  and  interwoven  with  the  very  framework 
of  social  life,  that  it  must  of  necessity  possess  the  quality  of  perfect 
uniformity.  The  rights  and  duties,  therefore,  of  each  married 
couple  in  a  state,  must  accommodate  themselves  to  the  existing 
law  of  the  moment,  without  reference  to  the  law  which  existed  at 
the  time  of  the  creation  of  the  relation. 

5.  But  this  is  precisely  the  principle  which  is  denied  when  it  is 
asserted  that  marriage  contracted  and  celebrated  in  a  state,  and 
at  a  time  when  it  is  indissoluble,  for  ever  retains  that  quality,  the 
same  as  any  other  contract,  and  that  it  is  therefore  impossible  for 
the  courts  of  any  other  state  to  dissolve  it  in  conformity  to  the 
law  of  such  state.  This  implies  that  however  the  law  of  a  state 
may  change,  or  into  whatever  other  jurisdiction  the  parties  may 
remove,  their  rights  and  duties,  as  to  the  married  relation,  have 
become  irrevocably  and  unalterably  fixed,  by  the  law  of  the  contract, 
at  the  time  of  its  inception.  It  is  this  fallacy,  as  we  regard  it, 
of  the  early  English  cases  upon  this  subject,  such  as  Lolley'a  Casey 
1  Russ.  &  Ry.  Cas.  237 ;  Tovei/  vs.  Lindsay,  1  Dow.  Rep.  124 ; 
McCarthy  vs.  DeCait,  8  Hagg.  Eccl.  Rep.  642,  and  note,  which  the 
ease  of  Warrender  vs.  Warrender,  supra,  without  exactly  profess- 
ing to  do  so,  has  nevertheless,  effectually  dispelled. 

6.  It  is  true  that  the  last  case  professes  to  steer  clear  of  the 
very  question,  so  long  at  issue  between  the  English  and  Scotch 
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oourts,  in  regard  to  the  validity  of  the  judgments  of  the  courts 
of  the  latter  country,  decreeing  the  dissolution  of  an  English 
marriage  between  British  subjects,  domiciled  in  England  at  the 
time  of  the  celebration  of  the  contract,  since  the  petitioner  in 
the  case  of  Warrender  vs.  Warrender  was  always  a  domiciled 
Scotchman,  the  respondent  being  an  English  woman,  domiciled  in 
England.  But  no  stress  is  laid  upon  the  distinction  between  an 
English  marriage,  when  one  of  the  parties  is  domiciled  in  Scotland 
at  the  time,  and  that  the  husband ;  and  one,  where  both  the  parties 
are  domiciled  in  England  ;  and,  in  the  nature  of  things,  there  can 
be  no  difference  in  principle  between  the  two  cases,  as  to  the  right 
of  the  courts  in  Scotland  to  decree  the  dissolution  of  the  marriage. 
7.  It  is  unquestionably  true  that  in  regard  to  an  ordinary  con- 
tract, between  party  and  party,  where  nothing  but  pecuniary  interest 
and  obligation  is  concerned,  the  rights  of  the  parties  become  ir- 
revocably fixed  by  the  force  of  the  existing  law  of  the  time  and 
place  of  its  celebration.  And  this  rule,  of  ordinary  money  or 
property  contracts,  will  often  be  extended  to  the  pecuniary 
rights  accruing  during  the  married  relation.  Thus  in  An- 
struther  vs.  Adair ^  2  Myl.  &  Keen  518,  it  was  held  that  when  the 
parties  to  a  marriage  contract,  being  both  domiciled  in  Scotland, 
entered  into  an  ante-nuptial  agreement,  the  effect  of  which,  by  the 
Scottish  law,  was  to  give  the  husband  the  right  to  receive  whatever 
property  accrued  to  the  wife  during  coverture,  it  should  have 
the  same  force  and  effect  in  an  English  court  as  to  all  pro- 
perty accruing  to  the  wife  during  coverture,  within  the  jurisdic- 
tion of  such  court.  But  this  rule  could  not  be  extended  to  the 
ordinary  rights  and  duties  growing  out  of  the  married  relation. 
It  could  not  be  tolerated,  that  the  rights  and  duties  of  the  mar- 
riage relation  in  a  state  should  be  referred  to  the  laws  of  the  dif- 
ferent countries,  where  the  parties  entered  into  the  relation.  That 
would  be  to  surrender  the  point  most  vital  to  social  life  and  to 
social  progress  and  refinement,  to  the  law,  not  of  one  foreign 
state,  and  that  one  of  its  own  selection,  but  to  the  laws  of  as  many 
different  foreign  states  as  the  inhabitants  of  the  country  might 
happen  to  come  from.     Naturalization  and  citizenship  are  ques- 
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tions  exdusiyely  under  the  control  of  tke  mnnioipal  law,  and  whicli 
no  state  will  consent  to  sorrender  to  any  other  state.  That  would 
mvolre  dependence  and  want  of  sovereignty  in  a  matter  most  vital 
to  civil  and  national  independence*  But  the  control  of  the  rights^ 
ebligationSy  and  duties  of  the  marriage  relation^  embraces  interests 
more  vital,  if  possible,  to  the  continued  and  permanent  prosperity 
of  a  nation  than  even  those  affecting  citizenship.  It  is  scarcely 
possible  to  over-estimate  the  importance  of  the  married  relation 
to  social  comfort,  purity,  and  prosperity. 

8.  But  upon  the  question  of  the  continuing  validity,  force,  con- 
struction, duty,  and  obligation  of  the  marriage  contract,  the  original 
doroicil  of  the  parties  is  not  essential.  For  even  the  English  courts 
have  felt  compelled  to  recognise  the  validity  of  Scotch  marriages  be- 
tween parties  domiciled  in  England  and  constantly  residing  there^  if 
they  even  went  into  the  foreign  jurisdiction  for  the  mere  purpose  of 
avoiding  the  laws  of  their  own  country,  and  thus  acted  in  fraud 
of  the  law.  Steele  vs.  Braddell,  1  Milw.  Consist.  B.  1 ;  10  Surge 
on  Col.  and  For.  Laws  192,  198 ;  Story's  Confl.  Laws,  §  124,  and 
note.  It  is  true  that  by  what  has  very  much  the  appearance  of 
a  forced  construction,  it  has  been  claimed  by  English  writers,  that 
these  Gretna  Green  marriages,  between  parties  domiciled  in  Eng- 
land, are  not  in  exact  conflict  with  the  terms  of  the  Marriage  Act 
in  England ;  but  it  is  matter  of  notoriety  the  wSrld  over,  that  such 
marriages  are  entered  into  in  that  way,  in  fraud  of  the  English 
law,  and  with  the  express  purpose  of  escaping  from  its  require- 
ments. So  that  while  the  English  writers  already  referred  to,  and 
the  English  judges,  (Lord  Mansfikld  in  Jtobinson  vs.  Bland,  2 
Burrow  1077),  declare  the  rule  of  law  to  be,  that  a  marriage  be- 
tween British  subjects,  domiciled  in  England,  celebrated  in  a 
foreign  country,  in  fraud  of  the  English  law,  and  with  a  view 
to  evade  its  provisions,  is  void,  special  care  has  been  taken  not  to 
bring  any  but  the  most  flagrant  cases  within  the  rule  thus  laid 
down. 

9.  On  the  other  hand,  the  American  courts  have  not  attempted 
to  uphold  this  rule  of  the  English  courts,  and  of  the  civil  law 
writers  upon  the  continent  of  Europe  (Huberus  de  Gonflictu  Legum  j , 


200  OONFLICT  OF  LAWS 

but  have  boldly  maintained  the  doctrine  tiiat  the  marriage  of 
persons  competent  to  contract  the  relation  and  domiciled  in  one 
state,  while  the  marriage  is  celebrated  in  another,  in  express  dis- 
regard and  with  the  view  to  escape  from  the  restrictions  of  the 
law  of  the  state  of  their  domicil,  is  entirely  valid.  Medway  vs. 
Needhamy  16  Mass.  Rep.  157 ;  Putnam  vs.  Putriamj  8  Pick.  433. 
We  apprehend  this  rale  may  ultimately  require  some  qualification, 
as  if  for  instance,  the  marriage  should  take  place  while  one  of 
the  parties  had  a  wife  or  husband  living  in  a  state  where  polygamy 
is  allowed.  Other  qualifications  may  also  be  supposed,  and  will, 
in  time,  occur. 

10.  But  the  most  important  question,  arising  out  of  these  con- 
flicting views,  is  the  extent  to  which  a  foreign  court  may  have 
power  to  dissolve  the  marriage  relation,  for  any  cause  not  arising 
within  the  jurisdiction  of  the  court,  or  while  the  parties  were 
domiciled  within  that  jurisdiction.  As  a  principle  of  general  law, 
it  will  be  found  true,  we  believe,  that  the  jurisdiction  over  causes 
of  divorce  depends,  primarily  at  least,  upon  the  domicil  of  the 
parties  at  the  time  such  alleged  cause  accrued.  It  is  not  indis- 
pensable that  the  act  should,  in  all  cases,  have  accrued  within 
the  local  jurisdiction ;  but  if  it  occur  elsewhere,  while  the  parties, 
or  one  of  them,  is  temporarily  abroad,  it  will  be  referred  to  the 
place  of  the  fixed  domicil  of  the  parties,  and  will  there  have  the 
same  effect  as  if  committed  within  that  jurisdiction.  This  was 
expressly  so  ruled  in  Darsey  vs.  Dorsey,  7  Watts  349,  and  in 
Brett  vs.  Brett^  5  Met.  Rep.  233,  and  in  numerous  other  cases. 
In  the  case  of  Brett  vs.  Brettj  this  is  placed  upon  the  special  pro- 
visions of  the  Massachusetts  statute.  But  it  is  one  of  universal 
law,  so  far  as  we  know,  in  all  civilized  and  Christian  countries, 
with  some  exceptions  which  we  shall  hereafter  notice.  It  is  mat- 
ter of  internal  police,  belonging  exclusively  to  the  courts  of  the 
state  where  such  violations  of  the  marriage  relation  occur,  or 
where  the  parties  are  domiciled  at  the  time.  It  is  not  precisely 
the  same  with  the  criminal  law  of  a  state,  but  it  bears  a  very 
close  analogy  to  that.  For  although  offences  against  the 
marriage  relation  affect  the  rights  of  persons,  it  is  not  chiefly  in 
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tbat  ligbt  that  they  are  viewed  by  vise  and  prudent  legislators. 
The  offences  are  more  important  to  the  well-being  of  the  state 
than  to  the  comfort  of  the  particular  parties  interested.  Henoe 
causes  of  divorce  are  not  transitory  in  their  nature,  like  breaches  of 
contract  and  torts.  We  are  not  aware  that  any  state  ever  attempted 
to  try  a  cause  for  divorce  according  to  the  law  of  another  state, 
and  to  render  such  a  judgment  as  the  foreign  court  should  have 
rendered  upon  the  same  facts.  The  jurisdiction  to  try  causes  for 
divorce  is  confessedly  local.  They  cannot  in  any  case  be  tried 
except  by  the  law  of  the  forum  where  tried,  and  the  facts  must 
constitute  a  good  cause  of  divorce  by  the  law  of  the  forum,  or  no 
decree  can  be  rendered.  No  court  ever  attempted  to  maintain 
the  contrary.    Story's  Confl.  L.  §§  205,  206-213. 

11.  The  acts,  then,  which  are  relied  upon  for  the  cause  of  divorce, 
must  have  accrued  while  the  parties  were  subject  to  the  law  of 
the  forum  where  the  divorce  is  granted.  It  would  involve  the 
most  glaring  absurdity  to  hold  that  while  the  parties  were  domi- 
ciled in  one  state,  where  desertion  or  cruelty  are  no  causes  of 
divorce  a  vinculo^  that  such  facts,  accruing  while  the  parties 
were  domiciled  there,  might  be  made  the  foundation  of  a  decree 
of  divorce  in  another  jurisdiction,  where  such  acts  are  held  good 
ground  for  dissolving  the  married,  relation.  This  would  be  literally, 
in  the  language  of  Lord  Ellenborough  in  Buchanan  vs.  Mucker, 
9  East  192,  to  allow  one  jurisdiction  to  pass  laws  <<  to  bind  the 
rights  of  the  whole  world."  His  lordship's  query  would  seem 
pertinent  in  such  a  case,  « would  the  world  submit  to  such  an 
assumed  jurisdiction."  We  are  not  aware  that  any  court,  or 
country,  have  presumed  to  claim  this.  We  believe  it  is  conceded 
that  divorces  can  only  be  granted  in  conformity  to  a  law  of  the 
state  where,  and  which  law  was  in  force  at  the  time,  they  are 
granted. 

12.  This  being  conceded,  it  would  seem  to  follow  as  a  necessary 
corollary,  that  divorces  could  only  be  granted  for  causes  accruing 
within  the  jurisdiction,  or  while  the  parties  were  amenable  to  the 
laws  of  the  jurisdiction  where  granted.  We  do  not  understand 
that  any  European  court  has  assumed  to  go  beyond  this,  in  theory, 
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although  it  ia  intimated  that  the  Scottish  courts,  in  practice,  have 
sometimes  granted  divorces  for  acts  accruing  before  either  of  the 
parties  had  anj  domicil  within  the  jurisdiction.  Story's  Gonfl.  L., 
§  205 ;  GiBSOK,  G.  J.,  in  Di>r%ejf  vs.  Doraey^  7  Watts  349.  The 
language  of  the  learned  judge  is  certainly  very  just  and  forcible 
in  regard  to  this  alleged  practice  of  the  Scottish  courts.  "  More- 
over, it  is  not  perceived  how  the  actual  presence  of  both  of  the 
parties  could  confer  jurisdiction  of  a  cause  of  divorce  which  was 
not  in  its  inception  subject  to  the  law  of  the  forum.  It  seems  to 
me  the  fallacy  in  the  reasoning  of  the  Scottish  judges — plausible 
though  it  be — consists  of  their  assumption  that  divorce  is  a  penalty 
everywhere  annexed  to  the  breach  of  the  marriage  contract, 
which,  like  a  civil  cause  of  action  attendant  on  the  person,  may 
be  enforced  everywhere ;  thus  forgetting  that  whether  it  be  a 
penalty  at  all,  depends  not  on  the  Scottish  law  as  an  interpreter 
or  avenger,  but  on  the  law  of  the  domicil,  or  else  on  the  lex  loci 
eantraetuSj  which  exclusively  furnishes  the  original  conditions." 
But  it  is  evident  the  Scottish  law  writers  do  not  acquiesce  in  these 
assumptions  of  the  learned  judge  being  fully  established  in  the 
law  of  Scotland.  Ferguson  on  Marriage  and  Divorce  18,  19; 
Story's  Gonfl.  L.,  §  206.  And  whether  so  established  there  or  not, 
it  is  clear  no  such  rule  of  law,  as  applicable  to  the  question  of 
divorce,  is  maintainable,  upon  any  fair  and  just  view  of  the  subject, 
and  the  rules  of  law  applicable  to  it. 

13.  But  whether  recognised  in  Scotland  or  not,  it  is  certain 
that  many  of  the  American  states  have  attempted  to  act  upon 
such  a  rule,  or  something  very  analogous  to  it.  There  are  now  a 
considerable  number  of  the  American  states,  where  statutes  exist, 
giving  the  courts,  in  express  terms,  jurisdiction  to  grant  divorce, 
for  causes  accruing  out  of  the  state,  and  while  the  parties  were 
both  domiciled  in  another  state.  We  are  not  aware  that  any 
state  has  gone  the  length  of  allowing  its  courts  to  grant  divorces, 
for  causes  occurring  out  of  the  state,  where  such  causes  would  not 
afford  just  ground  for  dissolving  the  married  relation,  if  they  had 
occurred  within  the  state.  Such  an  act  of  legislation  would  pre- 
sent too  much  the  appearance  of  giving  a  price,  for  the  accumula- 
tion of  suits  for  divorce  from  all  the  regions  of  the  earth,  to  be 
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adopted  by  any  state,  not  "wholly  insensible  to  all  just  sense  of 
delicacy  and  pride.  But  this  very  qualification  shows  that  the  law 
of  the  place  of  domioil,  at  the  time  the  canse  of  divorce  accrues^ 
most  govern.  These  statutes  have  commonly  been  passed,  through 
the  solicitation  of  parties  already  domiciled  within  the  state,  and 
not  coming  within  the  existing  laws  of  the  state ;  and  feeling 
desirous  of  trying  a  new  experiment  in  the  matrimonial  scheme, 
have  thus  by  their  importunity  induced  an  inexperienced  legisla- 
ture to  yield  to  their  wishes,  without  reflecting  that  the  same 
statutes,  while  they  afforded  relief  to  an  unhappy,  or  vicious  citizen, 
already  domiciled  within  the  jurisdiction,  would  very  soon  have 
the  effect  of  drawing  others  there,  for  the  express  purpose  of 
obtaining  relief  from  uncomfortable  obligations,  which  could  not 
be  released,  by  the  law  to  which  the  person  was  legitimately 
amenable. 

14.  It  has  thus  happened  that  the  local  laws  of  the  several 
states  have  been  constantly  suffering  declension,  and  deterioration 
in  this  respect,  until  the  divorces  granted  in  some  of  the  states 
have  become  a  matter  of  wonder  throughout  the  civilized 
world.  And  we  have  reason  to  know  that  in  one  of  the  states^ 
after  the  law  had  been  thoroughly  purged,  through  the  in- 
fluence of  Christian  men  in  the  legislature,  of  every  such  offensive 
provision  upon  the  statute  book,  it  was  found  impossible  to  main- 
tain this  state  of  purity  for  a  longer  period  than  two  years,  on 
account  of  the  tenderness  of  legislators  towards  what  was  called 
misfortune.  Interested  parties  procured  the  passage  of  statutes, 
giving  the  courts  jurisdiction  of  causes  of  divorce  accruing  without 
the  state,  upon  the  ground  that  the  injured  party,  after  the  offence, 
had  come  to  reside  within  the  state,  and  been  permanently  domi- 
ciled there,  at  first  for  the  term  of  five  years,  which  term  was 
constantly  abbreviated  by  subsequent  legislatures,  upon  the  im- 
portunity of  injured  parties  who  had  sought  the  protection  of  so 
humane  a  forum,  and  who  had  become  tired  of  waiting  the  slow 
lapse  of  so  long  a  term  as  five  years. 

15.  It  is  in  regard  to  this  species  of  legislation,  and  the  ex 
parte  decrees  granted  under  such  laws,  that  the  public  is  chiefly 
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concerned.     For  if  such  decrees  are  to  be  recognised  as  of  any 
validity  within  the  jurisdiction  where  the  cause  of  complaint^  if 
any,  properly  exists  and  is  triable,  there  will  soon  be  an  end  of 
all  constraint  upon  married  persons  in  regard  to  the  proper  duties 
of  the  relation,  beyond  that  of  the  most  wayward  inclination. 

16!  We  do  not  propose  to  discuss  the  propriety  of  increasing 
the  facilities  for  divorce.  That  is  a  question  in  regard  to  which 
considerable  divergency  of  opinion  exists,  among  religious  and 
thoughtful  men,  and  where  something  more  than  mere  divergency 
of  opinion  exists,  between  that  class  of  men  and  certain  other 
classes  whose  influence  upon  public  opinion  is  not  inconsiderable. 
We  do  not  desire,  therefore,  to  make  any  question  here  upon  that 
point.  All  we  desire  is,  that  the  practice  of  the  courts  may  be 
preserved  from  contamination. 

.  17.  And  we  suppose  that  all  parties  and  professions  throughout 
the  country  are  agreed  in  maintaining  inviolate  this  great,  leading, 
and  fundamental  principle  of  national  and  international  jurispru- 
dence. And  if  we  are  right  in  this  belief,  we  cannot  be  wrong  in 
supposing  that  any  suggestions  in  relation  to  the  proper  weight 
of  those  ex  parte  decrees  of  divorce,  granted  in  states  foreign  to 
those  where  the  causes  of  such  decree  accrued,  and  where  the  par* 
ties  were  domiciled  at  the  time,  will  be  received  and  weighed  with 
that  caution  and  consideration  befitting  the  gravity  of  the  subject. 

18.  We  do  not  care  to  examine  the  question  of  the  validity  of 
such  de<5rees  in  the  state  where  rendered.  As  we  have  before 
intimated,  we  make  no  question  of  *the  power  of  the  legislature 
of  an  independent  sovereign  state  to  grant  divorces  for  any  cause, 
or  for  no  cause,  in  its  own  discretion.  It  may  do  it  for  adultery 
alone,  according  to  the  law  of  most  Christian  countries,  or  for  in- 
compatibility of  temper,  or  what  is  of  the  same  import,  for 
reasons  of  state  policy,  according  to  the  Code  Napoleon,  and 
the  practice  of  him  whose  name  it  bears.  And  we  do  not  intend 
to  bring  in  question  the  power  of  a  sovereign  state  to  allow 
its  courts  to  grant  such  divorces  to  persons  domiciled  there, 
for  causes  accruing  in  any  foreign  jurisdiction,  and  while  the  par- 
ties were  domiciled  there.     The  effect  of  such  divorces  being  only 
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to  allow  the  party,  to  marry  again,  within  that  particular  forums  is 
equivalent  to  allowing  the  person  the  privilege  of  taking  another 
wife  or  husband ;  and  this  they  might  do  without  reference  to  the 
fact  of  such  person  already  having  one  wife  or  husband,  whether 
such  other  wife  or  husband  resided  within  or  without  that  jurisdic- 
tion. We  do  not,  therefore,  question  the  right  of  any  sovereign 
state,  by  legislative  acts,  to  define  the  terms  and  conditions  upon 
which  any  person  within  that  jurisdiction  may  marry  again.  And 
if  it  is  more  seemly  and  less  offensive  to  place  the  privilege  upon 
the  condition  of^  obtaining  a  decree  of  divorce,  instead  of  allowing 
such  person  to  marry,  without  reference  to  the  fact  of  having 
another  husband  or  wife  residing  in  another  state,  it  may  unques- 
tionably be  done  in  that  form.  If  a  state  can  at  any  moment, 
by  a  single  act  of  legislation,  establish  the  law  of  polygamy,  ac- 
cording to  the  theory  of  Brigham  Young,  or  in  its  milder  form, 
as  it  existed  in  patriarchal  days,  of  which  there  can  be  no  ques- 
tion, it  is  idle  to  criticise  the  form  in  which  they  may  choose  to 
grant  divorce,  with  the  right  to  marry  again,  within  the  particular 
jurisdiction.  The  only  question  which  could  arise  would  be  whe- 
ther it  is  exactly  just,  towards  the  courts  in  such  a  state,  to  require 
them  to  participate  in  such  proceedings. 

19.  But  our  concern,  at  present,  is  with  the  effect  of  such  de- 
crees in  other  jurisdictions,  and  especially  in  that  of  the  former 
domicil  of  the  parties.  And  here  we  may  assume  that  such  de- 
cree of  divorce,  granted  in  the  foreign  state  upon  the  domicil  of 
one  party  only,  and  that  instituted  after  the  happening  of  all  the 
events  or  alleged  wrongs  which  constitute  the  ground  of  the  peti- 
tion for  divorce,  and  without  in  any  proper  manner  acquiring  juris- 
diction of  the  other  party ;  we  may  assume  that  such  a  decree  will 
be  judged  by  the  ordinary  rules  applicable  to  judgments;  that  it 
will  not  be  considered  as  entitled  to  any  special  favor,  in  regard 
to  the  weight  it  shall  command,  since  it  is  altogether  a  volunteer 
proceeding,  one  which  was  sought  after  by  the  party  in  whose 
favor  it  is  rendered,  and  not  one  which  was  thrown  upon  him  in 
virtue  of  his  continued  residence  in  the  same  jurisdiction.  Viewed 
then  merely  in  the  light  of  a  judgment,  how  is  it  to  be  mamtained  ? 
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(1.)  It  18  not  a  judgment  in  rem^  bat  strietly  inter  partei.  A  de- 
cree of  divorce  is  as  much  a  proceeding  inter  partes  as  an  action 
of  tort,  or  contract.  There  is  no  subject-matter,  upon  which  the 
jurisdiction  rests,  which  is  transitory  in  its  nature,  like  a  ship  or 
cargo,  and  which  may  be  transferred  with  one  of  the  parties,  or 
without  either,  from  one  forum  to  another.  It  has  no  such  distanct 
subject-matter,  independent  of  the  parties.  This  will  not  be 
claimed  by  any  one  as  the  ground  of  jurisdiction. 

(2.)  The  jurisdiction  in  cases  of  this  kind  cannot  be  aifected  by  the 
consent  of  the  parties,  either  express  or  implied,  as  ui  ordinary  actions 
of  contract,  or  tort,  where  the  parties  may  waive  any  obstacle  to  juris* 
diction.  But  in  regard  to  divorce,  the  matter  is  not  exclusively 
under  the  control  of  the  parties*  The  parties  cannot  dissolve  the 
relation  at  will,  nor  can  they  effect  that  result  by  consent  to  a  decree 
of  court,  which  is  but  another  mode  of  effeeting  the  dissolution 
of  the  relation  by  consent  alone.  The  fact  of  connivance  between 
the  parties  in  creating  a  decree  of  divorce  would  be  good  ground 
to  avoid  its  effect,  by  application  to  the  court  passing  the  decree. 
The  court  must  have  jurisdiction  of  the  subject-matter  in  a  cauae 
of  divorce,  wholly  independent  of  any  consent  of  the  parties,  and 
must  proceed  upon  proofs,  and  not  upon  the  ooncessioas  of  the 
parties,  in  order  to  render  a  valid  judgment,  which  shall  have  the 
effect  to  dissolve  the  relation,  beyond  the  limits  of  the  particular 
forum.  And  in  addition  to  this,  the  court  must  have  the  jurisdiction 
of  both  the  parties.  This  jurisdiction  of  the  parties  may  be  effected, 
perhaps,  by  consent,  where  it  is  done  bond  fide  for  the  purpose  of 
contesting  the  questions  at  issue,  and  not  by  way  of  connivance, 
at  a  colorable  judgment ;  but  to  the  jurisdiction  of  the  subject- 
matter  of  the  cause  of  divorce,  it  is  essential  that  it  should  have 
accrued  within  that  jurisdiction.  Without  this  all  proceedings  are 
absolutely  void  as  to  both  parties.  And  even  with  this,  it  is  re- 
quisite also,  to  have  the  proper  jurisdiction  of  beth  the  parties* 

(3.)  What,  then,  is  the  subject-matter  in  a  suit  tor  divorce  ?  It 
is  the  act  or  acts  which  constitute  the  cause  of  action.  And  these 
are  not  transitory,  as  we  have  seen,  but  strictly  local.  They  do 
not  depend  upon  the  contract  of  marriage,  or  the  law  of  the  state 
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at  the  time  and  place  of  the  aolemniaatton  of  the  contract,  bat  upon 
the  continuing  law  of  the  state  where  the  parties  are  domiciled  from 
time  to  time.  A  cause  of  divorce  must  be  a  breach  of  that  law 
of  the  state,  at  the  time  it  occurs.  The  law  of  the  state,  where 
the  parties  are  domiciled,  is  the  law  of  the  contract  for  the  time, 
and  any  good  cause  of  divorce  must  be  a  breach  of  this  law.  The 
aobject-matter  of  a  suit  for  divorce  can  only  occur  where  the  par- 
ties are  domiciled  at  the  time  it  occurs.  And  it  cannot  be  trans- 
ferred to  another  forum  by  even  the  band  fide  change  of  the  domicil 
of  both  parties,  because  it  is  an  offence  against  the  law  of  the 
state  where  it  occurs,  and  is  of  such  a  police  and  disciplinary 
character,  that  no  state  can  delegate  its  execution  to  any  other 
sovereignty.  It  is  a  matter  in  which  the  state  where  it  occurs 
has  an  important  interest  altogether  independent  of  the  parties, 
and  which  that  state  may  remit  without  the  consent  of  the 
parties. 

(4.)  If,  for  instance,  cruelty  or  desertion  is  made  ground  of  di- 
vorce a  tnneuloy  in  the  place  where  the  parties  reside,  and  such 
faeta  occur,  and  thus  a  good  cause  of  action  accrues,  it  cannot  be 
enforced  after  the  statute  creating  the  penalty  is  repealed,  with- 
out any  saving  of  existing  causes  of  divorce.  It  is  like  any  other 
penal  consequence.  It  depends  not  only  upon  the  existence  of 
the  law  creating  such  a  penalty  at  the  time  the  facts  occur,  but 
its  enforcement  depends  also  upon  the  continuance  of  the  law  at 
the  time  of  the  decree,  or  judgment.  This  is  familiar  law  as  to 
ordinary  penal  actions.  And  there  can  be  no  question  of  its 
entire  application  to  the  subject  of  divorce. 

(5.)  One  jurisdiction  can  no  more  enforce  the  divorce  laws  of  an- 
other jurisdiction  than  its  probate  laws.  The  proceedings  in  one 
{brum  are  wholly  independent  of  all  others.  And  the  decrees  of 
one  probate  jurisdiction,  upon  matters  not  within  its  locality  and 
proper  jurisdiction,  are  wholly  inoperative  in  any  other  forum. 
And  it  is  equally  so  in  regard  to  divorce.  The  jurisdiction,  too, 
in  both  cases  depends  upon  domicil,  so  far  as  personalty  in  pro- 
bate matters  is  concerned.  The  validity  of  wills,  and  the  rules  of 
jlesoent,  so  far  aa  personalty  is  concerned,  depend  upon  the  domi- 
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cil  of  the  decedent  at  the  time  of  the  decease ;  and  the  courts  of 
the  place  of  domicil  have  the  exclusive  jurisdiction  to  determine  what 
the  law  is  upon  these  points,  and  the  decision  of  any  other  court,  not 
having  the  proper  jurisdiction  on  these  questions,  is  of  no  validity. 
This  has  been  too  often  decided,  and  there  is  too  little  question 
upon  the  point,  to  justify  the  citation  of  authorities  in  regard  to 
probate  proceedings.  And  the  course  of  decision  is  equally  uni- 
form in  regard  to  decrees  of  divorce.  The  cause  of  action  is  enr 
tirely  local,  depending  upon  the  violation  of  the  law  of  the  place 
of  domicil  at  the  time,  and  can  only  be  enforced  in  that  forum  and 
under  that  law,  the  same  as  any  other  corrective  penal  consequence. 
20.  We  may  therefore  conclude,  we  think,  that  when  any  court 
attempts  to  take  cognisance  of  an  action  for  divorce,  based  upon 
facts  accruing  while  the  parties  were  domiciled  without  the  forum, 
they  are  acting  wholly  without  jurisdiction.  Such  acts  could  not 
be  a  violation  of  the  laws  of  any  state  where  the  parties  were  not 
domiciled.  For  if  they  could  be  so  viewed,  then  they  might 
equally  be  regarded  as  a  violation  of  the  laws  of  all  other  atateM, 
and  there  would  be  no  security.  An  act  which,  according  to  the 
law  of  the  place  of  domicil,  was  indifferent,  or  to  which  no  penal 
consequences  attached  at  the  time  of  perpetration,  if  it  could  be 
treated  as  a  violation  of  the  laws  of  all  foreign  states,  or  of  the 
contract  of  marriage,  and  of  its  duties  and  obligations,  as  construed, 
measured,  or  defined  by  the  laws  of  all  other  states,  might  become 
the  instrument  of  forfeiting  the  most  important  and  vital  interests 
pertaining  to  social  life.  The  absurdity  of  such  a  construction  is 
too  glaring  to  require  illustration.  To  be  consistent,  foreign 
courts,  if  they  assume  to  take  jurisdiction  of  causes  of  divorce 
accruing  while  the  parties  were  domiciled  abroad,  ought  to  judge 
the  matter,  according  to  the  law  by  which  the  parties  were  gov- 
erned at  the  time  of  the  commission  of  the  acts.  This  is  done  in 
all  ordinary  transitory  causes  of  action,  whether  growing  oat  of 
contract  or  tort.  The  transaction  is  judged  by  the  law  of  the 
place  where  it  occurred.  Any  other  course  would  become  intoler- 
able. No  court,  in  any  civilized  country,  would  presume  to  detM- 
mine  the  rights  of  the  parties,  in  relation  to  torts  or  breaches  of 
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contract,  by  a  law  to  which  they  owed  no  allegiance,  and  to  which 
they  had  no  reference,  even  in  intent,  at  the  time  the  facts  oc- 
carred.  And  it  would  be  an  equal  violation  of  principle,  to  apply 
any  different  rale  to  causes  of  divorce,  from  what  is  of  universal 
application  to  all  transitory  causes  of  action,  when  a  cause  of  di- 
rorce  is  attempted  to  be  determined  in  another  forum. 

21.  It  is  the  absurdity  of  attempting  to  enforce  the  laws  of  a 
foreign  jurisdiction,  in  regard  to  the  rights  and  duties  of  married 
people,  which  has  led  some  of  the  American  states,  who  assume 
to  grant  divorces  on  that  ground,  to  attempt  to  judge  such  causes 
by  their  own  laws,  a  rule  to  which  they  had  no  reference  at  the 
time  they  occurred.  It  is  escaping  from  one  absurd  consequence 
by  falling  into  another,  and,  if  possible,  a  grosser  absurdity.  For 
however  unreasonable  it  may  seem,  for  one  state  to  attempt  to  en- 
force the  laws  of  another  state  in  regard  to  the  grounds  of  grant- 
ing divorces  a  vinculo^  it  is  certainly  not  less  so,  to  attempt  to  grant 
divorces  of  that  character,  in  one  state,  for  causes  accruing  while 
the  parties  are  domiciled  in  another,  and  to  do  it  upon  the  ground 
that  such  causes  constituted,  at  the  time  of  their  occurrence,  good 
reason  for  granting  divorce  according  to  the  laws  of  another 
state,  to  which  the  parties  were  wholly  strangers,  without  regard 
to  the  fact  whether  they  afforded  any  just  cause  of  divorce  where 
they  occurred. 

22.  Bat  there  is  still  an  additional  reason  why  the  courts  can- 
not grant  such  divorces  upon  the  mere  residence,  or  ddmicil,  of  one 
pf  the  parties  only.  Courts  can  acquire  no  proper  jurisdiction  for 
the  trial  of  any  cause,  affecting  correlative  parties,  without  having 
both  partieSf  constructively,  within  the  jurisdiction  of  the  court. 
Hence,  it  has  often  been  determined,  that  a  judgment  rendered 
upon  the  suit  of  one  party,  without  the  presence  of  the  other  with- 
in the  jurisdiction,  is  a  mere  nullity,  in  every  other  state  or 
eonntry.  It  does  not  come  within  the  provision  of  the  United 
States  Constitution  and  the  Act  of  Congress,  giving  the  judgments 
and  judicial  proceedings  of  one  state  the  same  force  in  every 
other  state  which  they  have  in  the  state  where  rendered.  Sueh 
ex  parte  judgments  are  not  what  was  intended  by  this  constitutional 
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pro?ision,  which  it  is  now  fully  settled  has  reference  only  to  judg- 
ments rendered  between  party  and  party,  where  there  is  full  juris- 
diction of  both  parties.  This  is  now  the  universally  received  rule. 
Some  of  the  states  have  attempted  to  maintain  the  literal  con- 
struction of  that  constitutional  provision,  that  transactions  in  the 
courts  of  a  state  are  << judicial  proceedings,"  and  are  therefore 
entitled  to  "full  faith  and  credit"  in  every  other  state,  which,  by 
the  Act  of  Congress  and  the  doctrine  of  some  of  the  early  cases 
in  the  United  States  Supreme  •  Court,  is  defined  to  be  the  same 
credit  which  such  acts  receive  in  the  state  where  transacted.  This 
is  the  view  attempted  to  be  maintained  in  Milh  vs.  Duryee^  7 
Cranch  481;  Hamilton  vs.  McConnell,  3  Wheaton  234;  Lapham 
vs.  BriggSy  27  Yt.  B.  26 ;  but  it  is  not  the  doctrine  which  has 
finally  prevailed,  even  in  the  national  tribunals.  It  is  now  clearly 
settled  that  to  entitle  a  judgment  in  one  state  to  full  faith  and 
credit  in  another,  it  must  be  a  complete  judgment,  in  all  essential 
particulars,  and  above  all,  there  must  have  been  in  the  court  com- 
plete jurisdiction,  both  of  the  subject-matter  and  of  both  the  parties; 
and  where  this  latter  quality  is  wanting,  the  adjudication  is  wholly 
inoperative,  out  of  the  jurisdiction,  whatever  may  be  its  weight 
within  that  jurisdiction.  This  was  early  declared  in  Bissell  vs. 
Briggs,  9  Mass.  R.  462;  Hall  vs.  Williams,  6  Pick.  246;  Thurber 
vs.  Blackboumcy  1  N.  H.  R.  242,  245 ;  Kilbum  vs.  Woodworth,  5 
Johns.  R.  37 ;  Holt  vs.  Allowatfy  2  Blackf.  R.  108 ;  and  many 
others  in  the, courts  of  the  different  states;  Earthman  vs.  Jones,  2 
Yerger  484.  And  the  same  rule  is  now  fully  established  in  the 
Supreme  Court  of  the  United  States :  D'Arcy  vs.  Ketchum,  11 
How.  R.  165;  Webster  vs.  Reid,  11  Id.  456. 

23.  And  it  will  not  help  the  jurisdiction  of  the  courts  in  one 
state  to  bind  persons  residing  in  other  states,  and  not  served  with 
process  within  the  forum,  that  notice  was  given  them  out  of  the 
state,  of  the  pendency  of  such  action  in  another  state.  No  man 
is  obliged  to  go  into  a  foreign  jurisdiction  to  contest  his  rights,  or 
to  submit  them  to  the  judgment  of  a  foreign  judicatory.  This 
has  been  often  so  held :  Story,  J.,  in  Picquet  vs.  Swan,  S  Mason 
469 ;  Flower  vs.  Parker,  Id.  251 ;  Fenton  vs.  C^arlick,  8  Johns.  R. 
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194;  Dunn  vs.  Bunn^  4  Paige's  R.  425;  2  Fairf.  98;  Lycyti  vs. 
Lyon,  2  Gray  867 ;  Arnold  vs.  Tourtelot,  13  Pick.  R.  172. 

24.  But  it  may  be  proper  briefly  to  review  the  cases  which  have 
arisen  in  the  American  states  upon  the  very  question  of  the  effect 
of  such  a  judgment  rendered  in  a  suit  for  divorce,  in  a  state 
where  the  cause  of  action  did  not  accrue,  and  where  the  parties 
never  lived  as  husband  and  wife,  and  where  the  defendant  in  the 
proceeding  never  was  served  with  process,  or  came  to  reside.  It 
is  a  question  which  early  came  in  debate  before  the  courts  of 
Massachusetts  and  New  York,  in  regard  to  the  effect,  we  are  sorry 
to  confess,  of  such  decrees  of  divorce  rendered  in  the  state  of 
Vermont.  This  subject  is  discussed  with  great  learning  and 
ability  in  Barber  vs.  Root,  10  Mass.  260,  and  the  injustice  and 
unreasonableness  of  granting  divorces  in  jurisdictions  foreign  to 
the  domicil  of  the  parties,  and  without  any  proper  jurisdiction  of 
the  subject-matter,  and  the  parties,  is  here  commented  upon  with 
great  severity  by  Sew  all,  J.  The  learned  judge  here  says: 
''Regulations  on  the  subject  of  marriage  and  divorce  are  rather 
parts  of  the  criminal  than  of  the  civil  code,  and  apply  not  so  much 
to  the  contract  between  the  parties  as  to  the  personal  relations 
resulting  from  it."  *  *  "The  lex  loci,  therefore,  by  which  the 
conduct  of  married  persons  is  to  be  regulated,  and  their  relative 
duties  are  to  be  determined,  and  by  which  the  relation  itself  is  to 
be,  in  certain  cases,  annulled,  must  be  always  referred,  not  to  the 
place  where  the  contract  was  entered  into,  but  where  it  subsists 
for  the  time — where  the  parties  have  had  their  domicil,  and  have 
been  protected  in  their  rights  resulting  from  the  marriage  con- 
tract ;  and  especially  where  the  parties  are  or  have  been  amenable 
for  any  violations  of  the  duties  incumbent  upon  them  in  that 
relation." 

25.  The  learned  judge  adds  that  such  proceedings  for  causes 
of  action  not  claimed  to  have  accrued  in  the  state,  or  while  the 
parties  or  either  of  them  are  domiciled  there,  or  to  "  have  been 
done  in  violation  of  any  contract  subsisting,  or  which  had  ever 
been  recognised  there;  in  short,  where  no  jurisdiction  of  the 
parties  or  of  the  subject-matter  can  be  suggested  or  supposed,  are 
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not  to  be  justified  by  any  principles  of  comity  which  have  beea 
known  to  prevail  in  the  intercourse  of  civilized  states.  I  must 
be  permitted  to  say  the  operation  of  this  assumed  and  extraordi- 
nary jurisdiction  is  an  annoyance  to  the  neighboring  states^  injur 
rious  to  the  minds  and  happiness  of  their  people ;  and  the  exercise 
of  it  is,  for  these  reasons,  TO  bb  reprobated  in  the  strongest 
TERMS,  and  to  be  counteracted  by  legislative  provisions  in  the 
offended  states.*'  This  is  indeed  plain  language,  but,  in  our 
judgment,  no  more  plain  than  just.  And  now  that  the  ex- 
ample of  Vermont  has  been  copied  by  numbers  of  the  other 
states,  and  among  them  some  of  the  largest  and  most  re- 
putable, it  may  have  become  common  to  speak  of  it  with  more 
apparent  respect,  and  certainly  with  less  severity ;  it  is  neverthe- 
less still  an  offence  and  an  insult  to  other  states,  not  to  say  a 
reproach  to  the  jurisprudence  of  the  country,  that  such  things 
should  receive  so  much  countenance  as  they  seem  to  have  done  in 
some  of  the  American  courts.  The  very  point  is  also  decided 
against  the  validity  of  such  a  judgment  in  Hanover  vs.  Turner , 
14  Mass.  R.  227,  281.  The  court  here  say :  "  If  we  were  to  give 
effect  to  this  decree,  we  should  permit  another  state  to  govern  our 
citizens  in  direct  contravention  of  our  own  statutes,  and  this  can 
be  required  by  no  rule  of  comity ;"  and  the  same  is  in  substance 
declared  in  Lyon  vs.  Lyon,  2  Gray's  B.  869.  Shaw,  C.  J.,  here 
says :  "  Even  before  the  Revised  Statutes,  upon  general  principles 
of  justice  and  policy,  such  a  decree  would  not  have  been  held  valid 
but  void,  partly  on  the  ground  that  it  was  a  proceeding  in  fraud 
of  our  law,  and  partly  because  the  court  of  the  foreign  state 
could  have  no  jurisdiction  of  the  subject-matter,  and  of  both  of 

THE  PARTIES. 

26.  We  are  glad  to  have  it  in  our  power  to  point  to  many  other 
states,  besides  Massachusetts,  where  the  same  wholesome  views 
have  been  maintained.  In  New  York,  at  an  early  day,  in  the 
case  of  Borden  vs.  Fitch,  15  Johns.  R.  121,  we  find  a  most  elabor- 
ate and  learned  discussion  of  the  principles  involved  in  the  granting 
divorces,  and  of  the  grounds  upon  which  the  legitimate  jurisdiction 
of  the  subject-matter  and  of  the  parties  rests,  both  by  the  court 
and  the  counsel,  among  whom  were  some  of  the  brightest  lumina- 
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ries  of  the  bar  of  that  state  in  her  best  days ;  and  the  opinion  of 
the  learned  Chief  Jastice  Thompson  is  creditable  to  his  wisdom  and  ^ 
learning,  and  not  less  so,  to  his  sense  of  justice  and  his  Christian 
feeling.  And  after  reviewing  all  the  cases  then  known  on  the 
subject,  he  concludes  that  a  judgment  in  a  suit  for  divorce  so  pro- 
secuted, (quoting  the  words  of  Mr.  Justice  Sewall  with  approba- 
tion, and  adding),  "  where  there  was  no  process  served  upon  the  " 
defendant,  within  the  Jurisdiction  of  the  court  rendering  the  Judy- 
menty  or  he  made  in  some  measure  personally  amenable  to  such 
jurisdiction,"  is  not  within  the  provisions  of  the  United  States 
Constitution,  and  is  therefore  wholly  void,  beyond  the  limits  of  the 
jurisdiction  where  rendered,  whatever  force  or  validity  it  may  have 
there. 

27.  In  Bradshaw  vs.  Heathy  13  Wend.  Rep.  407,  the  question 
and  the  authorities,  both  English  and  American,  are  examined 
very  much  in  detail,  by  Savage,  C.  J.,  in  regard  to  divorce  granted 
by  the  Superior  Court  of  Connecticut,  upon  the  petition  of  the 
wife,  the  husband  residing  in  New  York,  and  not  appearing,  on 
being  served  with  process  in  Connecticut;  and  the  transactions 
having  accrued  while  the  parties  were  domiciled  in  New  York. 
The  learned  judge  here  quotes  with  approbation  the  language  of 
Thompson,  C.  J.,  in  Borden  vs.  Fitch,  supra,  « that  to  sanction 
such  a  divorce  was  contrary  to  the  first  principles  of  justice ;  that 
a  judgment  could  have  no  validity  unless  the  court  had  jurisdic- 
tion both  of  the  person  and  of  the  subject-matter,  and  want  of 
such  jurisdiction  rendered  it  void  and  unavailable  for  any  pur- 
pose." In  Vischer  vs.  Vischer,  12  Barb.  640,  the  question  and 
the  authorities  are  again  reviewed  at  length  by  Mr.  Justice 
Hand,  and  the  conclusion  reached,  that  where  the  court  have  no 
proper  jurisdiction  of  both  the  parties,  the  defendant  not  appear- 
ing, and  having  no  notice  except  by  publication,  under  the  order 
of  the  foreign  court,  which  a  non-resident  party  is  not  bound  to 
regard,  whether  he  have  knowledge  of  such  publication  or  not,  is 
of  no  avail  whatever,  but  is  absolutely  void.  It  is  here  hinted  that 
if  the  parties  both  appear  in  the  suit,  that  may  give  jurisdiction; 
but  it  is  evident  that  must  depend  upon  the  nature  of  the  cause 
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is  not  common  to  acknowledge  so  frankly.  The  truth  is,  that  snch 
an  argument  would  lead  to  the  perpetuity  of  all  errors  in  juris^ 
prudence,  however  accidentally  adopted  in  the  first  instance. 

31.  But  there  is  one  case,  Ditsan  vs.  IHtson,  4  Rhode  Is.  R.  89, 
where  this  rule  of  the  validity  of  ex  parte  divorces  in  foreign 
states  is  attempted  to  be  vindicated  upon  general  principles.  It 
is  here  declared  that  jurisdiction  of  the  cause  is  acquired  by  the 
domicil  of  one  of  the  parties^  and  that  the  petitioner  being  within 
the  state  is  sufficient  to  give  jurisdiction  of  the  cause,  notwith- 
standing the  cause  of  action  accrued  without  the  state,  and  that 
this  is  so  upon  general  prineiples^  upon  the  ground  that  it  pertains 
to  all  sovereign  states  to  declare  conclusively  the  statue  of  their 
own  citizens.  The  argument  of  the  learned  judge  in  this  case  is 
drawn  up  with  great  coolness  and  deliberation,  and  comes  with 
great  weight,  both  from  its  intrinsic  force  and  the  high  reputation 
of  its  author  as  a  learned  jurist  and  a  most  exemplary  and  faith- 
ful magistrate ;  and  we  always  regret  exceedingly  the  necessity  to 
dissent  from  the  opinion  of  such  a  judge.  But  there  seems  here 
no  alternative.  The  learned  judge  concedes  fully  that  the  opinion 
of  Chief  Justice  Shaw,  in  Lt/on  vs.  Lyon,  2  Gray  367,  is  against 
the  view  for  which  he  contends,  and  that  it  is  distinctly  put  by 
this  able  and  experienced  magistrate,  upon  the  broad  ground  that 
such  decrees  of  divorce  are  in  all  cases  "void,  upon  general 
PRINCIPLES  OP  LAW."  This  is,  indeed,  to  acknowledge,  in  the 
outset,  a  great  weight  of  authority  against  the  proposition  attempted 
to  be  maintained.  Any  legal  proposition  condemned  in  such  un- 
equivocal terms  by  such  an  authority  as  Chief  Justice  Suaw, 
must  needs  present  very  good  reasons  for  its  adoption,  or  it  will 
be  likely  to  meet  with  slight  encouragement. 

32.  The  suggestion  that  Chief  Justice  Shaw  had  fallen  into  an 
inaccuracy  of  expression,  when  he  speaks  of  the  subject-matter  of 
divorce  as  confined  to  the  domicil  of  the  parties  at  the  time  the 
cause  accrued,  and  quoting  Mr.  Justice  Story,  Confl.  Laws,  §  230,  a, 
in  confirmation  of  that  inaccuracy,  is  certainly  a  misconception 
of  the  real  meaning  of  the  authority  quoted.  There  is  no  conflict 
between  the  views  of  these  two  eminent  jurists,  as  we  construe 


AFFECTING  MARRIAGE  AND  DIVORCE.    •  217 

tkem.     Mr.  Justice  Stort  does  not  here  intend  to  affirm  that  the 
subject-matter  of  the  cause  of  action  is  not  confined  to  the  domicil 
of  the  parties  at  the  time  it  accrues.     The  first  authority  cited  by 
Mr.  Justice  Story,  Pawling  vs.  Bird'%  Exr%.y  13  Johns.  R.  192, 
goes  clearly  to  show  that  this  is  not  what  is  intended  by  the 
learned  author.     And  what  is  said  in  regard  to  it  being  unimport- 
ant, that  the  cause  of  divorce  accrued  where  the  parties  were  not 
domiciled,  has  reference,  unquestionably,  to  the  domicil  at  the 
time  the  cause  of  action  accrued,  it  being  clearly  settled  that  all 
Buch  acts,  wherever  they  occur,  are  referred  to  the  domicil  of  the 
parties  at  the  time.     It  is  evident  the  writer  did  not  refer  to  cases 
of  change  of  domicil  after  the  cause  of  action  accrued,  and  the 
cases  cited  in  the  note  to  that  effect  were  probably  added  by  others, 
since  the  decease  of  the  learned  author,  as   bearing  upon   the 
general  question.     For  the  very  section  referred  to  quotes  with 
approbation  the  opinion  of  Chief  Justice  Gibson,  in  Doney  vs. 
Doney^  7  Watts  849,  and  in  the  very  portion  extracted  by  the 
learned  author  it  is  said  :  "  Transfer  of  allegiance  and  domicil  is 
a  contingency  which  enters  into  the  views  of  the  parties,  and  of 
which  the  wife  consents  to  bear  the  risk.     By  sanctioning  this 
transfer  beforehand,  we  consent  to  part  with  the  municipal  govern- 
ance incident  to  it,  but  with  the  limitation^  we  part  not  with  the 
remedy  of  poBt  transgreesion^^* — which  excepts  the  very  point  for 
which  the  section  is  quoted  against  the  words  of  Chief  Justice 
Shaw,  and  which  shows  very  clearly  that  both  Mr.  Justice  Story 
and  Chief  Justice  Gibson  coincide  with  Chief  Justice  Shaw  upon 
this  point.     This  is  also  the  view  expressed  by  Chief  Justice  Rob- 
ertson, in  Maguire  vs.  Maguire,  7  Dana  181,  and  by  all  the 
American  courts,  so  far  as  we  know,  with  the  exception  of  the 
two  cases  already  named  in  Maine  and  Rhode  Island,  and  that  of 
Tolen  vs.  Tolen,  2  Blackf.  (Ind.)  R.  407.     And  these  decisions 
have  all  come  from  states  which  have  acquired  an  unenviable 
notoriety  in  regard  to  their  lax  views  upon  the  laws  of  divorce. 
We  say  this  more  in  sorrow  than  in  anger,  but  chiefly  as  a  need- 
ful caution  against  the  weight  of  the  decisions  in  these  states 
upon  this  subject. 
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33.  It  is  unnecessary  to  pursue  this  discussion  further.  The 
right  of  every  state  to  dissolve  the  marriage  relation  of  all  its 
domiciled  inhabitants,  for  causes  accruing  Tirhile  such  domicil  con- 
tinues, no  one  will  question.  And  the  constitutional  right  to  dis- 
solve that  relation  between  two  parties  domiciled  there,  even  for 
causes  accruing  while  they  had  their  domicil  in  another  state,  it 
is  not  needful  to  discuss.  Other  states  would  not,  and  have  no 
just  right  to,  complain  of  that,  even.  And  as  they  may  confess- 
edly allow  their  domiciled  inhabitants  to  marry  again,  without 
reference  to  having  another  wife  or  husband  in  another  state,  it 
is  not  worth  while  to  make  much  controversy  about  the  mode  of 
doing  it. 

But  other  states  have  the  right  to  complain,  and  they  will  com- 
plain, if  they  have  any  proper  sense  of  the  important  conse- 
quences which  flow  from  giving  countenance  to  the  unrestricted 
disregard  of  the  marriage  relation,  when  one  state  assumes  to 
dissolve  the  marriage  tie  between  man  and  wife,  when  neither  the 
solemnization  of  the  contract,  the  alleged  breach  of  its  duties,  or 
the  domicil  of  the  offending  party,  even,  come  within  the  state ; 
and  where  there  is  no  service  of  process  upon  such  party  within  the 
state.  There  is  no  possible  apology  for  such  a  proceeding,  and 
it  cannot  obtain  respect  beyond  the  limits  of  the  forum  where  it 
is  done.  We  have  already  referred  to  cases  in  Massachusetts, 
New  York,  Pennsylvania,  Kentucky,  and  Tennessee,  condemning 
such  a  practice.  Similar  views  are  maintained  in  Hull  vs.  Sully 
2  Strobh.  Eq.  174 ;  Edwards  vs.  Green^  9  Louisiana.  817 ;  Irbtf 
vs.  Wilson,  1  Dev.  &  Batt.  Eq.  R.  668,  576 ;  and  doubtless  many 
others ;  while  the  more  relaxed  rule  gains  no  countenance  by  the 
formal  decisions  of  more  than  three  of  the  states. 

The  ground  maintained  in  Bitson  vs.  Ditson^  supra,  that  juris- 
diction is  acquired  over  the  subject-matter  by  the  domicil  of  one 
of  the  parties,  because  it  is  a  matter  affecting  the  status  of  that 
party,  seems  to  us  to  have  no  just  application  to  the  subject.  The 
status  of  the  person  has  no  more  just  application  to  the  relation 
of  husband  and  wife,  than  to  that  of  debtor  and  creditor,  parent 
and  child,  guardian  and  ward,  and  numerous  similar  correlative 
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relations.  And  it  will  not  be  claimed  that  the  status  of  domiciled 
inhabitants,  in  these  respects,  can  be  so  fixed  by  the  decrees  of 
one  state  as  to  afiect  the  correlative  rights  of  the  other  party, 
who  never  came  within  the  jurisdiction  of  that  state,  and  where 
the  transaction  in  question  occurred  wholly  in  other  jurisdictions. 
This  has  been  long  settled  in  regard  to  discharges  in  insolvency, 
and  there  can  be  no  question  the  same  rule  would  be  extended  to 
the  other  relations  named. 

And  there  would  be  as  little  doubt  in  regard  to  the  relation  of 
marriage,  were  it  not  that  the  forming  of  a  new  relation  of  that 
kind  with  a  third  party  is  supposed  to  present  embarrassing  ques- 
tions in  regard  to  crime,  or  legitimacy.  But  all  this  results  from 
an  attempt  to  maintain  inviolate  the  doctrine  of  one  marriage 
only,  or  monogamy,  as  it  is  called. 

34.  If  we  were  only  reconciled  to  meet  the  subject  fairly,  and 
to  call  things  by  their  right  names,  instead  of  attempting  to  bend 
the  old  doctrines  of  the  common  law,  and  to  introduce  doctrines 
never  attempted  to  be  maintained  in  any  other  country,  where 
polygamy  is  not  sanctioned,  there  would  be  no  embarrassment. 
Let  us  then  hereafter  meet  the  question  fairly,  and  avow  the  clear 
and  obvious  consequence  of  such  a  doctrine,  that  such  an  ex  parte 
decree  of  divorce  has  no  proper  effect  upon  the  relation  of  hus- 
band and  wife ;  that  the  married  relation  remains  the  same  as  it 
was  before ;  the  petitioner  is  still  married  to  the  absent  defend- 
ant, who  never  became  a  party  to  the  proceeding  or  the  judgment, 
and  who  is,  of  course,  in  no  way  affected  by  it,  and  consequently 
the  married  relation  remains  the  same  as  before,  and  all  its  rights 
and  duties,  beyond  the  limits  of  the  state,  are  the  same.  But 
the  decree  has  nevertheless  produced  some  very  important  results 
upon  the  status  of  the  petitioner.  The  petitioner  is  released, 
within  that  particular  state,  from  all  his  duties  and  obligations 
connected  with  the  former  marriage,  and  the  contract  is  annulled 
as  to  him,  within  the  state^  and  he  or  she  is  at  liberty  to  take 
another  wife  or  husband,  within  that  forum^  and  there  to  exercise 
the  correlative  rights  and  duties  growing  out  of  the  new  relation, 
and  is  absolved  from  all  penal  or  other  consequences,  on  account 
of  the  existence  of  another  wife  or  husband,  in  another  state. 
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86.  This  will  not,  indeed,  legalize  polygamy  precisely  in  the 
state  where  such  decrees  in  regard  to  the  stattis  of  its  domiciled 
inhabitants  are  passed.  It  only  allows  a  man  to  have  a  different 
wife  in  different  states !  And  this  rule  is  susceptible  of  such  ex- 
tension that  the  same  man  may  have  many  different  wives  in  dif- 
ferent states,  but  only  one  wife  in  the  same  state.  And  if  there 
be  any  soundness  in  the  maxim  that  exchange  is  no  robbery,  we 
do  not  exactly  perceive  how  such  a  person  is  liable  to  punishment 
under  the  statute  against  bigamy,  since  he  has  not  two  wives  with 
reference  to  any  one  jurisdiction,  but  only  different  wives  in  differ- 
ent jurisdictions. 

36.  We  trust  we  shall  not  be  accused  of  any  improper  degree 
of  levity  in  regard  to  the  right  of  one  state  to  determine  the 
status  of  a  married  person  with  reference  to  transactions  occurring 
while  the  parties  were  domiciled  in  another  ^ate,  where  the  do- 
micil  of  the  other  party  still  remains,  and  without  having  acquired 
any  proper  jurisdiction  of  such  party.  The  proposition  of  giving 
jurisdiction  of  the  transaction  in  such  a  manner  is  too  one-sided, 
and  too  glaringly  absurd,  not  to  say  offensive,  to  be  seriously  en- 
tertained by  any  mind  not  some  way  perverted  upon  the  point  in 
controversy.  For  while  the  party,  leaving  the  former  domicil  of 
both  the  parties,  is  obtaining  a  divorce  upon  his  own  ex  parte  pe- 
tition, and  upon  what  the  foreign  state  consents  to  call  a  new 
domicil,  and  without  bringing  the  other  party  or  the  subject- 
matter  of  the  contest  within  the  new  jurisdiction;  at  the  very 
moment  while  this  ex  parte  proceeding  is  giving  a  new  status  to 
one  party,  the  other  party,  in  the  place  of  the  old  domicil,  upon  a 
petition  for  alimony,  or  separate  maintenance,  or  for  restitution  of 
conjugal  rights,  is  obtaining  a  decree  confirming  the  former  status. 
How,  then,  shall  these  two  status  be  reconciled,  and  which  shall 
prevail  ?  This  mode  of  illustration  might  be  carried  further,  but 
enough  has  been  said  to  show  that  the  claim  is  based  upon  the 
broad  principle  of  the  right  of  one  state  to  allow  its  domiciled 
inhabitants  to  marry  again,  without  reference  to  any  impediment 
of  having  another  husband,  or  wife,  in  another  state.  The  claim 
of  the  right  to  fix  the  status  of  its  inhabitants  in  this  respect 
means  all  this,  or  else  it  means  nothing. 
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87.  The  opinion  of  Chief  Justice  Ruffin,  in  Irhy  vs.  TFVto(m,  1 
Dev.  &  Batt.  568,  is  so  pertinent  to  many  of  the  propositions 
maintained  in  this  paper,  that  we  cannot  forbear  quoting  it. 
This  was  a  case  where  the  parties  married  in  South  Carolina,  and 
removed  to  Tennessee,  where  the  parties  were  domiciled ;  and 
living  unhappy,  the  wife  returned  to  her  relations  in  North  Caro- 
lina. Six  years  after  she  left  the  state,  the  husband  instituted 
proceedings  and  obtained  a  divorce,  the  validity  of  which  here 
came  under  consideration.  There  was  no  service  of  process  upon 
the  wife,  and  she  did  not  appear.  The  learned  judge  said ;  ''  The 
decree  of  the  court  of  Tennessee  was  altogether  inoperative  and 
nail ;  it  was  not  an  adjudication  between  any  parties."  ^^  One 
state  cannot  send  process  into  another."  '^  The  Constitution  of  the 
United  States,  in  providing  that  full  faith  and  credit  shall  be 
given  to  the  judicial  proceedings  of  one  state  in  the  courts  of 
another,  intended  only  to  render  the  record  of  a  suit  inter  parte$ 
conclusive  ;  not  to  enable  a  state  to  assume  jurisdiction  of  persons 
without  her  boundaries,  and  dispense  wiA  the  service  of  process." 
*'It  was  intended  to  restrain  one  state  from  disregarding  the 
judicial  sentences  rendered  in  another  between  parties  or  on  things 
within  it."  ^'  There  can  be  no  valid  adjudication  unless  there  be 
a  thing  or  persons  before  the  court.  Without  that,  what  purports 
to  be  an  adjudication  is  a  perfect  nullity,  and  binds  one  person  no 
more  than  it  does  another."  ^'  One  being  named  in  the  proceed- 
ings, and  not  served  with  process  within  the  state,  is  the  same  as 
if  he  were  not  named." 

38.  We  had  intended  to  say  something  upon  the  right  of  the 
parties  to  change  domicil  during  the  coverture.  The  husband 
may  always,  so  long  as  the  parties  live  together,  change  the  joint 
domicil  at  pleasure.  But  after  a  separation,  and  the  parties  are 
in  conflict,  he  cannot  transfer  the  domicil  of  the  wife.  She  retains 
the  joint  domicil  as  it  was  at  the  time  of  the  separation,  and  may 
there  maintain  any  proper  suit  for  the  redress  of  her  rights ;  and 
the  departure  of  the  husband  from  that  jurisdiction,  and  the 
acquiring  of  another  domicil,  which  he  may  unquestionably  do, 
will  not  defeat  the  jurisdiction  of  the  courts  of  the  place  of  the 
joint  domicil  before  the  separation,  as  to  any  matters  oeemrhig 


222  CONFLICT  OF  LAWS  AFFECTING  MARRUGE,  ETC. 

while  the  parties  were  so  domiciled :  Harteau  vs.  HarteaUy  14 
Pick.  R.  181, 186,  where  the  question  is  thoroughly  and  learnedly 
disenssed  by  Shaw,  C.  J.  The  right  of  the  wife  to  acquire  a  new 
domicil,  even  after  the  abandonment  of  her  husband,  and  before 
a  judicial  separation,  seems  questionable.  It  has  sometimes  been 
so  decided ;  but  the  better  opinion  is  that  she  cannot,  unless  it  be 
by  way  of  a  return  to  the  place  of  her  ante-nuptial  domicil,  or 
that  of  the  place  of  the  marriage,  or  to  some  place  where  the 
parties  have  before  lived  together  as  husband  and  wife :  Harteau 
vs.  Harteau^  supra  ;  Spencer,  J.,  in  Jackson  vs.  Jackaotiy  1  Johns. 
R.  432 ;  Dolphin  vs.  Robins,  5  Jur.  N.  S.  1271,  where  the  ques- 
tion is  thoroughly  discussed  by  the  House  of  Lords  in  1859.  And 
the  same  question  is  again  considered  in  Yelverton  vs.  Yelverton, 
6  Jur.  N.  S.  24,  where  it  was  said  by  Sir  Gresswell  Cresswell  : 
^^  The  domicil  of  the  husband  is  the  domicil  of  the  wife,  and  even 
supposing  him  to  have  been  guilty  of  such  misconduct  as  would 
furnish  her  with  a  defence  to  a  suit  by  him  for  restitution  of  con- 
jugal rights,  she  could  nft,  on  that  ground,  acquire  a  new  domicil 
for  herself."  But  it  is  clear,  the  husband,  after  such  misconduct 
and  a  separation,  cannot  drag  the  wife's  domicil  after  him,  whither 
he  chooses  to  go.  See  also  Daley,  in  re,  25  Beavan  456 ;  Irby  vs. 
Wilson,  1  Dev.  &  Batt.  668,  582.  I.  F.  R. 


NoTB. — ^We  have  receiTed  from  Mr.  Bishop,  the  author  of  the  valuable  treatiae 
upon  Marriage  and  Divorce,  a  moderate  and  dignified  remonstrance  against  the 
statement  in  our  leading  article  in  the  January  number  of  this  Magasine,  to  the 
eflfect  that  he  had  "misstated  the  law  of  Maryland,"  in  regard  to  the  validity  of 
a  marriage  in  that  state  without  the  intervention  of  a  minister  or  duly  authorized 
official.  So  far  as  the  statement  had  any  appearance  of  disrespect  to  Mr.  Bishop, 
we  heartily  regret  it,  but  we  must  be  allowed  to  disclaim  entirely  any  responsi* 
bility  for  the  accuracy  of  the  law  as  stated  in  the  article  in  question.  We  gave  it 
for  its  general  interest  and  its  manifest  learning  upon  the  neglected  branch  of 
early  colonial  law.  In  so  general  a  view,  it  is  scarcely  to  be  expected  that  some 
mistakes  should  not  occur  in  the  statement  of  the  actual  law  of  the  various  states — 
indeed  the  position  assumed,  that  some  particular  form  of  words,  or  the  interven- 
tion of  a  minister  or  official  of  some  kind,  is  necessary  to  the  validity  of  a  marriage, 
is  very  questionable,  and  as  to  the  law  of  Pennsylvania,  for  one  state,  undoubtedly 
incorrect.  In  addition  to  this,  we  have  been  shown  the  case  to  which  Mr.  Bishop 
refers  as  authority  for  his  statement,  and  we  feel  compelled  to  say  that  it  seems  to 
us  to  wumuit  the  statement  in  his  text.— Sds.  Am.  L.  B. 


BASSETT  fs.  SALISBITRT  MANUFACTURING  CO.  223 

RECENT    AMERICAN    DECISIONS. 
In  the  Supreme  Court  of  New  Sampshire. 

BASSETT  VS.  SALISBURY  MANUFACTURING  COMPANY. 

If  the  owners  of  a  dam  on  a  watercourse,  by  means  of  their  dam,  obstruct  the 
natural  drainage  from  the  land  of  another,  to  his  actual  injury,  they  are  liable 
to  him  therefor,  although  his  land  is  not  situated  upon  the  watercourse,  unless 
such  obstruction  was  caused  by  them  in  the  reasonable  use  of  their  own  land  or 
pririlege. 

What,  in  any  particular  case,  is  a  reasonable  use  or  management,  is  ordinarily  a 
mixed  question  of  law  and  fact,  to  be  submitted  to  the  jury  under  the  instruction 
of  the  court. 

Case.  The  declaration  is  set  forth  at  length  in  28  N.  H.  438. 
The  writ  was  dated  August  17th  1849. 

At  the  trial,  the  plaintiff  limited  his  claim,  for  the  purposes  of 
that  trial  only,  to  the  damage  caused  by  the'  defendants'  dam  to 
the  lot  of  thirty-three  acres,  described  in  the  declaration. 

The  plans  used  on  the  trial  were  to  be  referred  to  in  the  argu- 
ment. Said  lot  is  situated  in  Kingston,  about  half  a  mile  from 
Powow  river.  The  natural  drainage  of  the  lot,  and  of  other  adja- 
cent swampy  lands,  is  into  the  river  above  the  defendants'  dam. 
The  surface  of  the  lot  is  higher  than  the  ordinary  level  of  the 
water  in  the  river.  The  levels  are  shown  by  the  plans.  It  was 
made  a  question  whether  there  was  any  watercourse  on  the  lot. 

In  July  1837,  one  Shilling,  who  then  owned  the  lot,  dug  a 
ditch  on  it,  about  ten  rods  long,  beginning  at  the  line  on  the  side 
nearest  the  river.  All  that  part  of  the  lot  drained  by  this  ditch 
was  called  Miry  Ditch.  Shilling,  who  was  called  as  a  witness  by 
the  plaintiff,  testified  concerning  Miry  Ditch  as  follows : — 

"  There  was  no  sign  of  a  ditch  before  I  dug  one.  The  water 
was  within  a  foot  of  the  top  of  the  ground  when  I  dug,  and  after 
that  the  ditch  got  nearly  dry  that  season ;  dug  it  in  July  1837, 
and  by  the  1st  of  August  it  was  nearly  dry.  I  dug  the  ditch 
about  ten  rods  up  from  Eaton's  land ;  no  ditch  there  before.  I 
dug  through  blue-joint  grass.     The  soil  that  I  dug  up  was  covered 
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with  grass.  In  a  dry  time  I  could  not  tell  but  where  I  dug  was 
on  a  level  with  the  land  on  both  sides." 

There  was  no  evidence  in  conflict  with  the  testimony  of  Shilling 
as  to  this  artificial  ditch.  After  the  jury  had  been  out  nearly 
three  hours,  they  desired  to  have  read  to  them  the  minutes  of 
Shilling's  testimony  bearing  upon  the  question  whether  there  was 
a  watercourse  at  Miry  Ditch  before  he  dug  his  ditch.  The  court 
complied  with  their  request,  and  the  jury  immediately  returned 
their  verdict. 

The  court  instructed  the  jury  as  follows : 

A  watercourse  is  something  more  than  running  water.  A  water- 
course is  a  stream  of  water,  usually  flowing  in  a  definite  channel, 
having  a  bed  and  sides,  or  banks,  and  usually  discharging  itself  into 
some  other  stream  or  body  of  water.  To  constitute  a  watercourse, 
the  size  of  the  stream  is  not  important.  It  may  be  very  small, 
and  the  flow  of  the  water  need  not  be  constant ;  but  it  must  be 
something  more  than  a  mere  surface  drainage  over  the  entire  face 
of  a  tract  of  land,  occasioned  by  unusual  freshets  or  other  extra- 
ordinary causes;  and  underground  percolation  is  not  a  water- 
course. 

A  watercourse  may  be  natural,  as  a  river  or  brook ;  or  artificial, 
as  a  canal  or  ditch  after  twenty  years'  use.  A  watercourse  is  not 
to  be  ascertained  or  determined  by  the  condition  of  water  in  a 
great  and  unusual  freshet,  or  when  raised  temporarily  by  a  dam, 
but  it  must  have  existed  in  a  natural  state,  or  after  twenty  years' 
use. 

The  ditch  dug  by  Shilling  was  not  a  watercourse.  Even  if  it 
would  have  been  a  watercourse  if  dug  twenty  years  before  March 
10th  1847,  it  was  not  a  watercourse  in  1847,  1848,  or  1849,  be- 
cause it  had  not  then  been  dug  twenty  years ;  so  that  the  ques- 
tion as  to  a  watercourse  at  Miry  Ditch,  is,  Was  there  a  watercourse 
^  there  before  Shilling  dug  the  ditch  ?  or,  Would  there  have  been  a 
watercourse  there  if  he  had  not  dug  the  ditch? 

The  legal  rights  of  persons  through  whose  lands  there  is  a 
watercourse  are  definite  and  undisputed.  The  lower  owner  has 
the  right  that  the  upper  adjoining  owner  shall  not  wholly  stop  the 
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Stream,  and  drain  it  off  so  that  none  of  it  can  enter  the  land 
below ;  the  upper  owner  has  the  right  that  the  lower  adjoining 
owner  shall  not  perceptibly  raise  the  height  of  the  stream  above 
the  division  line  between  them.  The  lower  one  has  the  right  that 
the  stream  shall  come  down  into  his  land ;  the  upper  one  has  the 
right  that  the  stream  shall  go  down  off  his  land.  These  rights 
are  mutual,  corresponding,  and  correlative.  They  are  incident  to 
watercourses,  and  belong  exclusively  to  riparian  proprietors. 
Where  there  is  no  watercourse,  there  are  no  owners  of  the  banks 
of  a  watercourse  ;  no  riparian  proprietors.  And  where  there  are 
no  riparian  proprietors,  the  peculiar  correlative  rights  of  riparian 
proprietors  do  not  exist. 

If  the  defendants,  by  their  dam,  threw  any  water  back  on  to  or 
into  the  plaintiff's  lot,  they  are  liable,  whether  there  was  a  waters 
course  on  it  or  not.  But  if  they  did  not  throw  any  water  back 
on  to  or  into  his  lot,  it  is  material  to  inquire  whether  there  was 
any  watercourse  on  it  or  in  it. 

If  A.  owns  a  lot  of  land  higher  than  the  adjoining  lot  of  B., 
and  there  is  no  watercourse  on  either  lot,  but  the  natural  sub- 
terranean percolating  drainage  is  from  A.*s  into  B.'s,  A.,  by 
draining  in  another  direction,  by  wells  or  by  any  barrier  or  ob- 
struction on  his  own  land  below  and  above  the  surface,  along  the 
division  line  between  them,  may  prevent  the  water  from  passing 
into  B.'s  land ;  and  B.  may  dig  a  cellar  on  his  lot,  up  to  the  divi- 
sion line,  and  keep  the  water  out  of  it ;  may  drain  his  lot,  and 
keep  it  dry ;  may  dig  out  his  soil,  and  make  a  pond ;  and  if,  for 
any  such  purposes,  he  does  not  want  the  drainage  from  A.'s  lot,, 
he  may  put  a  cemented  wall  on  his  own  land,  the  whole  length  of 
the  division  line,  so  deep  below  and  so  high  above  the  surface  thdt 
no  water  can  pass  from  either  lot  to  the  other.  A.  is  not  obliged 
to  let  the  water  go  down  into  B.'s  land,  and  B.  is  not  obliged  to 
let  it  come  down.  If  there  was  a  watercourse  running  through 
their  lots,  neither  could  wholly  stop  it  at  the  division  line ;  but 
there  being  no  watercourse,  and  no  correlative  rights  of  riparian 
proprietors,  both  may  stop  the  percolation.    And  B.  may  stop  the 

percolation  across  the  line  by  water,  as  well  as  by  stone,  wood,  or 
Vot.  XII.— 16 


226  BASSETT  T8.  SALISBURY  MANUFACTITRING  00. 

earth.  For  purposes  of  natural,  subterranean,  percolating  drain- 
age, or  for  purposes  of  improTement  by  artificial  draining,  where 

4 

there  is  no  watercourse,  A.  does  not  own  the  natural  fall  on  or  in 
B/s  land,  but  B.  owns  it ;  and  if  B.  merely  destroys  that  fall,  by 
making  his  land  more  solid,  lind  filling  it  up  with  other  soil  as  high 
as  or  higher  than  A.'s,  or  by  filling  and  covering  his  own  land 
with  water,  A.  has  no  legal  remedy,  if  no  water  is  thrown  back 
upon  or  into  his  land. 

If  there  was  a  watercourse  on  or  in  the  plaintiff's  lot,  and  run- 
ning out  of  it  to  the  river,  the  plaintiff  could  not  fill  it  up,  or  stop 
it,  or  drain  off  all  the  water  from  it  in  other  directions,  so  as  to 
wholly  prevent  it  from  going  into  the  defendants'  pond  ;  and  the 
defendants  could  not  flow  the  water  back  by  their  dam,  so  as 
actually  and  perceptibly  to  raise  the  natural  level  of  the  water 
in  any  part  of  the  watercourse  on  the  plaintiff's  lot.  But  if  there 
was  no  such  stream  on  or  in  the  plaintiff's  lot  as  the  defendants 
had  a  right  to  have  flow,  if  there  was  no  such  stream  that  the  de- 
fendants could  make  the  plaintiff  pay  them  damages  for  wholly 
stopping  it,  then  there  was  no  such  stream  as  to  make  the  defend- 
ants liable  merely  for  stopping  it. 

If  the  plaintiff  had  the  right  to  prevent  all  the  water  in  his  land 
from  going  into  the  defendants'  pond,  then  the  defendants  had 
the  same  right  to  keep  it  back.  If  the  defendants  had  the  right 
that  the  plaintiff's  land  should  hold  water  for  them,  and  that  the 
water  should  come  down  to  them,  then  they  had  not  the  right  to 
keep  it  back  in  his  land. 

If  there  was  no  watercourse  on  or  in  the  thirty-three  acres,  it 
is  immaterial  whether  or  not  there  was  a  watercourse  all  the  way 
ot  a  part  of  the  way  between  the  thirty-three  acres  and  the  river. 

The  principal  points  in  this  case  may  be  summed  up  thus  : — 

I.  Was  there,  on  or  between  March  10th  1847  and  August  17th 
1849,  a  watercourse  within  the  bounds  of  the  thirty-three  acre 
lot,  and  running  into  or  running  out  of  it  ? 

If  there  was,  and  if  the  defendants,  by  their  dam,  at  any  time 
during  that  period,  raised  the  water  in  such  watercourse  on  the 
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thirty-three  acres  perceptibly  higher  than  its  natural  level,  they 
are  liable,  extraordinary  freshets  being  excepted. 

II.  If  the  defendants,  by  their  dam,  at  any  time  daring  the 
same  period,  threw  any  water  back  on  to  or  into  the  thirty-three 
acres,  they  are  liable,  extraordinary  freshets  being  excepted.  But 
they  are  not  liable  for  merely  stopping  the  surface  drainage,  or 
the  underground,  percolating  drainage,  where  there  was  no  water- 
course. 

The  freshets,  for  the  consequences  of  which  the  defendants  are 
not  liable,  are  not  the  usual  and  ordinary  ones  of  spring,  or  such 
as  may  generally  be  expected  every  year,  but  such  as  are  unusual, 
extraordinary,  and  not  to  be  expected. 

If  the  plaintiff's  right  was  infringed,  he  is  entitled  to  nominal 
damages,  even  if  his  land  was  not  injured,  or  even  if  it  was  actu- 
ally benefited  by  the  acts  complained  of;  and  if  his  right  was 
infringed,  he  is  entitled  to  such  actual  damages  as  you  believe  he 
has  sustained,  and  interest  thereon  from  the  date  of  the  writ.  ^ 

The  plaintiff  requested  the  court  to  instruct  the  jury  : — 

1.  That  the  plaintiff  had  the  right  to  use  his  land  for  the  ordi- 
nary purposes  for  which  such  land  is  used,  and  to  improve  it  by 
the  usual  and  proper  processes  of  husbandry ;  and  that  any  ob- 
struction by  the  defendants'  dam  of  the  waters  of  the  Powow 
river  which  prevented  such  use,  within  the  time  alleged,  rendered 
the  defendants  liable  in  this  suit. 

2.  That  if  the  defendants,  by  means  of  their  dam,  caused  back- 
water upon  the  plaintiff's  land,  or  caused  the  water  falling  upon 
or  running  into  the  land  to  remain  and  keep  the  land  substantially 
and  visibly  wet  longer  or  in  a  greater  degree  than  otherwise 
would  have  occurred  (within  the  time  alleged),  the  defendants  are 
liable.  > 

3.  That  if  the  plaintiff's  land  is  a  part  of  a  large  tract  of 
Bwampy  land  which  lies  upon  the  Powow  river,  and  is  drained  by 
said  river,  the  defendants  are  liable,  if  (within  the  time  alleged) 
they  have  by  their  dam  held  back  the  waters  of  said  river,  so  as 
to  prevent  the  natural  drainage  of  the  plaintiff's  land,  and  render 
it  substantially  and  visibly  wetter,  to  his  damage,  although  the 
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plaintiff's  land  does  not  abat  on  said  river,  there  being  no  land 
between  said  river  and  the  plaintiff's  land  higher  than  his  land. 

4.  If  the  defendants,  by  means  of  their  dam,  have  actually 
caused  back-water  upon  the  plaintiff's  land,  or  if  they  have  actu- 
ally and  perceptibly  kept  water  upon  it,  or,  in  other  words,  if  bis 
land  has  been  made  and  kept  wetter  (substantially  and  visibly  so) 
than  it  would  have  been  but  for  the  dam,  he  is  entitled  to  at  least 
nominal  damages,  and  to  such  actual  damages  as  the  jury  may 
believe  he  has  sustained. 

5.  If  the  defendants'  dam,  as  it  was  kept  up,  caused  injury  to 
the  plaintiff's  land  by  keeping  the  water  upon  it,  whether  it  was 
the  water  of  the  Powow  river,  or  the  little  streams  flowing  into  it, 
or  that  falling  upon  it  in  rains,  he  is  entitled  to  at  least  nominal 
damages,  and  to  such  actual  damages  as  the  jury  may  believe  he 
has  sustained. 

6.  If  a  ditch  in  another  place  crooked,  and  Shilling's  ditch  took 
the  place  of  it,  that  is  the  same  as  if  the  ditch  was  dug  in  the 
same  place. 

7.  A  freshet  such  as  actually  occurs  every  spring  is  not  an 
extraordinary  freshet ;  but  if  the  company  have  flowed  by  their 
dam  in  such  freshets,  the  defendants  are  liable. 

The  court  declined  to  instruct  the  jury  as  requested. 

To  the  instructions  given,  and  to  the  refusal  to  give  the  instruc- 
tions requested,  the  plaintiff  excepted;  and  a  verdict  being  re- 
turned against  him,  he  moved  to  set  the  same  aside  and  for  a  new 
trial. 

H.  F.  French  (with  whom  were  Marston  ^  Towle),  for  the  plain- 
tiff, cited  and  commented  on  Tf/ler  vs.  Wilkinsofiy  4  Mason  397 ; 
Itawstrom  vs.  Tat/lor^  11  Exch.  369;  Broadbent  vs.  Ramsbothamj 
11  Id.  602 ;  Chasemore  vs.  Richardsj  2  Hurls.  4;  Norm.  168 ;  Dtek- 
inson  vs.  Canal  Co.^  7  Exch.  282 ;  Acton  vs.  Blundelly  12  M.  k 
W.  324 ;  Cooper  vs.  Barbery  3  Taunt.  99 ;  Oreenleaf  vs.  Francis^ 
18  Pick.  117 ;  EUi%  vs.  Duncan^  21  Barb.  233 ;  Smith  vs.  Adamn, 
6  Paige  435 ;  Smith  vs.  Kenricky  7  G.  B.  515 ;  Whately  vs.  Baughy 
1  Casey  528 ;  Luther  vs.  Winnisimmet  Co.y  9  Gush.  171 ;  Ang.  on 
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Watercourses  119 ;  Brown  vs.  West^  1  Wils.  174 ;  Arnold  vs. 
Foot,  12  Wend.  830 ;  Parker  vs.  B.  ^  M.  Railroad,  2  Cush.  107 ; 
Monson  Co.  vs.  Fuller,  15  Pick.  554  ;  Palmer  vs.  Ferrelly  17  Pick. 
68 ;  Bassett  vs.  Salisbury  Co.,  28  N.  H.  488. 

S,  M,  Wilcox  (with  whom  were  Christie  and  2).  Clark),  for  the 
defendants,  cited  and  commented  on  Luther  vs.  Winnisimmet  Co,,  ^ 
9  Gash.  174 ;  Greenleaf  vs.  Francis,  18  Pick.  121 ;  Flagg  vs. 
Worcester,  13  Gray  605  (and  Parks  vs.  Newhuryport,  there  cited)*; 
^cfon  vs.  Blundell,  12  M.  &  W.  348 ;  Chasemore  vs.  Richards,  2 
Hurls.  &  Norm.  168  (s.  c,  5  Hurls.  &  Norm.  92) ;  Dickinson  vs. 
ConaZ  Ci>.,  7  Exch.  282 ;  Rawstrom  vs.  TayZor,  33  E.  L.  &  E. 
428 ;  Broadbent  vs.  Ramsbotham,  34  Id.  553 ;  Runnels  vs.  Bullen, 
2  N.  H.  586;  Cooper  vs.  Barber,  3  Taunt.  99;  Dickinson  vs. 
CanaZ  Cb.,  9  E.  L.  &  E.  520 ;  Parier  vs.  .B.  ^  itf.  Railroad,  2 
Cash.  107 ;  Monson  Co.  vs.  Fuller,  15  Pick.  554 ;  Palmer  Co.  vs. 
Merrill,  17  Pick.  558 ;  Balston  vs.  Benstead,  1  Camp.  463 ;  TyZ^r 
vs.  Wilkinson,  4  Mason  397 ;  Dexter  vs.  Providence  Co,,  1  Story 
387 ;  jPKm  vs.  Duncan,  21  Barb.  236 ;  Whately  vs.  J5a?/^^,  25 
Penn.  628 ;  Chatfield  vs.  TFi7«on,  28  Vt.  459 ;  ^miYA  vs.  Herrick, 
62  E.  C.  L.  514 ;  Roath  vs.  Driscoll,  20  Conn.  533 ;  Thurston  vs. 
Hancock,  12  Mass.  220 ;  Panton  vs.  Holland,  17  Johns.  92 ;  £as- 
w«  vs.  Salisbury  Co.,  28  N.  H.  438. 

Bartlett,  J. — No  landowner  has  an  absolute  and  unqualified 
right  to  the  unaltered  natural  drainage  or  percolation  to  or  from 
his  neighbor's  land.  In  general,  it  would  be  impossible  for  a 
landowner  to  avoid  disturbing  the  natural  percolation  or  drainage, 
without  a  practical  abandonment  of  all  improvement  or  beneficial 
enjoyment  of  his  land.  Any  doctrine  that  would  forbid  all  action 
of  a  landowner  affecting  the  relations  as  to  percolation  or  drain- 
age between  his  own  and  his  neighbors'  lands,  would  in  effect  de- 
prive him  of  his  property ;  and  so  far  from  being  an  application 
of  the  maxim,  "  Cujus  est  solum,*'  &c.,  would  work  a  general 
denial  of  effect  to  it.  If  A.  has  the  absolute  and  unqualified 
right  to  receive  from  and  discharge  into  the  adjoining  land  of  B. 
all  the  drainage  and  percolation,  as  they  naturally  flow  between 
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that  land  and  his  own,  this  is  substantially  a  right  to  a  use  of 
B.'s  land,  practically  depriving  the  latter  of  all  beneficial  enjoy- 
ment of  his  property,  and  in  effect  amounting  to  an  appropriation 
of  it ;  and  as  B.  and  the  other  neighboring  landowners  must  have 
similar  rights,  the  improvement  or  beneficial  occupation  of  land 
becomes,  in  fact,  impossible,  and  property  in  the  soil  for  nearly 
all  useful  purposes  is  annihilated.     But  we  do  not  think  it  follows 
fi'om  this,  as  some  recent  cases  have  held,  that  a  landowner  has 
the  full  and  unlimited  ownership,  and  the  absolute  and  unqualified 
right  of  control  of  all  water  in  or  upon  his  land  not  gathered  into 
natural  watercourses ;  for  the  non-existence  of  an  absolute  right 
does  not  conclusively  disprove  the  existence  of  a  qualified  right. 
Nor  do  we  think  that  the  maxim  cited  can  be  applied  to  establish 
an  unqualified  ownership  of  such  waters  in  all  cases,  any  more 
properly  than  it  can  be  relied  on  to  prove  an  absolute  property  in 
all  the  air  within  one's  bounds.     If  the  landowner  has  the  abso- 
lute and  unqualified  ownership  of  all  such  water  in  or  upon  his 
land,  his  neighbor,  by  digging  or  otherwise,  has  no  more  right  to 
take  away  his  property  water,  than  his  property  land. 

If,  as  respects  the  soil,  he  may  dig  as  he  pleases,  he  is  still  in 
general  limited  by  the  rule  that,  in  digging,  he  must  not  take 
away  his  neighbor's  soil  by  effectually  removing  its  natural  sup- 
ports. If  a  natural  pond  of  uniform  depth  is  equally  divided 
between  two  landowners,  or  if  they  have  dug  a  well,  half  on  the 
land  of  each,  it  perhaps  would  not  be  claimed  that  one  may  pump 
his  half  of  the  pond  or  well  dry  without  regard  to  the  half  of  his 
neighbor.  But  however  this  may  be,  if  the  water,  not  gathered 
into  natural  watercourses,  belongs  absolutely  to  the  owner  of  the 
land,  because  it  is  a  part  of  the  soil,  and  for  that  reason  only,  it 
must  be  subject  to  the  same  law  as  the  other  components  of  the 
soil ;  the  sand,  loam,  and  rock,  which  may  not  ordinarily  be  re- 
moved by  an  adjacent  owner  by  the  withdrawal  of  their  natural 
supports ;  for  the  maxim  from  which  such  ownership  is  deduced, 
when  applied  without  qualification,  as  it  must  be  to  lead  to  this 
conclusion,  allows  no  sound  distinction. 

But  such  a  doctrine  would  lead  to  exactly  the  same  mischiefs 
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that  haye  caused  the  rejection  of  that  first  discussed ;  it  would 
prevent  all  improvement  or  beneficial  enjoyment  of  land  in  pre- 
ciselj  the  same  way. 

To  be  sure,  the  language  and  the  doctrines  of  some  of  the  cases 
would  seem  to  allow  the  landowner  not  only  all  the  water  in  his 
land,  but  all  he  can  draw  thither ;  but  such  a  rule,  it  seems  to  us, 
is  in  direct  conflict  with  the  principle  upon  which  the  theory  is 
founded,  and  must  lead,  in  many  cases,  to  an  interminable  strug- 
gle for  possession  or  removal  of  waters  in  the  soil.  Indeed,  we 
do  not  know  of  any  decision  that  perfectly  carries  out  this  doc- 
trine of  absolute  ownership  to  its  logical  result ;  but  so  far  as  we 
are  aware,  the  cases  maintaining  it  go  no  further  than  the  some- 
what illogical  view  last  suggested ;  probably  because  of  the  entire 
incompatibility  of  the  former  with  any  beneficial  use  of  land.  But 
this  departure  from  the  principle  upon  which  they  found  their 
theory,  does  not  seem  to  us  to  have  saved  them  from  difficulty  or 
inconsistency.  Nor  do  we  think  a  sufficient  foundation  for  this 
doctrine  of  absolute  ownership  can  be  found  in  the  alleged  diffi- 
culty of  determining  the  direction  and  extent  of  percolation  and 
drainage.  In  a  large  number  of  cases  no  such  difficulty  exists^ 
and  the  remainder  may  be  provided  for  consistently,  and  in  ac- 
cor()Unce  with  settled  legal  principles.  We  need  not  examine  the 
argument  as  to  the  non-existence  of  a  presumed  grant,  drawn 
from  this  alleged  difficulty,  for  we  do  not  understand  the  theory 
of  our  law  of  watercourses  to  rest  upon  any  such  foundation ;  nor 
need  we  inqnire  whether  some  of  the  cases  which  use  the  term 
^'common  consent,"  in  treating  of  the  supposed  origin  of  aquatic 
rights,  may  not  have  confounded  that  with  the  doctrine  of  pre- 
sumed grants,  which  could  come  from  particular  persons  only  in 
any  given  case. 

If  this  doctrine  of  absolute  ownership  is  not  well  founded  in 
legal  principles,  certainly  there  is  nothing  in  its  practical  opera- 
tion that  so  commends  it  to  our  approval  as  to  lead  to  its  adoption. 
It  must,  if  held  as  in  several  cases,  leave  everywhere  a  conflict  of 
right  and  enjoyment,  irreconcilable  in  law  or  in  fact ;  and  however 
held,  it  will,  in  a  variety  of  cases,  lead  to  incalculable  mischiefs. 
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Logically  followed  out,  this  doctrine,  if  confined  to  the  water 
naturally  in  or  upon  the  land,  would  forbid  almost  all  interference 
by  each  landowner  with  his  own  land ;  or  if  applied  to  all  the 
waters  found  in  or  upon  the  land  not  gathered  into  natural  water- 
courses, would  take  away  all  remedy  for  malicious  acts  in  relation 
to  them.  But  the  injustice  of  the  latter  result  has  led  to  an 
exception  in  several  jurisdictions  that  seems  anomalous  under  the 
theory  they  adopt.  As  already  suggested,  we  are  not  aware  that 
any  of  the  cases  have  followed  this  doctrine  of  absolute  ownership 
rigidly  to  its  logical  conclusion,  so  as  to  forbid  all  interference 
with  another's  property  water,  situate  in  his  land ;  but  even  when 
not  pursued  so  far,  it  gives  rise  to  other  inconsistencies.  If  A. 
owns  a  tract  of  land  upon  the  westerly  bank  of  a  river,  he  may 
maintain  an  action  against  B.,  who,  by  obstructing  the  river, 
throws  its  waters  into  his  soil  throughout  its  whole  extent  unrea- 
sonably, and  to  his  injury,  and  recover  for  the  entire  damage, 
else  we  must  hold  that  A.  can  only  recover  for  the  injury  to  the 
film  of  soil  in  immediate  contact  with  the  watercourse,  and  for  the 
raising  of  the  water  in  the  channel  over  his  land ;  and  we  can  see 
no  legal  distinction  in  this  respect  between  throwing  water  into  or 
upon  another's  soil.  But  if  A.  sells  to  0.  the  easterly  half  of  his 
land,  he  loses  all  remedy  for  the  continuance  of  the  same  injury 
to  the  residue  of  his  land ;  or  if  he  sells  to  C.  the  westerly  half, 
C.  can  have  no  remedy  for  the  same  injury,  since  the  water  only 
percolates  through  the  land  of  A.  Or  if  a  distinction  is  asserted 
between  the  water  of  the  river  and  the  water  in  the  soil  in  such 
case,  suppose  B.,  instead  of  throwing  the  water  of  the  river  itself 
into  G.'s  land  by  unreasonably  obstructing  the  stream,  forces  the 
river  water  into  the  land  of  A.,  and  thereby  drives  from  the 
latter's  land  into  the  land  of  C.  an  amount  of  water  precisely 
equal  to  that  first  supposed,  producing  exactly  the  same  injury  to 
it ;  is  C.  to  be  without  remedy  where  the  injury  is  the  same,  pro- 
duced in  the  same  general  way,  and  by  the  same  cause,  because 
of  a  difference,  not  in  the  nature  or  effects  of  the  water,  but 
merely  in  its  immediate  and  not  necessarily  its  ultimate  source  ? 
Such  distinctions  and  such  results  do  not  commend  themselves  to 
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our  judgment.  Upon  this  theory  you  can  have  no  more  right  to 
remove  from  your  neighbor's  land  a  film  of  water  than  a  film  of 
clay,  for  both  are  equally  and  absolutely  his  property.  It  cannot 
be  held  that  you  have  the  right  to  dig  as  you  please  upon  your 
own  land  near  a  neighbor's  well,  provided  '^  the  last  rib  of  earth" 
that  holds  the  water  is  not  removed,  even  though  the  effect  of  the 
operation  may  be  to  drain  the  well  by  percolations,  for  upon  this 
theory  why  the  proviso  ?  Practically  the  same  result  is  reached 
in  either  case ;  and  if  the  proposition  were  correct,  it  would  follow 
that  here  the  law  allows  indirectly  what  it  forbids  directly.  If 
the  prohibition  has  any  reason,  it  is  the  preservation  of  the  neigh- 
bor's well ;  or,  in  other  words,  of  his  water  in  it,  for  that  is  its 
only  valuable  purpose.  And  this  reason  is  equally  applicable  in 
either  case.  We  think  that  no  foundation  for  such  a  distinction 
can  be  found  in  the  law.  If  the  last  rib  of  earth  is  yours,  you 
may,  upon  this  doctrine,  remove  it  because  it  is  yours,  and  because 
of  your  right  to  do  as  you  please  with  your  own ;  and  any  denial 
of  your  right  in  such  case,  because  of  your  neighbor's  well,  strikes 
at  the  foundation  of  the  whole  theory.  If  it  is  your  neighbor's, 
you  have  no  right  to  remove  it,  solely  because  it  is  his,  and  not 
because  it  confines  the  water  in  his  well. 

It  is  to  be  observed,  however,  that  the  allowance  of  the  removal 
of  the  last  rib  of  earth  in  such  case,  when  it  belongs  to  yourself, 
disregards  the  absolute  rights  given  to  the  neighbor  by  the  same 
theory,  quite  as  much  as  the  denial  of  that  right  would  disregard 
your  own. 

It  seems  to  us  inconsistent  to  hold  that  ordinarily  you  may  not 
drain  a  watercourse  by  digging  away  the  bank,  which  is  your  land, 
and  yet  to  sustain  a  doctrine  which  would  allow  you  to  dig  so 
near  it  as  to  draw  off  all  its  water  by  percolation. 

In  either  case  you  deal  directly  with  your  own  merely ;  but  in 
the  former  you  are  forbidden,  only  because  by  so  doing  you  take 
what  is  not  absolutely  your  own,  because  you  drain  a  watercourse. 
This  is  the  sole  and  the  sufficient  reason.  In  the  other  case  ex- 
actly the  same  reason  exists  for  not  doing  a  similar  act,  producing 
precisely  the  same  effects  that  constitute  the  only  objection  in  the 
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former,  and  therefore  the  law  of  the  cases  should  be  the  same ; 
and  it  vrould  seem  to  follow  that  ordinarily  you  may  not  drain  a 
watercourse  dry  by  means  of  percolation  into  your  pits.  Although 
the  law  does  not  generally  allow  one  directly  to  deprive  the  land- 
owners below  of  the  natural  advantages  of  a  common  water- 
course, yet  this  doctrine,  as  held  in  some  of  the  cases,  would 
sometimes  permit  this  mischief  indirectly,  by  allowing  all  the 
sources  of  supply  to  be  cut  off  from  the  stream. 

But  it  is  unnecessary  to  multiply  examples,  or  follow  the  doc- 
trine in  its  varied  applications ;  for  we  think  enough  instances 
have  been  selected  to  show  the  nature  of  the  diflBculties  attendant 
on  it.  The  law  regulating  watercourses  has  its  origin  or  founda- 
tion in  the  benefits  and  injuries  that  may  arise  from  water ;  and 
among  the  former  the  propulsion  of  machinery  is  but  one  of  many. 
These  benefits  and  injuries  may  often  be  quite  similar  in  cases  of 
under-ground  and  surface  drainage,  and  of  drainage  by  water- 
courses. In  such  inquiries  the  ultimate  source  of  the  water  is 
never  regarded ;  and  the  immediate  source  seems  to  us  equally 
immaterial,  since  it  in  no  way  changes  the  nature  or  effect  of  the 
water ;  and  the  regulations  now  settled  by  the  law  of  watercourses 
were  established  not  because  of  any  peculiarity  in  the  origin  of 
water  in  streams,  but  because  of  the  good  or  harm  that  may 
result  from  its  management  or  use.  Therefore,  so  far  as  a  simi- 
larity of  benefits  and  injuries  exists,  there  should  be  a  similarity 
in  the^  rules  of  law  applied.  Whether  the  disposition  or  detention 
of  water  in,  or  its  removal  from,  land  is  caused  by  a  watercourse, 
or  by  other  means,  can  create  ordinarily  no  difference  in  the 
effects  of  such  disposition,  detention,  or  removal. 

We  think  it  does  not  follow,  as  some  of  the  cases  seem  to  as- 
sume, that  because  a  landowner  has  not  the  absolute  and  unre- 
stricted right  of  drainage  to  or  from  his  neighbor's  land,  he  has 
no  rights  of  drainage  whatever,  and  that  each  landowner  has  the 
entire  and  unqualified  ownership  of  all  wa.ter  found  in  his  soil, 
not  gathered  into  natural  watercourses,  in  the  common  acceptation 
of  that  term. 

There  is  another  view  entitled  to  consideration.     If  the  rights 
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are  not  absolute  and  ^mqualified,  they  are  qualified,  or  there  are 
no  rights  at  all.  We  need  not  argue  that  some  rights  exist ;  that 
the  owner  of  the  land  may  make  some  use  of  the  water  in  it ;  that 
he  may  do  some  acts  that  will  affect,  to  some  extent,  the  drainage ; 
that  a  well  may  be  dug,  under  some  circumstances,  although  it 
will  draw  water  by  percolation  from  a  watercourse  from  adjoining 
land,  or  even  from  the  well  of  a  neighbor.  If  the  views  we  have 
expressed  are  correct,  they  have  already  indicated  the  sole  ground 
of  the  qualification  of  the  landowner's  right  in  such  cases,  and 
that  is,  as  in  certain  cases  of  watercourses,  the  similar  rights  of 
others ;  and  this  will,  of  course,  determine  the  extent  of  the  qualifi- 
cation, which,  as  in  the  analogous  cases  suggested,  and  for  the 
same  reasons,  is  the  rule  of  reasonable  use — of  a  reasonable  exer- 
cise of  one's  own  right.  The  rights  of  each  landowner  being 
similar,  and  his  enjoyment  dependent  upon  the  action  of  the  other 
landowners,  these  rights  must  be  valueless  unless  exercised  with 
reference  to  each  other,  and  are  correlative.  The  maxim,  ^^aie 
uterty*  kc.y  therefore  applies,  and,  as  in  many  other  cases,  restricts 
each  to  a  reasonable  exercise  of  his  own  right,  a  reasonable  use  of 
his  own  property,  in  view  of  the  similar  rights  of  others.  Instances 
of  its  similar  application  in  cases  of  watercourses,  where  the  de- 
tention, pollution,  or  unnatural  discharge  of  the  water  is  com- 
plained of,  of  highways,  of  alleged  nuisances  in  regard  to  air,  or 
by  noises,  &;c.,  &c.,  and  of  the  manner  of  the  application,  are  too 
numerous  and  familiar  to  need  more  special  mention.  As  in  these 
cases  of  the  watercourse,  so  in  the  drainage,  a  man  may  exercise 
his  own  right  on  his  own  land  as  he  pleases,  provided  he  does  not 
interfere  with  the  rights  of  others.  The  rights  are  correlative, 
and  from  the  necessity  of  the  case,  the  right  of  each  is  only  to  a 
reasonable  user  or  management ;  and  whatever  exercise  of  one's 
right  or  use  of  one's  privilege  in  such  case  is,  under  all  the  circum- 
stances, and  in  view  of  the  rights  of  others,  such  a  reasonable 
user  or  management,  is  not  an  infringement  of  the  rights  of  others ; 
but  any  interference  by  one  landowner  with  the  natural  drainage, 
injurious  to  the  land  of  another,  and  not  reasonable,  is  unjustifi- 
able.   Every  interference  by  one  landowner  with  the  natural 
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drainage,  actually  iojnrious  to  the  land  of  another,  would  be  un- 
reasonable, if  not  made  by  the  former  in  the  reasonable  use  of 
his  own  property.  Although  the  plaintiffs'  land  was  not  situated 
upon  the  river,  yet,  if  the  defendants,  by  means  of  their  dam, 
obstructed  its  natural  drainage  to  the  actual  injury  of  the  plaintiff, 
they  are  liable,  unless  the  obstruction  was  caused  by  the  reasona* 
ble  use  of  their  own  land  or  privilege ;  and  the  reasonableness  of 
the  use  would  depend  upon  the  circumstances  of  the  case.  What 
in  any  particular  case  is  a  reasonable  use  or  management,  is  ordi- 
narily a  mixed  question  of  law  and  fact,  to  be  submitted  to  the 
jury  under  the  instruction  of  the  court. 

There  is  no  necessary  conflict  between  these  views  and  the  cases 
which  hold  that  a  riparian  proprietor  below  has  in  general  no 
right  to  raise  the  water  of  the  stream  above  its  natural  level  upon 
the  land  of  a  riparian  proprietor  above.  From  a  right  to  the 
reasonable  use  of  one's  own  property  or  privilege,  there  does  not 
usually  result  any  right  to  the  reasonable  use  of  another's  pro- 
perty or  privilege.  It  may  be  that  in  case  of  such  flowage,  the 
law  holds  the  use  unreasonable,  or  that  no  question  of  reasona- 
bleness arises,  because  there  may  exist  no  necessity  in  the  case 
that  one  should  be  allowed  thus  to  flow  back  upon  the  land  of  his 
supra-riparian  neighbor  similar  to  the  necessity  which  requires 
the  application  of  the  doctrine  of  reasonable  use  in  cases  of  the 
unnatural  detention,  discharge,  or  pollution  of  the  waters  of  a 
stream,  and  of  drainage,  in  order  that  each  proprietor  should 
have  any  practicably  valuable  enjoyment  of  his  unquestioned 
right  or  property.  But  these  matters  are  not  necessarily  before 
us  here,  and  we  do  not  intend  to  pass  upon  them  at  the  present 
time. 

In  this  view  we  encounter  none  of  the  objections  that  we  have 
suggested  as  inseparable  from  the  other  doctrines,  and  it  obviates 
some  difficulties  and  anomalies  that  would  otherwise  exist.  The 
law  as  to  malicious  acts  ceases  to  form  an  exception  to  the  gene- 
ral rule ;  and  the  cases  of  difficulty  in  the  previous  determination 
of  the  direction  or  extent  of  drainage  are  disposed  of  by  the  sub- 
mission of  this  difficulty  of  determination  to  the  jury,  as  one  of 
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the  matters  of  fact  bearing  on  the  question  of  reasonableness. 
Again,  it  is  admitted  that  it  is  not  essential  to  a  watercourse 
that  the  banks  should  be  absolutely  unchangeable,  the  flow  con- 
stant, the  size  uniform,  or  the  waters  entirely  unmixed  with  earth, 
or  flowing  with  any  fixed  velocity ;  but  the  land  does  not  and  can- 
not fix  the  limits  of  yariation  in  these  particulars.  Where  a 
watercourse  originates,  and  is  supplied  from  a  natural  lake,  the 
current  in  the  latter  may  be  hardly  perceptible,  yet  it  may  be 
doubted  if  any  one  could  justify  the  entire  withholding  of  its 
waters  from  the  stream  it  should  feed.  Indeed,  it  is  by  no  means 
certain  that  the  entire  absence  of  current  in  a  lake  would  prevent 
the  application  of  the  general  principles  that  protect  the  rights 
of  landowners  on  running  streams ;  for  perhaps  it  will  be  found 
that  owners  of  land  upon  such  lakes  have  similar  qualified  rights 
to  the  enjoyment  of  these  waters  in  their  natural  condition,  and 
to  the  reasonable  use  of  them,  and  may  claim  that  the  water  shall 
not  be  unreasonably  raised,  lowered,  or  polluted,  to  their  injury. 
If  the  general  principles  governing  the  use  of  watercourses  were 
to  be  applied  so  far  as  may  be  to  all  water  naturally  percolating 
or  drainii)g,  then  the  occasion  for  a  definition  in  the  respects  first 
mentioned  would  cease  in  many  cases ;  and  if  they  were  to  be 
extended  to  all  water  that  may  be  put  in  motion  by  operations 
upon  land,  there  then  would  be  no  call  for  any  distinction  in  the 
principles,  but  only  for  an  accurate  discrimination  of  the  facts 
essential  to  their  correct  application,  with  reference  to  the  rights 
of  others,  and  the  legal  necessities  of  the  cases  under  their  vary- 
ing circumstances.  But  these  questions  are  not  now  before  us, 
and  we  do  not  propose  to  examine  them  here. 

The  views  we  have  adopted  seem  to  us  but  an  extension  of  rules 
well  settled  and  long  applied  in  cases  of  similar  water  rights,  to  a 
class  of  cases  but  recently  brought  into  much  discussion  before 
courts  governed  by  the  common  law  ;  and  rules  which,  we  think, 
accord  with  many  analogies  of  the  law,  and  will  in  general  work 
no  injustice  or  particular  hardship  to  those  interested. 

We  are  aware  that  since  the  case  of  Acton  vs.  Blundelly  the 
the  weight  of  authority  elsewhere  is  against  the  view  of  the  law 
which  we  have  adopted. 
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A  number  of  cases  have  been  cited  by  the  defendant's  counsel, 
and  more  may  now  be  found,  in  which  the  reasoning  conflicts  with 
the  conclusion  at  which  we  have  arrived ;  but  with  the  highest 
respect  for  the  tribunals  that  have  pronounced  those  decisions,  we 
are  compelled  to  differ  from  the  views  they  have  expressed.  These 
cases  are  all  of  recent  date,  and  a  considerable  number  of  con- 
flicting decisions,  and  several  dissenting  opinions,  show  that  their 
doctrines  have  not  met  with  uniform  acceptance.  It  is  unneces* 
sary  for  us  to  inquire  into  the  merits  of  the  results  reached  in 
these  cases ;  for  though  we  might  be  satisfied  with  such  results  in 
particular  instances,  we  are  unable  to  assent  to  the  reasoning  by 
which  they  have  been  reached.  We  are  not  aware  that  the  doc- 
trine of  Acton  vs.  Blundelly  and  of  the  cases  which  follow  it/  has 
been  adopted  in  any  decision  in  this  state ;  but  so  far  as  the  sub- 
ject has  been  considered  at  all  here,  we  think  our  decisions  have 
not  tended  in  the  direction  of  that  case.  See  Portsmouth  Aqeduet 
Co.  vs.  Concord  and  Portsmouth  MaUroad  (Rockingham,  June 
Term,  1860) ;  Ba$$eU  vs.  The  Salisbury  Mdnf.  Co.,  28  N.  H.  401 ; 
Home  vs.  Addison,  84  Id.  806 ;  Johnson  vs.  Railroad,  85  Id.  569. 
The  verdict  must  be  set  aside,  and  a  new  trial  granted. 

For  the  foregoing  opinion  we  are  in-  the  DigeBt,  lib.  89,  tit.  8,  s.  12,  we  find  it 

debted  to  the  courtesy  of  Mr.   Justice  laid  down,  "Denique  Marcellus  scribit, 

Bartlktt.     The  English  and  American  cum  eo,  qui  in  suo  fodiens,  vicinl  fontem 

cases  are  here  presented  by  the  counsel  ayertit,  nihil  posse  agi ;   neo  de   dole 

considerably  in  detail,  and  they  have  actionem,  et  sane  non  debet  habere ;  si 

OTidently  been  Tery  carefully  considered  non  animo  Ticini   nocendi,    sed   suum 

by  the  court.     But  the  importance  and  agnim  meliorem  faciendi,  id  fecit."  And 

difficulty  of  the  questions  invoWed  will  this  seems  to  us  to  contain  the  germ  of 

justify  a  brief  reference  to  .the  history  the  present  English  and  American  law 

of  the  law  upon  this  subject.  upon  the  subject,  so  far  as  that  may  be 

I.  The  question  of  subterranean  cur-  regarded  as  settled, 

rents  of  water,  and  of  their  being  inter-  II.  This  subject  does  not  seem  to  haye 

rapted  by  means  of  digging  at  points  attracted  much  attention  in  the  English 

remote  from  the  place  where  they  reach  courts  before  the  case  of  Acton  v».  Blun- 

ihe  surface,  either  naturally  or  by  arti-  dell,  12  M.  &  W.  824,  where  it  was  de- 

ficlal  means ;  and  that  this  interruption  oided,  that  the  owner  of  land  through 

might  occur  upon  the  land  of  others  so  which  water  flows  in  a  subterranean 

as  to  present  conflicting  claims  of  right,  course  has  no  right  or  interest  in  it 

seems  to  have  attracted  the  attention  of  which  will  enable  him  to  maintain  an 

the  writers  of  the  Roman  CiTil  Law.    In  action    against  a   landowner,   who  in 
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cssirying  on  mining  opermtions  on  his  of  a  spring  or  stream  of  water  has  been 

own  land  in  the  usual  manner,  drains  Tsry  extensively  considered  by  the  Eng- 

away  the  water  from  the  land  of  the  first-  lish  and  American  courts  within  the 

mentioned  owner,  and  lays  his  well  dry.  last  few  years,  and  it  is  not  improbable 

And  the  same  principle  is  declared  in  that  fiiture  discussion  may  show  that 

Greenleaf  vt.  Francis,  18  Pick.  R.  117.  the  rules  of  law  are  not  yet  entirely  well 

Bat  both  of  these  cases  go  upon  the  defined  in  regard  to  the  rights  and  duties 

ground  that  the  ezeavation  is  made  in  of  adyoinlng  proprietors  upon  the  sub- 

the  ordinary  course  of  the  use  of  his  ject. 

own  land  by  the  atyoinlng  proprietor,  1.    It  seems  to  be  well  settled  by 

and  without  the  intention  to  damage  his  a  uniform  course  of   decision  in  the 

neighbor,  which  some  of  the  cases,  in  English  and  American  courts,  that  the 

pushing  the  principle  too  far,  have  as-  riparian  proprietors  of  land  over  which 

sumed  to  deny :    Chatfield  vt.  Wilson,  streams  of  water  flow  in  well-defined 

28  ¥t.  R.  49.   The  rule  of  the  Civil  Law,  currents  or  channels,  have  a  clear  right 

and  the  great  majority  of  the  cases,  if  to  have    the  water    of   such    streams 

not  ail,  with  the  exception  of  Chatfield  continue  it«  natural   and    accustomed 

fff.  Wilson,  place  stress  upon  the  point  course,  as  matter  of  legal  right,  resulting 

thai  the  diversion  must  be  made  in  good  from  the  mere  property  of  the  soil,  and 

fisith,  and  not  for  the  leading  purpose  of  not  in  any  sense  dependent  upon  pre- 

doing  an  injury  to  the  adyoining  pro-  scription,  or  long-accustomed  use.  Mason 

prietor :  Boath  v«.  Driscoll,  20  Conn.  R.  v«.  Hill,  5  B.  &  Ad.  1, 17.    And  the  same 

633 ;  Wheatley  vt.  Baugh,  26  Penn.  St.  principle  is  reaffirmed  by  the  House^f 

R.  628,  633;  Pautan  vs.   Holland,  17  Lords,  in  Chasemorevx.  Richards,  «upra; 

Johns.  B.  92,  98.     And  the  same  rule  is  Acton  vt,   Blundell,   tupra;   Smith  v«. 

distinctly  recognised  by  Lord  Wbnslet-  Kenriok,  7  C.  B.  616. 

BAI.B,  in  Chasemore  vt.  Richards,  6  Jur.  2.  There  seems  to  be  no  question  that 

N.  S.  873,  as  being  established  both  in  the  same  principles  will  apply  to  sub- 

the  Civil  Law  and  in  the  law  of  Scotland,  teranean  currents  of  water  which  are 

and  as  being  the  only  sound  view  of  the  well-defined  and  fully  known :  Dickinson 

qaestion:  vis.,  that  the  act  be  not  done,  v$.  Grand  Junction  Canal  Co.,  7  Exch, 

"anuno  vieini  nocendi."  R.  300,  301;  Chasemore  vt.  Richards, 

i2.  The  question  was  again  considered  tupra;  Arnold  vt.  Foot,  12  Wend.  330. 
in  Dickinson  vt.  Grand  Janotion  Canal  3.  But  it  seems  that  these  principles 
Co.,  7  Exeb.  R.  282 ;  Rawstrom  vt.  Tay-  do  not  apply  to  such  subterranean  cur- 
ler, 11  Exch.  R.  869;  Broadbent  vt.  rents  as  are  unknown,  or  to  water  per- 
Ramsbottom,  Id.  602,  s.  o.  34  Eng.  L.  colating  through  the  soil,  but  that  in 
k  Eq.  R.  668 ;  but  the  doctrines  of  the  regard  to  these  every  proprietor  may 
ease  of  Acton  vt.  Blundell  were  not  es-  use  his  own  soil,  as  is  most  convenient 
seatially  modified.  Lord  Wbnslstdali  to  his  own  purposes,  without  thereby 
in  the  House  of  Lords,  in  Chasemore  vt.  becoming  responsible  in  damages  for 
Richards,  6  Jur.  N.  S.  878,  877,  878 ;  diverting  water  of  percolation  or  of 
a  c.  6  H.  &  N.  990,  Am.  Ed.,  and  7  H.  unkuown  subterranean  currents,  from 
Lds.  Cas.  374.  his  neighbor's  well,  or  spring,  or  stream. 

8.  The  question  in  regard  to  the  right  This  point  is  discussed  at  length  in 
to  the  continued  percolation  of  water  the  recent  case  of  Chasemore  vt.  Rich- 
through  the  soil  in  order  to  the  supply  ards,  in  the  Court  of  Exchequer  Cham- 
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ber,  2  Hurl.  &  Nor.  168,  and  in  the  the  pUintiff  wsa  sitaate,  thereby  oon- 
House  of  Lords,  7  Ho.  Lds.  Cas.  874,  taminating  the  same  and  rendering  it 
and  the  authorities  carefully  reviewed,  unfit  for  his  purposes ;  and  it  was  held 
and  all  the  incidental  questions  exam-  that  the  above  cases  did  not  apply,  and 
ined  with  great  learning  and  ability,  that  the  plaintiff  was  entitled  to  reoover. 
The  point  decided,  was  that  the  owner  The  case  is  placed  upon  the  gro^sad  that 
of  a  mill  on  the  bank  of  a  river  cannot  the  water  flowing  under  ground  a  part 
maintain  an  action  against  a  landowner  of  the  way  in  the  swalleta  did  not  make 
who  sinks  a  deep  well  upon  his  own  the  case  essentially  different  from  what 
land,  and  by  pumps  and  steam-engine  it  would  be  if  the  swallets  were  upon 
diverts  the  underground  watery  which  the  surface.  And  a  distinction  is  also 
would  otherwise  have  percolated  the  taken  between  the  pollution  and  the  ab- 
soil,  and  flowed  into  the  river,  by  which  straction  of  water  percolating  through 
for  more  than  sixty  years  the  mill  was  the  soil,  thus  assuming  the  ground 
worked.  Six  of  the  common  law  judges  maintained  by  Ellswobth,  J.,  in  dis- 
sat  with  the  law  lords  in  the  House  of  eenting  from  the  opinion  of  the  Court 
Lords,  in  hearing  the  appeal,  and  were  in  Brown  V9.  Illius,  25  Conn.  R.  6BS. 
unanimous  in  favor  of  the  decision.  We  think  it  may  be  safely  assumed 
There  seems  to  have  been  no  dissent  that  the  proprietor  of  land  through 
from  the  doctrine  declared,  except  that  which  water  passes  in  a  state  of  perco* 
of  CoLEBiDGB,  J.,  in  the  Exchequer  lation  may  use  the  same  in  any  manner 
Chamber,  and  the  hesitation  of  Lprd  eonvenient  and  advantageoua  to  himself, 
W9NSLKYDALE,  in  the  House  of  Lords,  notwithstanding  suoh  use  may  operate 
The  case  of  Ralston  t>9.  Benst«d,  1  Camp,  incidentally  to  the  damage  of  a  neigh- 
468,  and  Dickinson  vs.  Qrand  Junction  boring  proprietor.  Such  result  will  be 
Canal  Co.,  7  Exch.  282,  s.  o.  15  Beavan  what  the  law  denominates  dfamntfin  a6«7iM 
269,  were  here  dissented  from  and  over-  injuria.  But  the  proprietor  of  land 
ruled.  through  which  water  passes  either  in 
A  similar  question  arose  in  the  Court  unknown  subterranean  currents,  or  by 
of  King's  Bench  in  Hodgkinson  vs,  way  of  percolation,  is  not  at  liberty,  even 
Ennor,  9  Jur.  N.  S.  1152,  when  it  was  for  his  own  convenience,  to  poison  the 
decided  in  May  last,  that  where  the  water  so  as  injuriously  to  affect  either 
plaintiff's  mill  was  supplied  in  part  by  vegetable  or  animal  life  upon  his  neigh- 
water-power  from  the  water-shed  of  the  bor*s  land. 

Mendip    Hills,   which  was  drained  by        The  London  Jurist  of  November  28, 

means  of  **  Swallets,"  which  are  natural  18C3,  contains  a  summary  review  of  the 

fissures  in  the  rock,  of  which  the  high-  English  cases  upon  this  question,  and  a 

land  is  composed,  having  each  an  under-  brief  reference  to  the  case  of  Brown  v». 

ground    passage  for  water,   communi-  lllius,  26  Conn.  R.  583,  dissenting  from 

eating  with  an  outlet  at  the  foot  of  the  the  doctrine  of  the  latter  case, 
hills.     The  defendant  discharged  water        The  subject  is  carefully  examined  in 

which  had  been  used  in  a  minery  worked  Washburn  on  Easements,  pp.  363-890, 

by  him  on  the  hills,  in  a  foul  and  pol-  and  most  of  the  cases  reviewed.     We 

luted  state,  which  finding  its  way  into  should  not  feel  justified  in  pursuing  it 

the   swallets    flowed    thence    into    the  further  here.  L  F.  B. 

stream  upon  which  an  ancient  mill  of 
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In  the  District  Court  of  the  City  of  Philadelphia. 

McCREEDY  VS.    CALLAHAN. 

The  cost  of  the  stamp  required  by  the  U.  S.  Internal  Reyenne  Act,  to  be  affixed 
to  ft  deed,  is  properly  a  part  of  the  expense  of  making  the  deed,  and  is  to  be 
paid  by  the  party  paying  for  the  deed. 

It  being  the  custom  in  Philadelphia,  in  the  absence  of  express  contract,  for  the 
purchaser  to  pay  for  the  deed,  he  is  also  chargeable  with  the  cost  of  the  stamp. 

Case  stated.  The  defendant  purchased  at  public  sale  a  certain 
property,  at  the  price  of  $90,000,  plaintiff  having  previously 
contracted  with  him  to  ^'  execute  a  good  and  sufficient  deed  in  fee 
simple."  The  deed  of  conveyance  was  prepared,  and  presented 
to  plaintiff  to  execute,  but  a  question  having  arisen  as  to  which 
party  should  pay  for  the  stamps  required  by  law  to  be  attached  to 
the  deed,  the  cost  in  this  instance  being  9180,  a  case  was  stated 
for  the  opinion  of  the  court. 

The  opinion  of  the  court  was  delivered  by 

Sharswood,  p.  J. — The  question  presented  now  is,  whether  the 
vendor  or  vendee,  under  a  contract  "  to  execute  a  good  and  suffi- 
cient deed  in  fee  simple,"  is  bound  to  pay  for  the  stamps.  The 
case  states  that  ^^  it  has  for  many  years  been  the  custom  in  thia 
city  that  purchasers  of  real  estate  furnish  the  deed."  The  con- 
tract here  is  not  that  the  vendor  shall  prepare,  but  execute  the 
deed.  If  it  had  been  the  former  it  would  have  overridden  the 
custom.  But  as  it  does  not,  we  see  no  reason  to  refuse  full  weight 
to  such  a  usage.  It  is  a  reasonable  custom.  It  saves  all  dispute 
as  to  the  style,  manner,  and  verbiage  of  the  deed,  whether  it  shall 
be  written  or  printed  on  parchment  or  paper,  whether  the  searches 
shall  be  more  or  less  minute.  Eventually  we  know  that  all  taxes 
and  expenses  attending  the  transfer  of  property  fall  on  the  seller. 
The  purchaser,  if  he  calculates  closely,  includes  the  expenses  of 
obtaining  the  title,  in  his  estimate  of  the  price,  which  he  will  give* 
for  the  property. 

Judgment  for  plaintiff,  9180. 

A  recently  published  opinion  of  the  to  the  party  chargeable  with  payment 
Coauaiasioner  of  Internal  Beyenae,  as    for  the  stamps  affixed  to  a  deed,  (Phila. 

Vol.  XII.— 16 


242  MoCREEDT  vs.  CALLAHAN. 

Legal  InteUigeneer,  toI.  20,  p.  858),  has  sole  object  of  the  provision  appears  from 
inyited  attention  not  only  to  the  subject  the  fact  that  the  opinion  of  the  Commis- 
speoially  treated  of  in  the  letter  of  Com-  aioner,  should  he  decide  that  the  instm- 
missioner  Lewis,  but  also  to  the  precise  ment  requires  a  stamp,  is  not  made  con- 
weight  and  authority  to  which  such  elusive  on  the  other  party,  who  may 
opinions  may  be  entitled  in  law.  still  have  his  resort  to  the  proper  judi- 

I.  By  the  Act  of  1  July  1862,  sect.  1,  clal  tribunal, 
the  office  of  Commissioner  of  Internal        The  Commissioner,  therefore,  is   an 
Revenue  was  created  "for  the  purpose  executive  officer  merely,  and  his  deci- 
of  superintending  the  collection  of  in-  sions  are  to  be  received  not  as  authori- 
temal  duties,  stamp  duties,  licenses,  or  tative  expositions  of  the  law,  but  as 
taxes  imposed  by  this  Act,  or  which  may  indicating  the  practice  of  the  depart- 
be  hereafter  imposed,  and  of  assessing  ment  which  will,  if  acquiesced  in,  be- 
the  same ;"  and  by  the  same  section  his  come  authoritative  by  force  of  custom, 
duties  are  defined  to  be  *'  preparing  all        II-  In  regard  to  the  special  subject 
the  instructions,  regulations,  directions,  under  discussion  in  the  case  before  ua, 
forms,  blanks,  stamps,  and  licenses,  and  we  think  the  Commissioner's  letter  open 
distributing  the  same  or  any  part  there-  to  a  good  deal  of  criticism, 
of,  and  all  other  matters  pertaining  to        1.  He  says :  "  The  94th  section  of  the 
the  assessment  and  collection  of  the  du-  Act  of  Congress  of  July  Ist,  1862,  re- 
ties,"  &c.  quires,  that  the  stamp  shall  be  paid  for 

By  these    and    other    provisions,  it  by  the  person  or  party  *  who  shall  make, 

clearly  appears  that  he  is  an  executive  sign,  or  issue'  the  instrument,  '  or  for 

officer,  and  is  charged  only  with  execu-  whose  use  the  same  shall    be   made, 

tive  duties,  except  in  sect.  103,  which  signed,  or  issued.' 
provides  that  if  the  Commissioner  be  of         "  The  96th  section  of  the  same  Act, 

opinion  that  an  instrument  presented  to  provides,  that  if  any  person  shall  make, 

him  is  not  chargeable  with  stamp  duty,  sign,  or  issue,   or  cause  to   be  made, 

he  shall  affix  to  it  a  stamp  denoting  that  signed,  or  issued,  any  instrument,  with- 

faot,  aad  every  such  instrument  shall  out  being  duly  stamped,  such   person 

then  ''  be  deemed  to  be  not  so  charge-  shall  incur  a  penalty  of  fifty  dollars, 

able,  and  shall  be  received  in  evidence  and  the  instrument  shall  be  deemed  in- 

in  all  courts  of  law  or  equity  notwilh-  valid."   From  these  he  proceeds  to  argue 

standing  any  objections  made  to  the  that  it  is  necessary  that  the  grantor  shall 

same,  as  being  chargeable  with  stamp  affix  a  stamp  to  his  deed,  and  that  the 

duty,  and  not  stamped  to  denote  the  grantee  is  not  bound  to  accept  it  unless 

same."    This  section,  however,  though  properly  stamped.    He  further  adds  that 

imposing  a  qualified  judicial  duty  on  the  grantor  is  bound  by  the  law  to  see 

the  oommissioner,  may  be  considered  as  that  his  deed  is  properly  stamped,  and 

designed  merely  to  estop  the  Govern-  is  liable  to  the  penalties  of  the  Act  uh"- 

ment  from  claiming  a  stamp  duty  after  less  it  is  done.    **  He  must  do  it  himself 

the  opinion  of  its  authorized  officer  that  or  cause  it  to  be  done ;  although  the  ex- 

none  is  due,  and  to  declare  that  the  pense,  as  between  the  parties,  may  be 

party  so  protected  against  the  Govern-  shifted  by  contract,  their  private   ar- 

ment  itself  shall  hot  suffer  any  of  the  rangements  cannot  affect  the  obligations 

ooUaieral  puniihraents  provided  by  the  of  either  to  the  Government,  and  where 

Act  for  those  wlio  negleot  the  payment  there  is  no  contract,   the   party  who 

of  proper  stamp  duties.    That  this  is  the  makes  the  deed,  is  bound  to  make  one 
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th&t  vill  be  recognised,  and  admitted  as  ties,  it  is  said  that  conyeyancers  have 

an  instrument  of  eyidence,  which  it  can-  established    a  rule,   that    the  cost  of 

not  be  till  a  stamp  is  purchased  or  pro-  stamps  is  to  be  borne  by  grantees,  and 

cured,  affixed  and  cancelled."  I  am  asked   to  say,  whether  contracts 

Admitting  this  to  be  eorreet,  (though  for  the  purchase  and  sale  of  real  estate 

ire  think  the  statement  of  sect.  94  by  no  in  such  localities,  may  not  be  properly 

means  unobjectionable),  it  would  be  a  considered    as    having    been  made  in 

fair  argument  in  favor  of  the  duty  of  reference  to  such  a  rule,  and  thus  to 

the  vendor  to  pay  the  expenses  of  the  have  incorporated  it.     No  contract  can 

conveyance,  were  that  an  open  question,  be  properly  construed  in  reference  to  a 

but  we  submit  that  it  is  foreign  to  the  rule  of  conveyancers,  until  such  rule 

present  purpose.     The  question  is  not  has  become  a  recognised  custom,  and  it 

irho  shall  affix  and  cancel  the  stamp,  is  impossible  that  a  custom  should  exist 

bat  who  shall  pay  for  it.     There  is  no  in  the  face  of  a  statute  less  than  a  year 

doubt  of  the  duty  of  the  grantor  to  sign  old." 

&  deed,  and  in  Pennsylvania  to  acknow-  'With  deference  to  the  Commissioner, 

ledge  it  before  a  justice  so  that  it  may  we  again  submit  that  this  is  no  answer 

be  recorded,  yet  the  custom  of  this  state  to  the  question  asked,  or  if  the  inquiry 

mikes  the  grantee  pay  the  justice's  fee  was  put  in  this  form  it  was  very  inarti- 

for  the  grantor's  acknowledgment,  as  a  ficially  done. 

part  of  the  general  expenses  of  the  con-  The  question  really  presented  was 
Teyince.  And  the  Commissioner,  when  not  whether  conveyancers  have  made  a 
be  says  **  the  expense  as  between  the  custom  in  regard  to  payment  for  stamps, 
parties  may  be  shifted  by  contract,"  which  are  of  recent  introduction,  but 
eoneedes  the  very  point  he  has  been  whether  the  cost  of  stamps  comes  within 
argoing  against,  for  if  it  may  be  the  the  general  custom  of  conveyancers, 
doty  of  the  rendee  under  a  special  con-  already  established,  that  the  grantee 
tfMt  to  pay  for  the  stamp,  why  may  it  shall  pay  the  expenses  of  the  convey- 
not  also  in  the  absence  of  special  con-  ance. 

tract  under  a  custom  which  constitutes  This  is  the  point  decided  by  the  prin- 

the  general  law  of  such  cases  T  eipal  case,  and  though  we  do  not  think 

It  would    seem,  therefore,  that  the  there  was  much  doubt  upon  it  among 

expense  of  the  stamp  does  not  necessa-  the  profession  previous  to  the  publica- 

rily  fall  always  upon  the  vendor  or  al-  tion  of  the  Commissioner's  letter,  yet 

ways  on  the  vendee,  but  depends  upon  we  are  glad  to  see  it  settled  by  the  opin- 

tbe  contract  of  purchase,  or,  failing  any  ion  of  a  court  of  the  ability  and  author- 

fipedal  provision  in  that,  upon  the  law  ity  of  the  District  Court  of  Philadelphia, 

established  by  custom  as  to  the  payment  Of  course  in  other  states  where  the  cus- 

of  the  expenses  of  the  conveyance.  torn  is  understood  to  be  that  the  vendor 

2.  The  Commissioner  next  proceeds  p^yd  the  expenses  of  the  conveyance, 

to  discuss  the  custom  established  by  the  principle  of  the  decision  would  cast 

conveyancers  for  the  vendee  to  pay  for  upon  him  the  duty  of  paying  for  the 

tbe  stamp,  aa  fbllowe :  « In  some  locali-  stamps.                                 J.  T.  Ml 
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In  the  Supreme  Court  of  Pennsylvania. 

WILLIAM  E.  DODQE  et  al  T8.  JOHN  N.  BACHB. 

An  agent's  liability  to  hia  principal  for  negligence  bj  which  a  third  person  has 

been  injured,  is  only  contingent,  while  it  is  direct  and  certain  to  the  party 

injured. 
An  action  against  the  principal  by  the  party  injured  is  ret  inter  eUiot  acta  as  to 

the  agent,  and  the  record  is  not  admissible  in  eyidence  against  him,  except  as 

to  the  amount  of  damages. 
Therefore  the  rule  that  excludes  an  agent  from  testifying  for  his  principal  in  snch 

an  action,  is  not  founded  in  clear  reason,  and  should  not  be  extended ;  and  his 

testimony  should  not  be  rejected,  except  upon  the  quantum  of  damages,  unless 

his  liability  over  has  been  clearly  proyed. 

Bache,  plaintiff  below,  was  the  owner  of  a  parcel  of  saw-logs 
lying  in  Pine  Creek,  a  navigable  stream  and  public  highway,  about 
four  miles  below  Marsh  Creek  Pond.  This  pond  was  also  on  a 
navigable  stream  and  public  highway,  and  was  kept  up  by  Dodge 
&  Co.,  plaintiffs  in  error,  for  the  purpose  of  running  the  saw-mill 
thereto  attached,  and  also  for  the  purpose  of  a  harbor  for  saw- 
logs.  It  was  so  constructed  that  about  eight  feet  of  head  could 
be  let  off  at  once,  thereby  making  a  flood  in  the  creek  below. 
These  logs  were  put  into  the  creek  for  the  purpose  of  being  floated 
to  a  mill  about  one  mile  below.  McDougall  was  the  agent  of 
Dodge  &  Co.,  and  had  the  general  supervision  of  their  business 
about  this  mill  and  pond,  and  had  notice  that  these  logs  were  in 
the  creek  below,  and  liable  to  be  washed  away  by  a  flood  from  this 
pond.  He  took  no  precautions  to  guard  against  it,  but  let  the 
pond  off  without  any  notice  to  Bache,  and  washed  the  logs  away. 
Thereupon  Bache  brought  his  action  on  the  case  against  Dodge 
k  Co.  for  the  negligence  of  their  agent  McDougall. 

On  the  trial  defendants  offered  the  deposition  of  McDougall, 
the  agent,  showing  that  the  act  complained  of  was  not  done  by 
him.  To  this  offer  plaintiff  objected  on  the  ground  of  interest  in 
the  witness,  and  the  court  sustained  the  objection.  This  is  the 
point  assigned  as  error  in  this  cause. 
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Pierce  and  TFtfeon,  for  plaintiffs  in  error. — The  deposition  of 
McDongall  was  rejected  upon  the  ground  that  he  was  interested 
in  the  event  of  the  cause.  A  recovery  against  the  defendants 
below  would  not  necessarily  have  entitled  them  to  a  recovery 
against  him.  To  exclude  his  testimony  the  plaintiff  must  make 
oat  a  case  for  the  defendants  against  him :  McCredy  vs.  The 
Schuylkill  Navigation  Co.,  3  Whart.  441 ;  Smith  vs.  Seward^  3 
Barr  342. 

Henry  Shertooody  for  defendant  in  error. — The  deposition  of 
McDougall  went  directly  to  throw  the  responsibility  off  the 
shoulders  of  the  witness  and  put  it  on  to  others,  and  thus  relieve 
himself  of  all  responsibility  to  his  principals,  the  defendants 
below.  For  this  purpose  he  is  not  a  competent  witness :  1  Stark. 
Ev.  149 ;  1  Greenl.  Ev.  640,  §  417 ;  McDowell  vs.  Simpson,  3 
Watts  135 ;  Juniata  Bank  vs.  Beale,  1  W.  &  S.  229 ;  Plumer  vs. 
Alexander,  2  Jones  81 ;  Dorance  vs.  Commonwealth,  1  Harris  160, 
165 ;  Schuylkill  Co.  vs.  Harris,  5  W.  &  S.  28  ;  Orphans'  Court  vs. 
Woodburn,  7  Id.  166 ;  Gilpin  vs.  Howell,  5  Barr  51. 

The  witness  was  not  released.  He  was  not  a  competent  witness 
until  he  was.  The  declaration  charges  the  negligence  of  the  wit- 
ness while  acting  as  the  agent  of  the  plaintiffs  in  error.  That 
negligence  was  the  gist  of  the  action ;  the  evidence  sustained  the 
declaration. 

The  opinion  of  the  Court  was  delivered  by 

Strong,  J. — The  rule  which  excludes  an  agent  from  testifying 
for  his  principal,  in  actions  brought  against  the  principal  for 
alleged  negligence  of  the  agent,  though  recognised  in  many  cases, 
is  not  founded  in  clear  reason.  He  is  held  generally  incompetent, 
because,  in  the  event  of  a  recovery  against  his  principal,  he  would 
be  liable  over,  and  the  judgment  recovered  would  be  admissible  in 
evidence  against  him.  His  liability  to  his  principal  is,  however, 
but  contingent,  while  it  is  direct  and  certain  to  the  party  injured 
by  his  negligence.  Satisfaction  recovered  from  his  principal 
exonerates  him  from  this  certain  liability,  and  leaves  his  respon- 
sibilitj  over  still  only  contingent.     But  it  is  said  the  judgment 


246  BODGE  EI  AL.  tb.  BACHE. 

against  the  principal  is  admissible  in  an  action  which  he  may 
bring  against  the  agent.  Why  it  should  be,  it  is  hard  to  see. 
The  agent  is  not  a  party  to  it  nor  a  privy.  He  had  no  right  to 
conduct  the  defence,  to  call  witnesses,  or  to  interfere  in  any 
manner  between  his  principal  and  the  party  injured.  Why  then 
should  he  be  affected  by  a  record  that  is  wholly  ret  inter  alios  f 
Yet  such  a  judgment  is  undoubtedly  held  to  be  evidence  against  him, 
not  evidence  to  establish  his  liability,  but  admissible  to  show  the 
quantum  of  damages.  His  liability  must  be  shown  by  other 
proof.  The  questions  whether  he  was  negligent,  and  whether  the 
injury  for  which  satisfaction  was  recovered  from  the  principal, 
was  a  consequence  of  his  negligence,  remain  open,  and  are  not 
solved  in  any  degree  by  the  record.  Notwithstanding,  then,  a 
recovery  against  the  principal,  it  may  be  that  the  agent  is  not 
responsible  over  to  him,  and  at  most  it  would  seem  his  testimony 
for  the  principal  should  be  rejected  only  when  offered  to  reduce 
the  estimate  of  damages. 

Based  upon  reasons  so  unsatisfactory,  this  rule  of  exclusion 
should  not  be  extended.  The  testimony  of  the  agent  should  not 
be  rejected  unless  his  liability  over  has  been  clearly  proved.  It 
is  not  to  be  assumed  by  the  court.  The  general  presumption  is 
that  every  witness  is  competent,  and  it  is  incumbent  upon  the 
party  who  objects  to  him  to  show  a  clear  disqualification. 

In  such  a  case  as  this,  he  must  show  not  only  that  the  act  com- 
plained of  was  negligence,  but  that  it  was  unmistakeably  done  by 
the  witness  whom  he  seeks  to  exclude.  Until  this  has  been  shown, 
no  interest,  certain  or  contingent,  is  made  out. 

Turning  now  to  the  case  in  hand,  it  appears  to  have  been  an 
action  to  recover  damages  for  an  injury  alleged  to  have  been 
caused  by  the  negligence  of  the  defendants.  The  act  complained 
of  was  opening  their  dam  at  Marsh  Creek  Mill,  thereby  causing  a 
flood  in  the  stream  which  carried  away  the  logs  of  the  plaintiff. 
The  main  questions  were  whether  the  dam  was  opened  at  the  time 
when  the  logs  were  lost,  and,  if  it  was,  by  whom  it  was  opened. 
Two  counts  in  the  plaintiff's  declaration  aver  that  it  was  done  by 
McDougall,  an  agent  of  the  defendants.     On  the  trial,  after  the 
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evidence  of  the  plaintiff  had  heen  suhmitted,  the  defendants  offered 
the  deposition  of  McDougall,  to  show  that  the  water  in  the  dam 
was  not  opened  by  him,  but  the  court  rejected  the  deposition  on 
the  ground  that  the  witness  was  interested.     This  was  assuming 
that  he  was  liable  over  to  the  defendants  in  case  of  a  recovery  by 
the  plaintiff.     But  how  did  that  appear  ?     Clearly  he  was  not,  if 
he  did  not  open  the  dam,  even  though  it  may  have  been  opened 
by  others.     The  fact  that  he  was  an  agent  is  nothing,  if  he  was 
not  an  active  agent  in  the  act  complained  of.     The  averments  in 
the  declaration  amount  to  no  proof  of  his  agency.     If  they  did, 
it  would  often  be  in  the  power  of  a  party,  at  his  own  pleasure,  to 
exclude  the  most  important  witnesses  of  his  adversary  by  simply 
averring  an  agency.     And  in  examining  the  testimony  submitted 
by  the  plaintiff,  we  find  no  evidence  that  the  dam  was  opened  by 
McDougall,  or  in  pursuance  of  his  orders.     There  is  hardly  any 
evidence  that  it  was  opened  at  all,  at  the  time  when  the  plaintiff's 
logs  floated  away.     Certainly  there  is  nothing  to  sustain  an  aver- 
ment that  the  witness  would  be  responsible  to  the  defendants,  if 
the  plaintiff  should   recover.     In  rejecting   the   deposition,   an 
interest  in  the  witness  was  assumed  without  proof,  assuredly  with- 
out such  clear  proof  as  the  law  requires  to  justify  setting  aside  a 
ivitncss  as  incompetent.     There  was  error,  therefore,  in  rejecting 
the  deposition. 

And  the  error  was  the  more  palpable  when  the  deposition  was 
offered  in  connection  with  evidence  that  McDougall  had  been 
directed  by  his  principals  to  open  the  pond  and  let  off  the  water 
whenever  there  should  be  water  enough  to  flo&t  logs  to  a  lower  mill. 
Such  a  direction  tended  to  show  that  he  would  not  be  liable  to  his 
employers  even  if  he  did  open  the  dam,  and  therefore  raised  a 
presumption  against  the  existence  of  any  interest. 

Judgment  reversed,  and  a  ventre  de  novo  awarded. 
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Mortgage  of  Indemnity  — Power  of  Sale  less  extensive  than  the  Oondi' 
tion,'-'A  mortgage  contained  an  ordinary  condition  of  indemnity  against 
the  payment  of  certain  notes.  It  then  provided,  that  if  the  mortgagee 
'^  shall  promptly  pay  and  discharge  all  notes  or  other  papers  of  his,  upon 
which  said  parties  of  the  first  part  shall  or  may  become  indorsers  or  ac- 
ceptors, together  with  all  interest,  costs  and  charges  accruing  thereon,  so 
as  to  save  said  parties  of  the  second  part  harmless  by  reason  of  their  con- 
nection with  such  papers/'  &c.  The  power  of  sale  was  limited  to  the  case 
of  the  mortgagees  being  damnified  by  paying  the  debts  which  the  mort- 
gagee failed  to  pay.  It  was  held,  that  this  was  not  a  mortgage  of  indem- 
nity merely,  and  might  be  foreclosed  in  equity  on  failure  of  the  mortgagor 
to  pay  the  debts  when  due,  notwithstanding  the  mortgagees  had  not  paid 
them :  that  the  power  of  sale  was  not  necessary  to  the  mortgage,  and  if 
less  extensive  than  the  conditions,  it  could  not  do  away  with  any  condition 
actually  expressed  :  Butler  vs.  La  Due. 

Replevin  of  Property  of  which  Defendant  is  not  in  actual  Possession. ^^ 
Defendant  made  a  levy  upon  property  in  plaintiff's  possession,  and  indorsed 
the  levy  upon  his  execution,  but  went  away  without  removing  the  pro- 
perty. Plaintiff  brought  replevin  therefor.  It  was  held  that  plaintiff,  being 
himself  in  the  actual  possession  of  the  property  at  the  time  of  bringing  the 
suit,  could  not  maintain  the  action  :  Uickey  vs.  Hinsdale. 

Assignment  for  the  benefit  of  Creditors — Reservation  of  exempt  F^ro- 
perty — Acts  of  Assignor  after  assignment  as  showing  fraud^  &c, — An  as- 
signment for  the  benefit  of  creditors  is  not  void  because  it  reserves  pro- 
perty exempt  from  execution  without  specifying  it :  Smith  vs.  MitchelL 

Evidence  that  goods  were  at  the  railroad  depot  at  the  time  of  the  a^u 
signment,  directed  to  the  assignor,  and  which  he  took  and  disposed  of  after- 
wards, is  proper,  as  bearing  upon  the  question  of  good  faith  in  making  the 
assignment :  Id. 

Evidence  of  the  assignee's  knowledge  of  such  subsequent  disposal,  is 
admissible  on  the  same  ground  :  Id. 

The  assignment  is  void  if  it  does  not  fairly,  and  in  good  faith,  assign  all 
the  assignor's  property  liable  for  the  payment  of  his  debts  :  Id. 

Where  an  officer  had  levied  upon  the  property  assigned  by  virtue  of  an 
execution,  and  caused  it  to  be  sold  at  public  auction,  and  was  sued  for  its 

1  From  Hon.  T.  M.  Cooley,  Reporter,  to  appear  in  Vol.  XII.,  Michigan  Reports. 
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Talne,  it  was  held,  that  evidence  of  the  price  obtained  at  the  sale  was  ad- 
missible as  haying  some  tendency  to  prove  its  value  :  Id. 

Common  Law  Certiorari  where  another  Remedy  exists, — Where  a  statute 
gives  a  party  a  remedy  by  appeal,  on  which  the  question  of  jurisdiction 
may  be  raised  and  passed  upon,  and  the  party  suffers  the  time  for  appeal 
to  elapse  and  then  sues  out  a  common  law  certiorari,  the  writ  will  be 
quashed  on  motion  :  Farrell  vs.  Taylor. 

The  allowance  of  the  writ  in  such  case  by  an  officer  authorized  to  make 
it,  is  not  binding  upon  the  court,  so  as  to  make  it  compulsory  to  pass  upon 
the  questions  raised  by  it :  Id. 

Bounty  to  Soldiers. — ^Where  the  state  offered  a  bounty  to  three  years' 
volunteers,  and  a  draft  for  nine  months  being  then  made,  the  drafted  men 
were  allowed  to  volunteer,  and  were  mustered  in  for  three  years,  it  was 
held,  they  were  entitled  to  the  bounty  :  People  vs.  Hammond. 

SUPREME  COURT  OF  MASSACHUSETTS.^ 

Bank—'Implied  Contract  for  payment  of  its  President. — There  is  no 
implied  contract  on  the  part  of  a  banking  corporation,  whose  objects  are 
partly  charitable,  to  pay  for  official  services  rendered  to  it  by  its  president; 
nor  is  such  contract  established  by  proof  that  the  president  informally 
mentioned  to  some  of  its  directors  that  he  should  expect  compensation,  and 
that  they  made  no  reply  :  Sawyer  vs.  Pawners'  Bank, 

Contract — Wages  to  continue  after  death  of  Employer — Performance 
of  Services  for  his  Executors. — Under  a  contract  "  to  devote  my  time  and 
best  energies  from  daylight  in  the  morning  until  nine  o'clock  in  the  evening 
to  A.  for  the  term  of  one  year,"  for  a  stipulated  sum  by  the  day,  with  a 
provision  that  the  wages  shall  continue  the  same  until  the  expiration  of 
the  term,  in  case  of  the  previous  death  of  A.,  the  performance  of  reasonable 
services,  afler  the  death  of  A.  within  the  term,  upon  the  request  of  his 
executors,  is  a  condition  precedent  to  the  right  to  recover  wages  after  such 
request :  Burdett  vs.  Yale  et  al. 

Sole. — Return  and  reaccepiance  of  Goods — Continuance  of  terms  of 
Original  Sale — Guarantor. — If  goods  have  been  sold  and  delivered  upon 
a  guaranty  of  the  payment  of  the  purchase-money,  the  guarantor  is  not 
discharged  by  the  return  of  a  portion  of  them  by  the  vendee,  with  com- 
plaint of  dissatisfaction,  and  a  subsequent  acceptance  thereof  by  him  under 

^  From  Charles  Allen,  Esq.,  to  appear  in  Vol.  VI.  of  his  Reports. 
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a  new  agreement  by  which  his  objections  were  waived,  and  a  discount 
from  the  original  price  for  all  the  goods  was  made ;  and  in  such  case  the 
Tendee  is  entitled  only  to  the  time  of  credit  fixed  by  the  original  contract, 
if  no  extension  thereof  has  been  granted,  and  the  vendor,  in  an  action 
against  the  guarantor,  may  properly  declare  upon  the  original  sale  :  Rice 
vs.  Filene, 

Salt  of  Goods  for  Cash — Interest. — A  purchaser  of  goods  for  cash  pay- 
able on  delivery  is  chargeable,  in  case  of  non-payment,  with  interest  from 
the  date  of  the  delivery  of  the  goods  :  Foote  vs.  Blanchard, 

Common  Carrier — LiahiUtt/  as  Forwarding  Agent  oidf/  heyond  terrtii- 
nation  of  his  Route. — A  carrier  who  acts  as  the  forwarding  agent  of  the  owner 
of  goods  in  giving  directions  by  way-bills  or  otherwise  to  the  successive 
lines  of  transportation  over  which  they  are  to  be  carried,  beyond  the  termi- 
nation of  his  own  route,  is  responsible  as  such  forwarding  agent  only  for  the 
want  of  reasonable  diligence  and  care :  Northern  R.  R.  Co.  vs.  Fitchhurg 
R.  R.  Co. 

A  way-bill  of  iron  rails,  to  be  transported  over  several  successive  lines 
of  transportation  by  railroad,  made  out  by  the  agents  of  the  first  line  in  this 
form  :  "  Way-bill  of  merchandise  transported  by  the  F.  R.  R.  from  C.  to  B. 
Nov.  27, 1852.  (Consignees)  Ogdensburg  R.  R.  (Description  of  articles) 
Rails,  part  lot,"  is  sufficient  to  show  to  the  intermediate  carriers  that  the 
rails  are  to  be  carried  and  delivered  to  the  Ogdensburg  Railroad  at  B.,  and 
to  exonerate  the  first  carrier  from  liability,  although  the  rails  are  detained 
and  used  by  one  of  the  intermediate  railroad  companies,  which  at  the  same 
time  is  receiving  other  similar  rails  over  the  same  route  for  its  own  use :  Id, 

Carrier — Forwarding  Agent  heyond  his  Route — Lien  for  Freight — 
Damages  for  sale  of  Goods  to  pay  Freight. — A  carrier  who  receives  goods 
to  be  carried  not  only  over  his  own  line,  but  over  successive  lines  of  trans- 
portation connected  with  it,  and  to  be  delivered  at  some  distant  point,  acts, 
in  the  absence  of  special  instructions  from  the  owner  to  the  succeeding 
carriers,  as  his  forwarding  agent,  in  giving  directions  to  them  as  to  the 
transportation  of  the  goods ;  and  in  case  of  a  mistake  made  by  the  first 
carrier  in  directing  the  goods,  or  in  the  bills,  by  reason  of  which  they  are 
sent  to  the  wrong  place,  the  last  carrier  has  a  lien  upon  them  for  the 
£reight  earned  by  him,  and  also  for  the  sums  paid  by  him  for  the  freight 
from  the  commencement  of  the  transportation  :  Briggs  vs.  Boston  and 
Lowell  R.  R.  Co. 

A  carrier  who  has  a  lien  on  goods  for  the  freight  earned  by  him  in 
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transportiQg  them,  and  ako  for  sums  paid  for  freight  earned  by  preceding 
carriers  thereof,  has  no  right  to  sell  the  goods  to  enforce  the  lien :  Id, 

If  a  carrier  who  has  a  lien  on  goods  for  freight  wrongfully  sells  them,  he 
16  liable  to  an  action  for  the  conTcrsion :  and  the  measure  of  damages  is  the 
market  value  of  the  goods,  deducting  the  amount  of  the  lien  :  Id. 

Negligence — Duh/  of  'party  passing  dangerous  place  with  which  he  is 
familiar, — In  an  action  to  recover  damages  for  a  personal  injury  sustained 
bj  reason  of  a  defective  way,  it  is  no  error  to  refuse  to  instruct  the  jury 
that  if  the  plaintiff  was  familiar  with  the  place  where  the  accident  occurred, 
it  was  his  duty  to  use  more  care  in  passing  there  than  if  he  was  wholly 
ignorant  of  its  condition,  or  to  avoid  the  place  altogether,  if  instructions 
were  given  that  the  burden  of  proof  was  on  him  to  show  that  he  used  rea- 
sonable care,  adapted  to  the  circumstances  of  the  case,  and  that  if  he  was 
familiar  with  the  place  they  should  take  this  fact  into  consideration,  and 
determine  whether  on  account  of  it  he  ought  to  have  used  increased  care 
in  passing  over  it,  or  to  have  avoided  it  altogether  :  Smith  vs.  City  of 
Loweli, 

RaUroad  Company — Injury  to  Property  by  Sparks  from  Locomotive.-^ 
The  St.  of  1840,  c.  85,  §  1,  providing  that  when  any  injury  is  done  to  a 
building  or  other  property  of  any  person  or  corporation,  by  fire  communis 
cated  by  a  locomotive  engine  of  any  railroad  corporation,  the  said  railroad 
corporation  shall  be  held  responsible  in  damages  to  the  person  or  corpo- 
poration  so  injured,  and  that  any  railroad  corporation  shall  have  an  insu- 
rable interest  in  the  property  for  which  it  may  be  so  held  responsible,  along 
its  route,  and  may  procure  insurance  thereon  in  its  own  behalf,  extends  to 
personal  property,  although  such  corporation  had  no  knowledge  or  reason- 
able cause  to  believe  that  such  property  was  situated  where  it  might  be  so 
injured  :  Ross  vs.  Boston  and  Worcester  R.  /?.  Co, 

Evidence-^Parol  to  show  a  paper  not  to  he  genuine, — Parol  evidence  is 
competent  to  show  that  a  paper  produced  upon  notice  in  the  trial,  as  and 
for  tJbe  paper  called  for,  is  not  such  in  reality ;  and  also,  if  there  is  no 
better  evidence,  to  prove  the  contents  of  the  genuine  paper  :  Gilmore  vs. 
Whikker, 

Gas4ight  company — Action  for  injury  to  Health  by  Escape  of  Gas—^ 
Evidence  of  Experts — Plaintiff's  Declarations. — ^In  an  action  against  a  gas- 
light company  to  recover  damages  for  an  injury  to  the  plaintiff's  health 
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caused  by  an  accidental  escape  of  gas  from  a  main  pipe  in  a  public  street, 
from  wbich  it  passed  through  various  sewers  and  drains  into  the  plaintiff's 
cellar  and  house,  no  exception  lies  to  the  refusal  of  the  judge  to  allow 
evidence  of  the  escape  of  gas  into  other  houses  at  the  time  alleged,  and 
that  the  defendants  were  negligent  in  relation  thereto,  before  it  has  been 
shown  that  gas  came  into  the  plaintiff's  house.  Nor  can  a  physician,  who 
has  been  in  practice  for  several  years,  but  who  has  had  no  experience  as 
to  the  effects  upon  the  health  of  breathing  illuminating  gas,  be  allowed  to 
testify  in  relation  thereto  as  an  expert.  And  experience  in  attending  upon 
other  persons  who,  it  is  alleged,  were  made  sick  by  breathing  gas  from  the 
same  leak,  is  insuflScient  for  this  purpose :  Emerson  vs.  Lowell  Gas-light  Co. 

A  plaintiff's  narrative  declarations  of  past  events,  though  made  to  his 
attending  physician,  are  incompetent  evidence  in  his  favor  :  Id. 

An  expert  may  not  only  testify  to  opinions,  but  may  state  general  facts 
which  are  the  result  of  scientific  knowledge  or  general  skill :  Jd. 

SUPREME  COURT  OF   NEW  YORK.' 

Gift — Husband  andWi/e. — The  defendant,  being  indebted  to  H.,  gave 
her  his  promissory  note  for  the  amount,  payable  to  the  plaintiff,  and  the 
same  was,  by  the  direction  of  H.,  given  to  the  plaintiff,  as  a  gift  to  her, 
and  as  her  separate  property ;  she  being  a  married  woman :  Held,  that 
the  plaintiff  could  maintain  an  action  upon  the  note,  in  her  own  name, 
alone ;  and  that  in  such  action  counter-claims  against  her  husband  could 
not  be  allowed  :  Paine  vs.  Hunt. 

Will — Construction  0/  Devise. — A  testator  devised  as  follows :  "  I  give 
and  devise  to  J.  M.,  the  house  and  lot  I  now  occupy,  to  be  used  and  en- 
joyed by  him  during  the  term  of  his  natural  life,  and  from  and  immedi- 
ately after  his  decease,  I  give  and  devise  the  same  to  S.,  the  daughter  of 
said  J.  M.,  her  heirs  and  assigns  for  ever.  It  is  my  wish,  however,  that 
so  long  as  the  house  shall  remain  in  the  actual  occupation  of  J.  M.,  and 
his  sister  E.  H.  shall  remain  a  widow,  &c.,  the  said  E.  H.  shall  have  the 
free  and  full  use  of  the  east  chamber  thereof :  but  nothing  herein  con- 
tained shall  be  construed  to  prevent  J.  M.  from  selling  the  said  house  and 
lot  and  giving  full  possession  thereof,  whenever  his  and  his  daughter's 
interest  may  be  promoted  thereby."  Hcldy  that  the  testator  did  not  intend 
to  give  J.  M.  the  power  to  sell  in  fee,  but  only  to  limit  E.  H.'s  right  to 
the  possession  of  the  east  chamber,  in  the  event  of  J.  M.  selling  or  leasing 
his  life  estate :   Carter  vs.  Hunt. 


^  From  Hon.  0.  L.  Barbour,  to  appear  in  Vol.  XL.  of  his  Reports. 
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And  that  S.  took  a  vested  remainder  in  fee,  which,  upon  her  dying 
intestate,  descended  to  her  only  child  and  heir  at  law,  and  upon  the  death 
of  J.  M.,  the  tenant  for  life,  such  remainder  became  a  fee  simple  absolute: 
Id. 

Lease — Construction  of. — A  lease  of  a  saw-mill  contained  a  stipulation 
tbat  the  lessor,  in  case  of  a  sale  of  the  property,  might  at  any  time  ter- 
minate the  lease  by  notice ;  and  that  the  lessee  should  have  two  months' 
notice  to  '^  saw  out,"  and  then,  if  any  logs  remained  over,  he  should  either 
have  the  privilege  to  continue  in  possession  (at  tlfe  lessor's  option),  at  the 
same  rate  of  rent,  till  the  logs  '^  on  hand"  were  sawed,  or  should  be  allowed 
the  extra  cost  of  teaming  the  logs  to  another  mill,  and  of  getting  them 
sawed  there :  Held^  that  the  lessor  having  subsequently  sold  the  mill,  and 
demanded  possession  thereof,  he  thereby  determined  his  election,  under 
the  agreement,  to  pay  for  removing  the  logs  left  over,  and  getting  them 
sawed  at  another  mill :   Crouch  vs.  Parker, 

Heldy  aha,  that  the  stipulation  must  be  held  to  include  all  logs  which 
the  lessee  had  procured  for  the  purpose  of  manufacturing  at  that  mill, 
whether  they  were  lying  in  the  mill-yard,  or  in  the  basin  where  logs  for 
that  purpose  were  usually  kept,  or  were  on  their  way  to  the  yard  or  basin ; 
provided  they  had  been  procured  before  the  giving  of  the  notice,  in  the 
usual  course  of  business  of  the  lessee,  and  belonged  to  him,  and  were  in 
the  mill-yard  or  in  the  basin  at  the  expiration  of  the  two  months  :  Id, 

And  that  the  lessee  was  entitled  to  recover  of  the  lessor  the  expense  of 
removing  the  logs  so  lefl  over,  and  of  sawing  them  elsewhere,  without 
waiting  until  such  expense  had  been  actually  incurred  by  him :  Id. 

Agreement  xcithin  Statute  of  Frauds — Payment  of  a  part  of  the  Price — 
Delivery  of  the  Goods. — A  contract  for  the  sale  of  goods  for  the  price  of 
$50  or  more,  is  not  taken  out  of  the  Statute  of  Frauds  by  the  payment 
of  a  part  of  the  purchase-money  by  the  buyer,  unless  the  payment  is  made 
at  the  time  of  making  the  contract.  A  payment  afterwards  will  not  avoid 
the  statute :  Bissell  vs.  Balcom. 

The  plaintiff  and  defendant,  in  August  1861,  made  a  parol  agreement 
for  the  sale  by  the  former  to  the  latter  of  fifleen  head  of  cattle  then  on 
the  plaintiff's  farm,  but  not  present,  or  in  sight;  the  parties  agreeing  upon 
the  price,  which  was  over  $50,  and  was  to  be  paid  on  the  1st  of  December 
thereafter,  unless  the  defendant  should  sooner  take  the  cattle  away.  The 
plaintiff  agreed  to  keep  the  cattle  until  that  time,  unless  the  defendant 
should  ohooee  to  take  them  away  before.    The  defendant  never  took  any 
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of  the  cattle  away :  JBeld,  in  an  action  to  recover  the  price,  tbat  there  was 
no  deliveiy  and  acceptance  of  the  cattle,  within  the  meaning  of  the  Statute 
of  Fraads ;  and  that  the  sale  was  therefore  void  :  Id. 

Promissory  Note;  tcJien  Action  on^  may  he  commenced. — The  maker 
of  a  promissory  note  has  the  whole  of  the  last  day  of  grace,  in  which  to 
pay  it.  And  if  it  be  payable  at  a  bank,  an  action  commenced  against  the 
maker  on  the  last  day  of  grace,  though  it  be  after  banking  hours  at  such 
bank,  will  be  prematurely  brought,  and  the  plaintiff  will  be  nonsuited : 
Smith  vs.  Aylesworih.     % 

Deed — Recording  Ad^-^  Cloud  upon  the  Title* — Where  a  grantee  takes 
his  deed  in  good  faith,  and  without  notice  of  a  prior  unrecorded  deed  of 
the  same  premises,  and  is  in  possession  under  a  clear  record  title,  he  will 
be  protected  against  the  prior  deed  by  the  recording  acts :  Johtison  vs. 
Crane  and  Wife, 

In  such  a  case  the  prior  unrecorded  deed  is  void  as  to  the  subsequent 
grantee,  and  does  not  operate  as  even  a  color  or  shadow  of  title  in  any  one 
as  against  him^  or  afford  any  ground  for  the  interference  of  a  court  of 
equity:  Id. 

Vendor  and  Purchaier-^Purchate  of  Goods  by  an  Agent^-The  de- 
fendants sent  their  agent,  B.,  to  the  plaintiff,  with  a  written  order  for  a 
load  of  rye,  nothing  being  said,  in  the  order,  as  to  the  price,  and  B.  having 
no  authority  to  make  a  contract.  The  plaintiff  informed  B.  that  his  price 
for  the  rye,  was  seventy-five  cents  per  bushel,  and  that  he  would  let  the 
defendants  have  it  at  that  price ;  and  he  directed  B.  to  inform  the  defend- 
ants what  the  price  was.  This  B.  omitted  to  do,  but  took  away  a  load  of 
rye,  and  on  returning  for  another  load  falsely  stated  to  the  plaintiff  that 
he  had  told  the  defendants  the  price,  and  that  they  did  not  object  to  it; 
whereupon  he  obtained  another  load.  The  market  price  for  rye,  at  that 
time,  was  only  fifty  cents  per  bushel :  Held,  that  the  plaintiff  was  entitled 
to  recover  the  sum  named  by  him  to  B.  as  his  price  for  the  grain  :  Booth 
vs.  Bierce. 

Held  alsOf  that  there  being  an  apparent  bargain  and  sale  at  the  vendor's 
price,  which  was  entered  into,  on  his  part,  in  good  faith,  and  which  he 
had  a  right  to  rely  upon  as  a  valid  agreement  on  the  part  of  the  pur- 
chasers, if  either  party  must  suffer  from  the  misunderstanding,  it  should 
be  the  one  who  employed  the  agent  by  whom  the  fraud,  which  occasioned 
the  injury,  was  practised  :  Id. 

Agreement — Parol  Evidence  to  explain. — An  agreement  by  one  person 
to  *^  cancel''  the  indebtedness  of  another,  to  a  third  person;  is  an  agree- 
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ment  to  pay  it.  The  agreement  to  cancel  must  be  held  to  include  a 
promise  to  do  whatever  shall  be  necessary  to  effect  the  cancellation :  Hie 
Avtum  City  Bank  vs.  Leonard. 

There  is  a  class  of  cases  in  which  it  has  been  held  that  an  instrument 
which  is  apparently  the  personal  obligation  of  the  one  by  whom  it  is 
signed,  may  by  parol  be  shown  to  be  the  obligation  of  another,  for  whom 
the  person  signing  was  acting  as  agent.  But  the  rule  applies,  it  seems, 
exdnsively  to  cases  in  which  it  appears  in  the  body  of  the  instrument,  or 
from  the  signature  of  the  person  by  whom  it  is  .executed,  that  he  was 
acting  for  another,  and  intended  to  bind  such  other,  and  not  himself, 
personally :  Id, 

In  such  cases,  where  the  party  to  whom  the  obligation  is  given,  under- 
stands the  character  in  which  the  party  giving  it  is  acting,  parol  evidence 
may,  it  seems,  be  given  to  show  that  the  maker,  or  obligor,  was  acting  in 
the  matter  as  agent,  merely  :  Id» 

But  where  there  is  nothing  of  that  kind  either  in  the  body  of  the  in- 
strument, or  attached  to  the  signature,  to  indicate  that  it  was  intended  to 
be  anything  other  than  a  personal  obligation,  such  evidence  is  inadmis- 
sible: Id, 

Where  a  promise  made  to  A.  to  pay  to  B.  a  debt  due  the  latter,  has 
been  adopted  by  B.,  it  is  regarded  in  law  as  a  promise  made  to  him  :  Id. 

The  proper  office  of  construction  is  to  ascertain  and  determine  the  in- 
tention of  the  parties.  And,  this  is  arrived  at  by  considering  the  character 
in  which  the  party  undertakes;  the  nature  and  subject  of  the  under- 
taking ;  and  the  terms  employed  in  the  instrument :  Id. 


NOTICES   OF  NEW    BOOKS. 
RtroBTS  OP  Casbs  hkard  and  dbcidid  in  the  Supreme  Court  of  Michioak.    By 
Tromab  M.  Coolbt.    Vol.  VII.,  being  Volume  11.  of  the  series.    Ann  Arbor: 
published  by  the  Reporter. 

We  notice  with  great  pleasure  the  very  handsome  appearance  of  the 
Michigan  Reports.  The  present  volume  will  add  to  Mr.  Cooley's  already 
well-eanied  reputation  as  a  good  reporter.  The  syllabus  to  each  case  is 
full  and  clear,  the  statement  of  facts  ample,  but  not  prolix,  and  the  argu- 
ments of  counsel  receiye  a  measure  of  justice  as  unusual  as  it  is  commend- 
able. The  latter  fact  eapeeially,  in  addition  to  the  publication  of  dissenting 
and  even  of  concurring  opinions,  when  the  court  was  not  unanimous, 
renders  the  complete  understanding  of  each  case  attainable,  and  adds 
Teiy  greatly  to  the  value  of  the  reports  in  other  states.  J.  T.  M. 
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Reports  of  Casks  AiiansD  and  ditbrminbd  in  ths  Sdprbmi  Judicial  Court  or 
MASSAcnusBTTS.     By  Charles  Allbn.     Vol.  Y.     Boston :  Little,  Brown  &  Co. 

We  have  here  the  fifth  yolame  of  Mr.  Allen's  Reports,  containing  cases 
from  October  1862,  to  January  1863,  inclosiye.  The  cases  are  many  of 
them  important,  and  are  examined  with  a  degree  of  care  and  study,  both 
by  court  and  counsel,  which  will  render  the  volume  valuable  in  other  states, 
where  similar  questions  arise. 

The  reporter  S3ems  to  have  performed  his  part  of  the  work  with  credita- 
ble thoroughness  and  ability.  We  are  glad  to  feel  that  the  credit  of  the 
long  line  of  Massachusetts  Reports  is  here  so  successfully  maintained  both 
by  the  decisions  and  the  mode  in  which  they  are  presented  to  the  profession. 

We  trust  Mr.  Allen  will  not  long  omit  to  present  the  point  of  his  notes, 
at  the  beginning,  in  a  single  word  or  two.  This  involves  some  labor  for 
the  reporter,  but  it  saves  an  immense  amount,  both  of  labor  and  perplex- 
ity, to  the  profession.  I.  F.  R. 

An  Analytical  Diobst  or  thb  Laws  or  thb  United  States.  1857 — 1863. 
Completing  Brightly's  United  States  Digest  to  the  present  time.  By  F.  C. 
Briqhtlt,  Esq.     Pliiladelphia :  Kay  &  Bro.  1863.     Price  $3.50. 

The  carc^l  analysis  of  statutes  and  arrangement  of  their  parts 
under  the  various  titles  of  the  law  to  which  they  refer,  has  long 
been  known  to  the  profession  as  not  only  the  most  scientific,  but 
very  much  the  most  accessible  and  convenient  for  the  working  law- 
yer. This  plan  was  a  few  years  since  applied  by  Mr.  Brightly  with  great 
industry,  accuracy,  and  skill,  to  the  Statutes  of  the  United  States,  and 
we  have  now  a  Supplement,  bringing  the  digest  down  to  the  end  of  the 
session  of  1863.  The  work  is  too  well  known  to  need  extended  notice,  but 
we  may  add,  that  the  present  Supplement,  comprising  the  laws  passed  from 
the  commencement  of  the  35th,  to  the  end  of  the  37th  Congress,  contains 
all  the  important  legislation  of  the  last  three  years  upon  the  subject  of  the 
Rebellion.  In  addition  to  this,  we  have  a  reference,  under  each  section, 
to  all  the  cases  and  points  decided  under  it,  which,  embracing  as  it  does 
all  the  most  recent  published  decisions,  brings  together  an  amount  of  in- 
formation upon  the  present  state  of  the  law  not  obtainable  in  any  other 
place  without  very  great  labor  and  much  increased  expense. 

These,  with  a  table  of  cases  cited,  and  an  unusually  full  and  accurate 
index,  covering  seventy  large  pages,  make  this  work  indispensable  to  every 
practising  lawyer,  especially,  since  the  recent  legislation  in  the  Internal 
Revenue  and  other  acts,  has  brought  the  law  of  the  National  Government 
80  much  more  directly  in  contact  with  its  citizens.  J.  T.  M. 
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DOMICIL. 

On  the  determination  of  one's  domicil  depend  several  important 
questions,  as 

1.  The  jurisdiction  of  the  Surrogate  and  Probate  Courts. 

2.  The  right  of  exercising  the  elective  franchise. 
8.  The  liability  to  taxation  and  to  military  duty. 

4.  The  jurisdiction  of  the  Federal  Courts  as  between  citizens 
of  different  states. 

5.  National  character,  for  purposes  of  trade,  and  in  case  of  war. 

6.  The  disposition  of  the  personal  property  of  the  deceased. 
Says  Chief  Justice  Shaw,  in  Ahington  vs.  North  Bridgwater ^ 

23  Pick.  170 :  "  The  fact  of  domicil  is  often  one  of  the  highest 

importance  to  a  person ;  it  determines  his  civil  and  political  rights 

and  privileges ;  it  fixes  his  allegiance  ;  it  determines  his  belligerent 

and  neutral  character  in  time  of  war ;  it  regulates  his  personal 

and  social  relations  whilst  he  lives,  and  furnishes  the  rule  for  the 

disposition  of  his  property  when  he  dies." 

There  is  the  national  and  the  domestic  domicil.    Upon  the  former 

depends  the  law  applicable  to  the  person  and  personal  rights,  that 

invests  him  with  a  national  character,  and  brings  him  under  the 

dominion  of  the  law  of  nations.    The  latter  fixes  his  location  within 
Vol.  XII.— 17  (267) 
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the  state  or  nation,  and  upon  it  depend  certain  mnnicipal  priyileges 
and  obligations,  such  as  taxation,  settlement,  and  voting ;  the  juris- 
diction of  Surrogate  and  Probate  Courts,  and  the  ultimate  disposi- 
tion of  one's  personal  property,  when  left  undisposed  of  by  will. 
The  two  should,  as  far  as  possible,  be  assimilated  to  each  other. 

Much  difficulty  has  been  experienced  in  so  defining  the  term 
domicil  as  to  meet  with  general  acceptance.  Bynkershoek  declined 
hazarding  a  definition.  Yattel  defined  it  to  be  « the  habitation 
fixed  in  any  place,  with  an  intention  of  always  staying  there ;" 
but  this  has  been  complained  of  as  too  strict,  if  taken  literally  to 
govern  in  a  question  relating  to  voting.  Another  considers  it 
synonymous  with  the  word  "home."  Another  able  jurist,  Rush, 
in  Guier  vs.  0' Daniel^  1  Binney  349,  defines  it  to  be — «  A  resi- 
dence at  a  particular  place^  accompanied  with  positive  or  pre- 
sumptive proof  of  continuing  it  an  unlimited  time.*'  All  jurists 
agree  that  where  the  domicil  is  not  a  necessary  one,  there  must  be 
both  intention  and  fact  to  constitute  it — the  fact  of  actual  residence, 
and  the  intention  of  continuing  it  for  an  indefinite  period  of  time. 

The  first  inquiry  that  properly  arises  is  whether  certain  terms, 
such  as  dwelling f  home,  inhabitant,  resident,  are  to  be  regarded  as 
synonymous  with  domicil,  or  in  what  respects  they  differ.  The 
words  residence,  habitation,  and  home  have,  in  different  cases,  re- 
ceived  a  different  construction  from  that  of  domicil,  as  In  the 
matter  of  Thompson,  1  Wend.  43 ;  In  the  matter  of  Wrigley,  4 
Wend.  602,  and  8  Id.  134 ;  Exeter  vs.  Brighton,  15  Maine  58. 
But  all  the  distinctions  thus  taken  depend  less  upon  the  words  of 
the  statutes  than  the  purposes  contemplated  ;  and  the  term  domicil 
in  reference  to  the  same  subjects  would  have  received  the  same 
construction.  In  some  late  cases,  both  in  Massachusetts  and  New 
Hampshire,  the  terms  "resident,"  "  inhabitant,"  "  having  a  dwell- 
ing or  home,"  used  in  regard  to  voting,  the  settlement  of  paupers, 
and  taxation,  are  declared  to  be  synonymous  with  domicil,  as  un- 
derstood at  common  law :  Abington  ve.  North  Bridgwater^  23  Pick. 
170 ;  Moore  vs.  Wilkins,  10  N.  H.  452.  The  same  doctrine  has 
been  substantially  held  in  New  Jersey  and  New  York  :  The  Stat^ 
vs.  Ross,  3  Zabriskie  627  ;  Crawford  vs.  Wilson^  4  Barb.  Sup.  Ct. 
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Rep.  505 ;  and  in  Isham  ye.  CHbbans^  1  Bradford  70,  it  is  said  that 
"these  ezpressicms  should  be  constraed  in  connection  with  the 
matter  to  which  they  are  applied/' 

The  next  inquiry  that  presents  itself  relates  to  what  may  be 
termed  a  necessary  domieUj  what  it  is,  what  its  limitations,  and  its 
effect.  It  is  a  domicil  without  the  possibility  of  change.  Its 
limitations  are  the  period  of  time  during  which  the  conditions 
continue.  Its  effect  is  to  require  proof  of  change  after  the  condi- 
tions cease,  or  its  further  continuance  is  presumed.  One  instance 
of  a  necessary  domicil  is  found  in  the  fact  of  minority.  The  domicil 
of  a  legitimate  unemancipated  minor  is  that  of  his  parents,  or  the 
sarrivor  of  them,  and  changes  with  it.  In  The  School  Directors  ys. 
JameSf  2  Watts  &  Sergeant  571,  it  is  held  that  no  infant  who  has 
a  parent,  sui  juriSy  can,  in  the  nature  of  things,  have  a  separate 
domicil.  His  domicil  must  necessarily  be  that  of  his  parent  in 
order  to  enable  the  latter  to  perform  the  duties  which  the  law  de- 
ToWes  upon  him  relating  to  the  support,  nurture,  and  education  of 
Ids  children.  The  minor  presumptively  has  no  will,  and  can  there- 
fore have  no  intention  while  the  condition  of  minority  continues. 
The  parents*  domicil  is  therefore  necessarily  and  unavoidably  that 
of  the  child.    The  exceptions  to  this  are, 

1.  Where  the  parents  remove  their  domicil  to  a  different  place, 
learing  the  child  permanently  in  the  charge  of  another  in  the  old 
domicil.  That  other  then  stands  in  loco  parentis^  with  the  assent 
of  the  parent. 

2.  Where  the  father  has  died,  and  the  mother  having  remained 
and  gone  away  with  her  husband,  has  left  the  child  behind  in  the 
place  of  its  birth.  The  reason  of  this  is  that  the  mother,  by  mar- 
rjiDg  again,  has  lost  her  old  domicil  and  assumes  that  of  her  hus- 
band, while  that  of  the  children  of  the  first  marriage  remains 
onaltered.  A  child  does  not  take  the  domicil  of  his  step-father, 
or  follow  his  mother's  into  it  when  she  surrenders  her  own: 
Brown  vs.  Lynch^  2  Bradford  218. 

Whether  in  case  of  the  death  of  the  parents  the  regularly  ap- 
pomted  guardian  has  the  power  of  changing  the  minor's  domicil, 
does  not  seem  to  be  so  clearly  settled.    The  balance  of  authority, 
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however,  is  in  its  favor :  Molyohe  vs.  HarkinSy  5  Pick.  20 ;  Leedi 
vs.  Freeport,  1  Fairfield  356,  2  Kent's  Com.  227,  note. 

Another  instance  of  necessary  domicil  is  that  of  a  feme  covert^ 
which  follows  that  of  her  husband:  Oreene  vs.  Greeney  11  Pick. 
4,  11,  14,  15.  This  condition,  however,  terminates  with  the  reason 
upon  which  it  rests.  When  the  union  between  the  two  ceases,  and 
the  one  assumes  an  attitude  of  hostility  against  the  other,  a  bill 
bein^  filed  for  a  divorce,  the  domicils  of  each  may  be  different : 
Harteau  vs.  JBarteaUy  14  Pick.  181. 

A  student  attending  an  institution  of  learning  is  not  understood 
to  have  thereby  changed  his  domicil :  7  Mass.  1.  So  a  lunatic  or 
person  non  compos  mentisy  being  deprived  of  the  power  of  forming 
a  rational  intent,  cannot  change  his  domicil  while  that  condition 
continues,  and  the  power  of  the  committee,  or  guardian  of  a  minor, 
appears  to  be  the  same  in  imposing  a  domicil,  as  that  of  a  parent. 
It  has  been  doubted  whether  under  the  civil  law,  the  mother  or 
guardian  could  change  the  domicil  of  a  minor  whose  father  was 
deceased,  but  as  the  former  is,  and  the  latter  stands  in  loco  parentis^ 
there  seems  at  common  law  to  be  little  doubt  in  relation  to  it. 
A  slave  will  necessarily  follow  the  domicil  of  his  master,  but  a 
servant  who  follows  his  master  for  a  particular  service  is  not  thereby 
understood  to  have  lost  his  domicil^of  origin :  Dalhousie  vs. 
MacDowall,  7  Clark  &  Finnelly  881. 

Another  instance  of  a  necessary  domicil  is  that  of  a  public 
officer,  and  if  the  office  be  conferred  for  the  life  of  the  holder, 
and  be  irrevocable,  the  law  fixes  his  domicil  in  the  places  where  its 
functions  are  to  be  discharged,  and  admits  of  no  proof  to  the  con- 
trary. But  if  the  office  be  of  a  temporary  and  revocable  nature, 
the  original  domicil  is  not  presumed  to  be  changed.  In  reference 
to  the  former  we  have  the  important  case  of  Bruce  vs.  Bruce^ 
decided  in  the  House  of  Lords,  and  re*ported  in  a  note  to  Marsh 
vs.  Butchinsofif  in  2  Bosanquet  &  Puller  219.  It  was  here  held  that 
as  Mr.  Bruce  had  entered  into  the  India  service,  and  not  in  the 
king's  service,  he  was  bound  to  reside  in  India,  and  could  not 
reside  elsewhere  except  by  the  leave  of  the  Company,  and,  conse- 
quently, for  a  temporary  purpose.     Similar  points  are  also  exten- 
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sirelj  discussed  in  Munroe  vs.  Douglass^  5  Madd.  879,  and  in 
Oraigie  vs.  Lewin,  3  Curteis'  Ecclesiastical  Rep.  435.  In  the  case 
first  mentioned,  it  was  held  that  persons  who  enter  into  the  military 
service  of  a  foreign  state,  acquire  the  domicil  of  that  state. 
Neither  public  officers,  as  ambassadors,  nor  prisoners,  lose  their 
original  domicil  by  being  resident  or  confined  in  foreign  countries, 
but  an  exile  for  life  loses  his  original  domicil.  The  emigrant  who 
leaves  his  country  with  the  view  of  finding  for  himself  a  new  home, 
loses  his  original  domicil  as  soon  as  he  locates  in  a  new  settlement, 
but  the  fugitive  from  his  country  on  account  of  civil  war,  is  held 
not  to  have  lost  his  intention  of  returning  to  it,  and  therefore  still 
retains  his  domicil  in  his  native  land.  But  the  prisoner,  exile,  or 
fugitive,  may,  by  continuing  to  reside  in  a  country  after  the  coer- 
cion has  been  withdrawn,  and  his  power  of  choice  being  restored 
to  him,  acquire  a  domicil  therein.  These  points  were  much  dis- 
cussed in  De  Bonneval  vs.  De  Bonnevalj  1  Gurteis'  Ecclesiastical 
Rep.  856. 

There  are  two  kinds  of  domicil :  1st.  Of  origin.  2d.  Of  choice. 
The  great  difficulty  has  generally  arisen  in  determining  between 
these  two ;  or  in  other  words,  in  determining  whether  in  the  given 
case  there  has  been  a  change  of  domicil.  The  domicil  of  origin  is 
usually  the  first  established.  In  determining  it,  the  fact  of  birth 
is  an  item  of  evidence,  but  when  standing  alone  is  entitled  to  but 
little  weight.  In  conjunction  with  the  place  of  education  and 
bringing  up  it  is  important,  and  may  turn  the  scale  where  the  case 
is  in  equilibrioy  if  it  stands  alone.  The  domicil  of  the  parent 
attaches  to  the  child,  and  the  necessary  domicil  becomes  one  of 
origin.  This  presumptively  continues  until  one  of  choice  is  estab- 
lished.    Among  the  criteria  of  domicil,  therefore,  properly  ranks, 

1.  The  place  of  residence.  This  is  one  of  the  first  ingredients 
in  the  constitution  of  domicil.  In  order,  however,  to  entitle  it  to 
much  weight,  it  should  be  accompanied  with  some  evidence  of  an 
intention  to  continue  it  for  an  unlimited  time.  Intention  may  be 
evidenced  by  declarations  or  by  acts,  and  when  once  the  design  of 
permanent  settlement  is  established,  a  domicil  may  be  acquired  by 
the  shortest  residence.     On  the  other  hand,  great  length  of  time 
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will  not  of  itself  establish  domicil,  where  the  purpose  was,  and 
continues  to  be,  temporary.  But  this  does  not  preclude  the  transfer 
of  a  residence  originally  temporary  into  one  that  is  permanent, 
growing  out  of  the  supervention  of  new  views  and  purposes :  The 
Ship  Ann  Greeny  1  Gallison  275. 

Time  of  residence  and  intention  are  the  two  factors  that  mutually 
contribute  to  constitute  domicil.  Neither  of  them  will  do  it  sepa- 
rately, so  that  length  of  time  alone  will  not  make  the  change  from 
the  old  to  the  new  residence.  It  is  the  union  or  concurrence  both 
of  the  intention  and  the  fact  of  residence  that  will  make  out  a 
change  of  domicil :  Collier  vs.  Mevar^  2  Ourteis  859.  From  a 
very  long  residencOj^  however,  the  fact  of  intention  to  abandon  his 
former  residence  may  be  inferred,  and  this  may  become  so  strong 
that  the  law  will  hardly  receive  declarations  to  the  contrary  to 
countervail  it :  ffoskins  vs.  Mathews j  85  English  Law  and  Equity 
540.  In  Ennes  vs.  Smithy  14  How.  U.  S.  Rep.  423,  the  court 
lay  down  the  doctrine  that  where  a  person  lives  is  taken  primd 
facie  to  be  his  domicil,  until  other  facts  establish  the  contrary,  and 
unless  there  be  some  motive  for  that  residence  not  inconsistent 
with  a  clearly  established  intention  to  retain  a  permanent  residence 
in  another  place.  And  in  The  Harmony.  2  Robinson's  Admiralty 
Bep.  266,  Lord  Stowell  held  that  time  is  the  grand  ingredient  in 
constituting  domicil.  That  it  is  to  be  taken  in  a  compound  ratio 
of  the  time  and  the  occupation,  with  a  great  preponderance  of  the 
article  of  time.  In  regard  to  intention,  it  must  be  carried  into 
effect ;  thus  in  Bruce  vs.  Brucej  2  Bosanquet  &  Puller  229,  n., 
Bruce  the  decedent,  originally  a  Scotchman,  left  Scotland  in  his 
early  years,  went  to  India,  returned  to  England  for  two  years ; 
went  again  to  India,  lived  there  sixteen  years,  and  died.  Much 
stress  was  laid  on  the  fact  that  he  meant  to  return  to  his  native 
country.  The  court  sJlowed  that  to  be  granted ;  saying  that  he 
meant  then  to  change  his  domicil,  but  died  before  actually 
changing  it. 

The  question  arises  under  flaee  of  residence  whether  it  is  a 
man's  dwelling-house  or  place  of  business,  trade  or  occupation, 
which  is  to  be  regarded  as  his  domicil ;  and  as  between  the  two  it 
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is  his  dwelling-house :  Ahingtan  vs.  North  BridguxxteTy  23  Pick. 
170.  And  if  he  has  more  than  one  dwelling-house,  that  in  which 
he  sleeps,  or  passes  his  nights,  will  govern.  And  if  the  dwelling 
is  partly  in  one  place,  and  partly  in  another,  and  it  can  be  ascer- 
tained where  he  habitually  sleeps,  that  will  determine  the  place  of 
his  domicil. 

2.  Another  criterion  is  the  place  of  taxation  or  exercise  of  civil 
rights.  This,  however,  is  not  regarded  as  of  much  importance, 
when  standing  alone.  The  attempted  exercise  of  the  latter  in  a 
single  instance,  in  the  case  of  a  sailor,  had  little  influence  in  the 
ease  of  Chtier  vs.  O'Daniel^  1  Binney>349.  But  under  other  cir- 
cumstances it  was  said  in  Stretton  vs.  Tiffin^  6  Howard  164,  that 
an  exercise  of  the  right  of  suffrage  was  conclusive. 

8.  Place  of  business  or  deposit  of  papers  as  a  criterion.  This 
also  is  of  little  importance  except  in  an  equally  balanced  case,  or 
where  the  person  whose  domicil  was  in  question,  was  a  roving  or 
seafaring  person.  It  was  deemed  unimportant  in  comparison  with 
the  location  of  real  property  and  of  actual  residence  in  Ho$ktn9 
vs.  MatthewSj  85  English  Law  and  Equity  542. 

4.  Description  in  legal  or  other  documents,  or  treatment  by 
official  persons.  This  refers  to  the  mode  and  place  of  which  a 
party  may  describe  himself  in  deeds,  wills,  passports,  or  certificates 
of  stock ;  his  declarations  or  letters  when  no  motive  existed  to 
falsify  or  deceive,  as  before  suit  brought,  his  place  of  payment  of 
taxes,  the  official  records  of  public  officers,  such  as  a  register  of 
voters,  service  or  the  record  of  service  of  a  notification,  with  other 
declarations  or  acts  of  like  kind,  are  criteria  of  domicil  and  admis- 
sible evidence  on  the  subject.  Both  declarations  and  letters  of  a 
party,  whose  domicil  is  disputed,  are  admissible  in  evidence,  espe- 
cially if  made  previous  to  the  event  which  gave  rise  to  the  suit : 
Kilburn  vs.  Bennett,  8  Metcalf  199. 

5.  Location  of  property  :  Hoekine  vs.  MatthewSy  35  English  Law 
and  Equity  542.  In  this  case  this  criterion  was  a  good  deal  relied 
upon.  An  English  ex-consul,  living  in  part  on  a  pension,  had 
purchased  and  resided  in  a  villa  near  Florence.  The  court  held 
that  the  fact  that  this  villa  was  the  home  of  Mr.  Matthews  for  a 
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long  time  before  his  death,  seemed  to  admit  of  no  qaestion.  That 
it  was  the  place  where  he  had  set  up  his  establishment,  and  in 
which  his  fortune,  so  far  as  his  fortune  admitted  of  locality,  was 
centered. 

6.  Place  of  death.  The  place  where  a  man  is  resident  at  the 
time  of  his  death  is  primd  facie  his  place  of  domicil,  and  hence  it 
is  incumbent  on  all  those  who  deny  it  to  repel  the  presumption 
of  law.  Where,  however,  the  party  has  a  previously  fixed  domicil, 
the  circumstance  of  his  dying  elsewhere,  affords  only  a  slight  pre- 
sumption, and  hence  in  Guier  vs.  0*Daniel,  1  Binney  84^.  though 
Guier,  a  seafaring  man,  died  abroad,  his  domicil  was  held  to  be  at 
the  place  which  was  his  domicil  of  origin. 

7.  Place  of  burial :  Hood's  Eitate^  21  Penn.  State  Rep.  116. 
No  great  weight  can  be  attached  to  this  as  a  mere  fact.  "  A  resi- 
dence," as  the  court  remark,  "is  established  by  acts  while  the 
body  and  soul  are  united.  When  they  are  separated  the  question 
of  domicil  is  at  an  end.  No  disposition  of  the  inanimate  corpse 
can  affect  it ;  it  is  the  previously  expressed  wish  and  desire  as  to 
the  place  of  burial  that  can  give  it  any  importance  in  a  question 
of  domicil.*'  In  Stanley  vs.  Bemes,  3  Haggard's  Ecclesiastical 
Reports  392,  expressions  of  great  strength  in  this  respect  were 
made,  and  yet  they  were  not  held  to  countervail  a  residence  of  fifty 
years  in  the  place  where  he  died.  And  yet  there  is  no  doubt  in  a 
nearly  equally  balanced  case  a  direction  for  burial  in  a  person's 
native  country  or  place  of  original  domicil,  would  be  some  evidence 
of  the  mode  in  which  he  himself  regarded  that  country  or  place, 
and  so  far  evidence  of  the  party's  domicil  itself. 

The  remainder  of  what  we  have  to  say  on  the  subject  of  domicil 
may  be  included  under  the  following  maxims  : 

1.  Every  person  must  have  a  domicil  somewhere.  This  is  un- 
doubtedly true  so  far  as  concerns  the  national  domicil,  as  every 
man  must  be  considered  subject  to  some  law  in  regard  to  the  dis- 
position of  his  property  upon  his  decease.  The  10  Mass.  488, 
holds  that  every  qualified  voter  in  the  state  must  have  a  domicil 
somewhere  within  the  state,  for  the  purpose  of  voting. 

2.  A  person  can  have  in  law  but  one  domicil  for  one  and  the 


DOMICIL.  265 

same  purpose.  It  may  be  conceded  that  different  domicils  may 
exist  for  different  purposes,  as  in  Putnam  vs.  Jackson,  10  Mass. 
488,  in  which  it  was  said  that  the  home  of  a  citizen  for  the  purpose 
of  Toting  might  be  in  one  place,  and  his  legal  settlement  in  another. 
And  in  Isham  vs.  Gibbons,  1  Bradford  70,  it  was  held  that  although 
there  can  be  but  one  principal  domicil  for  the  distribution  of  per- 
sonal property  upon  the  decease  of  its  owner,  yet  there  might  be 
two  or  more  domicils  for  different  purposes.  The  case  of  Abington 
vs.  North  Bridgwater,  23  Pick.  170,  however,  strongly  asserts  and 
maintains  the  doctrine  that  for  the  same  purpose  a  man  can  have, 
at  one  time,  but  one  domicil. 

3.  A  man's  native  domicil  easily  reverts.  That  is,  if  a  native 
citizen  of  one  country  by  residing  in  a  foreign  country  acquires  a 
domicil  by  residence,  without  renouncing  his  original  allegiance, 
his  native  domicil  reverts  the  moment  he  puts  himself  in  motion, 
hand  fide  to  quit  the  country,  without  any  intention  of  returning. 
The  reason  is  that  the  law  regards  the  foreign  domicil  as  merely 
adventitious,  and  de  facto,  and  allows  it  to  prevail  only  while  it 
continues  actual  and  complete.  The  leading  case  that  sustains  this 
maxim  is  that  of  White  vs.  Brown,  1  Wallace  Jr.  217.  This  maxim 
is  limited  to  national  domicil,  and  has  no  application  in  a  question 
between  the  domicil  of  origin  and  an  acquired  domicil,  when  both 
are  under  the  same  sovereign  jurisdiction.  And  in  Monroe  vs. 
Douglass,  5  Maddock  379,  in  which  a  controversy  arose  between 
the  native  domicil  in  Scotland,  and  a  domicil  of  residence  in  India, 
it  was  denied  that  there  was  any  difference  in  principle  between 
the  original  domicil  and  an  acquired  domicil.  In  regard  to  national 
domicil,  it  seems  to  be  settled  that  one  is  not  extinguished  by  a 
mere  abandonment,  but  continues  until  a  new  one  has  been  acquired  ; 
but  where  one  domicil  has  been  clearly  abandoned,  it  would 
strengthen  the  presumption  that  a  new  one  was  acquired  elsewhere, 
and  the  succession  to  property  would  be  governed  by  the  law  of 
the  old  domicil  until  the  acquisition  of  a  new  one.  In  a  recent 
case  in  the  Supreme  Court  of  Maine,  Butterfield  vs.  Inhabitants  of 
Brooks,  2  American  Law  Register  735,  N.  S.,  it  is  held  that  a 
domicil  once  acquired  continues  until  a  new  one  is  gained,  and 
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that  while  in  transit  the  old  domicil  remains.  This  was  a  question 
arising  in  reference  to  the  right  of  taxation,  and  it  was  held  that 
for  snch  a  purpose  he  was  to  be  deemed  an  inhabitant  of  the 
original  domicil,  *and  was  liable  to  taxation  there.  In  a  previous 
case,  however,  also  in  Maine,  15  Maine  Rep.  58,  Exeter  vs. 
Brightony  the  court  took  a  distinction  between  home  in  respect  to 
settlement,  and  domicil  in  its  broadest  sense,  holding  that  the 
former  ceased  upon  abandonment,  although  no  new  home  was  at 
once  acquired.  A.  D. 


■  <»  I 


RECENT    AMERICAN    DECISIONS. 

In  the  Supreme  Court  of  Indiana, 

THE  AMERICAN   EXPRESS  CO.   V9.   DUNLEYT  AND   OTHERS. 

1.  An  express  oompasy  oontrocted  with  the  holder,  in  Indiana,  to  present  a  bill 
of  exchange,  drawn  and  indorsed  by  parties  in  that  state,  and  accepted  payable 
in  New  York.  The  biU  was  placed  in  the  hands  of  a  competent  notary  in  New 
York  a  day  before  its  maturity,  and  was,  on  that  day,  presented  and  protested, 
whereby  the  indorsers  were  discharged.  On  suit  brought  against  the  express 
company  for  their  neglect,  it  was  urged  that  the  contract  of  the  company  was 
performed,  when  the  bill  was  put  into  the  notary's  hands.  This  question 
examined,  but  not  decided. 

2.  The  express  company,  by  deliyering  the  bill  to  the  notary  on  the  day  before  its 
maturity,  had  made  that  officer  their  agent  to  hold  and  collect  the  paper.  This 
employment  had  nothing  to  do  with  the  notary's  official  character ;  it  was  not 
of  necessity,  but  of  the  company's  choice  and  for  its  convenience;  it  was 
attended  with  its  risks,  which  must  be  borne  by  the  party  whose  oonyenience  is 
looked  to  in  the  employment.  On  this  ground  the  express  company  is  held 
liable. 

8.  The  measure  of  damages  is  the  face  of  the  bill  and'  interest. 

The  facts  of  the  case  are  set  forth  in  the  opinion  of  the  court, 
which  was  delivered  by 

Perkins,  J.— On  the  25th  of  October  1857,  Dunlevy,  Haire  & 
Oo.y  of  Indianapolis^  Indiana,  owned  and  possessed  a  bill  of  ex- 
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change,  drawn  by  R.  A.  Douglas,  indorsed  by  Blake  and  Van 
Blaricam,  and  accepted  by  P.  A.  Douglas,  809  Broadway,  New 
York,  for  $5000.  The  last  day  of  grace  for  payment  of  the  bill 
vas  November  6th,  1867. 

On  the  25th  of  October  1857,  the  American  Express  Company 
received  the  above  described  bill  from  Dunlevy,  Haire  &  Co.,  at 
Indianapolis,  in  the  capacity  of  agents,  to  collect  it  for  a  reason- 
able compensation,  and  return  the  proceeds  to  the  holder  of  the 
bill  at  Indianapolis.  The  Company  took  the  bill  to  New  York,  and, 
OD  the  5th  of  November,  placed  it  in  the  hands  of  a  respectable 
notary  for  demand  and  protest.  The  notary  demanded  payment 
and  protested  the  paper  on  that  day,  and  no  other  demand  was  ever 
made.  The  demand  and  protest  should  have  been  made  on  the  6th 
of  November.  The  Company  never  collected  the  bill ;  the  indorsers, 
then  solvent,  were  discharged  by  the  carelessness  of  the  notary. 
The  drawer  and  acceptor  are  insolvent. 

Dunlevy,  Haire  &  Co.  now  sue  the  Express  Company  for  the 
amount  of  the  bill,  and  they  recovered  below. 

The  main  question  in  the  cause  is,  did  the  Express  Company 
become  liable  to  the  holders  for  the  amount  of  the  bill  on  account 
of  the  failure  to  demand  its  payment  on  the  proper  day  ?  We  say 
this  is  the  real  question,  because,  if  the  Express  Company  became 
liable  by  that  failure,  we  do  not  see  that  the  delay  of  the  holders 
to  sue  upon  that  liability,  or  their  attempt  to  get  their  money  on 
the  bill  from  the  endorsers,  has  extinguished  that  liability :  See 
Ed.  on  Bills,  405.  If  the  bill  was  not  one  requiring  protest, — not 
one  requiring  the  services  of  a  notary,  then,  as  all  agree,  the  notary 
can  be  regarded  as  simply  the  agent  of  the  Express  Company,  and 
that  Company  as  liable  for  his  negligence.  The  bill  in  question 
was  drawn  in  one  state,  payable  in  another.  The  great  weight  of 
authority  certainly  is,  that  a  foreign  bill  must  be  prote/ited  by  a 
notary,  if  one  be  convenient,  if  not,  then  by  persons  present :  1 
Par.  on  Notes  and  Bills,  pp.  858,  688,  and  642 ;  2  Id.  328  ;  Mil- 
ienherger  vs.  Spaulding^  38  Mo.  421 ;  The  State  Bank  vs.  JBayeSy 
3  Ind.  400.     In  those  states,  then,  that  hold  a  bill  drawn  in  one 
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State  of  the  Union  on  a  person  in  another  to  be  completely  a  foreign 
bill,  it  would  follow  that  a  notarial  protest  would,  as  the  general 
rule,  be  required. 

Taking  it  for  granted,  then,  for  the  purposes  of  this  case,  that 
the  bill  before  us  is  a  foreign  one,  and  required  a  notarial  protest, 
and  a  notary  having,  in  fact,  been  employed,  is  the  Express  Com- 
pany liable  for  his  negligence  ?  Or  did  the  liability  of  that  Com- 
pany cease  when  it  delivered  the  bill,  at  the  proper  time,  &c.,  to  a 
competent  notary,  supposing  the  delivery  was  thus  made  in  this 
case? 

Upon  this  question  the  authorities  are  in  conflict.  One  division 
of  the  authorities  holds  that  a  notary  is  a  public  ofScer,  whom  all 
may  or  must  employ,  and  who  is  alone  answerable  for  his  own 
negligence  to  the  injured  party.  But  the  New  York  authorities, 
and  those  in  some  other  states,  are  different.  Says  Mr.  Parsons, 
in  his  late  work  on  Notes  and  Bills,  Vol.  I.,  p.  480 :  "  The 
authorities  are  not  uniform  on  this  question ;  some  hold  the  bank, 
or  other  agent,  liable  for  the  proper  conduct  of  the  notary  em- 
ployed ;  and  those  which  hold  the  bank  discharged  by  due  care  in 
selection  of  the  notary  seem  to  apply  the  same  rule  to  any  person 
selected  with  due  care  as  a  competent  agent.*' 

Chancellor  Kent,  in  his  Commentaries,  Vol.  3,  p.  94,  of  the  6th 
edition,  and  p.  128,  of  the  10th  edition,  in  a  note  says :  "  In  South 
Carolina  the  rule  of  law  is  in  conformity  with  that  declared  in  New 
York,  and  a  bank  who  receives  a  note  for  collection,  is  liable  for 
any  neglect  by  which  the  indorsers  are  discharged.  The  use  of 
the  moneys  collected  is  deemed  a  suflScient  consideration  for  the 
undertaking.  The  bank  (or  other  agent,  the  Express  Company 
for  example)  must,  therefore,  see  to  the  demand  of  payment  of  the 
maker,  and  to  the  giving  of  due  notice  of  non-payment  to  the 
indorsers.  If  the  note  be  placed  in  the  hands  of  a  notary,  he  is 
to  be  regarded  as  the  agent  of  the  bank,  for  whose  neglect  and 
mistakes  the  bank  is  liable :  Thompson  vs.  The  Bank  of  South 
Carolina,  8  Hiirs  S.  C.  Rep.  77.''  In  Hoard  vs.  Garner,  ?> 
Sandf.  (N.  Y.)  Rep.  179,  the  New  York  doctrine  is  stated  thus,  bv 
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Judge  Sandford  :  <<  The  principle  established  by  Allen  vs.  The 

Merchants'  Banky  22  Wend.  215,  was,  that  the  implied  contract 

of  the  banker  was  an  undertaking  to  do  the  thing  itself,  and  was 

not  the  delegation  of  an  agent  or  aathority  to  procure  the  thing  to 

be  done;  that  the  contract  looked  mainly  to  the  thing  to  be  done, 

and  his  undertaking  was  for  the  due  use  of  all  proper  means  for 

its  performance ;  that  it  was  not  a  contract  only  for  the  immediate 

service  of  the  agent  and  his  acting  faithfully  as  the  representative 

of  his  principal.     That  in  the  latter  case,  the  responsibility  ceases 

with  the  limits  of  the  personal  service  undertaken ;  in  the  other 

it  extends  to  cover  all  the  necessary  and  proper  means  for  the 

accomplishment  of  the  object,  by  whomsoever  used  or  employed." 

For  later  New  York  cases,  see  8  Selden  459 ;  Edwards  on  Bills, 

pp.  112,  402,  403,  and  476. 

Ohio  follows  the  line  of  these  decisions :  Reeves,  Stephens  ^  Co. 
vs.  The  State  Bank  of  Ohio,  8  Ohio  St.  Rep.  465. 

Indiana  has  followed  the  same  line  of  decisions,  as  applicable  to 
banks  :  Tyson  vs.  The  State  Bank  of  Indiana,  6  Blkfd.  225;  and 
as  applicable  to  attorneys :  Abbott  and  Others  vs.  Smith,  4  Ind. 
452.  The  question  as  to  the  applicability  of  the  doctrine  to  a 
notary  has  not  arisen  in  this  state  ;  nor  do  we  think  it  now  arises. 
The  Express  Company  did  not,  in  this  case,  deliver  the  bill  to  the 
notary  at  the  proper  time.  We  think  the  negligence  in  this  case 
is  chargeable  to  the  Express  Company.  That  Company  did  not 
limit  themselves  in  the  use  of  the  notary  to  his  official  functions ; 
and  their  own  act,  in  prematurely  placing  the  bill  in  his  hands, 
tended  to  mislead  him.  If  the  Company  had  retained  the  bill  till 
the  hour  of  presentment  for  payment,  then  accompanied  the  notary 
to  the  place  of  demand,  or,  even  if  they  had  not  accompanied 
him,  a  premature  presentment  would  not  have  been  made.  See  4 
Wharton  (Penn.)  Rep.  118 ;  18  Penn.  St.  Rep.  268 ;  21  Id.  506. 
On  this  point,  we  adopt  the  language  of  Judge  Rat,  who  decided 
the  case  below. 

It  was  clearly  the  duty  of  the  Express  Company  to  convey  tlio 
bill  to  New  York,  and,  at  the  proper  time  and  place,  to  present 
the  same  and  demand  payment  thereof.     It  was  their  duty  to  re- 
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tain  the  custody  of  said  bill  and  control  of  the  same.  If  payment 
was  refused,  they  should  cause  the  same  to  be  duly  protested  and 
notice  given.  It  cannot  be  insisted  that  because  the  acceptor 
might  not  pay  the  bill,  therefore  the  Express  Company  were  not 
required  to  present  it  and  demand  its  payment.  The  acceptor 
might,  and  the  presumption  in  such  case  is,  that  he  will  pay  upon 
demand ;  and  if  without  any  demand  the  bill  be  given  to  a  notary 
and  he  collects  and  retains  the  proceeds,  the  Express  Company 
could  not  evade  responsibility  for  the  default  of  the  officer.  It 
would  have  been  a  case  in  which  the  employment  of  a  sub-agent  is 
not  required.  The  notary  is  not,  by  virtue  of  his  office,  a  col- 
lector ;  and  if  he  were,  the  defendants  are  the  collecting  agents 
selected  by  the  plaintiffs.  If  the  notary,  having  possession  of  the 
bill  the  day  before  it  was  due,  had  negotiated  the  same,  it  is  clear 
the  defendants  would  have  been  liable.  The  bill  was  intrusted  to 
their  custody,  and,  unless  there  be  a  necessity  for  the  transfer  of  that 
custody,  it  cannot  be  lawfully  changed.  Did  that  necessity  exist? 
Certainly  it  did  not  at  the  time  it  was  made,  and  it  is  not  clear  but 
that  suoh  delivery  of  the  bill  to  the  notary,  the  day  before  it  be* 
came  payable,  followed  as  it  was  by  a  protest  upon  the  same  day, 
was  the  immediate  cause  of  the  default.  But  a  review  of  the  duties 
of  a  notary  may  furnish  a  still  more  satisfactory  answer  to  the  in- 
quiry. The  peculiar  province  of  this  officer  is  to  furnish  evidence. 
His  certificate  and  seal  are  received  as  proof  of  the  fact  of  the  pre- 
sentment of  bills  of  exchange  for  acceptance  or  payment.  He  is 
not,  either  at  common  law  or  by  statute,  made  the  custodian  of  the 
paper,  but  simply  the  witness  to  attest  and  prove  the  act  performed 
in  his  presence  or  under  his  eye.  The  bond  he  gives  is  but  nominal, 
and  the  law  does  not  require  that  papers  of  such  value  shall  be 
placed  in  his  absolute,  uncontrolled  charge.  He  is  not  like  a  sheriff, 
who  is  the  custodian  of  the  writ  he  executes,  and  who  makes  his  re- 
turn upon  that  writ.  The  one  is  an  officer  of  the  law  having  charge 
of  the  thing  itself,  with  power  to  enter  thereon  his  doings  and  re- 
tain the  possession  thereof  and  return  the  same  into  court.  The 
other  is  but  a  witness  to  attest  what  is  done,  and  perhaps  by  another, 
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in  his  presence,  having  no  pover  over  the  paper  presented  and  no 
legal  right  to  its  custody  or  control.  It  is  convenient,  doubtless, 
to  transfer  the  possession  of  the  paper  to  the  notary,  to  hunt  up 
the  acceptor  and  make  demand,  but  this  convenience  is  accompanied 
by  its  risk,  and  the  risk  not  being  absolutely  necessary,  must  be 
assumed  by  the  party  who  voluntarily  incurs  it  on  account  of  it» 
convenience. 

It  is  said  the  recovery  below  was  too  large,  interest  having  been 
allowed  on  the  bill  from  maturity.  Less  than  that  sum  would  not 
have  been  recovered  in  a  suit  on  the  bill  against  the  indorsers,  had 
they  not  been  discharged  by  the  negligence  of  the  Express  Com- 
pany. Says  Edwards  on  Bills  405 :  <<  Where  a  bank  with  whom  a 
note  is  deposited  for  collection  fails  to  take  the  proper  steps  to 
charge  the  drawer  or  indorsers,  in  consequence  of  which  the  holder 
is  unable  to  collect  the  amount  of  the  bill,  the  measure  of  damages 
is  the  face  of  the  billy  with  interest,*'  See  also  Sedgwick  on  Dam., 
353,  citing  Walker  vs.  Smith,  4  Dall.  389. 

The  judgment  below  is  affirmed,  with  one  per  cent,  damages  and 
costs. 

For  the  foregoing  ease,  which  die-  Bills  of  Exoh.,  {  23,  in  which  Mr.  Par- 

cnsses  sereral  interesting  questions,  we  sons   coincides :   1  Parsons  on  Notes, 

are  indebted  to  the  courtesy  of  J.  D.  &c.,  642  ».    This  is  also  in  analogy  to 

Howland,  Esq.,  of  Indianapolis.  the  English  doctrine,  which  holds  a  bill 

I.  That  the  general  law  merchant  re-  drawn  in  Ireland  or  Scotland  on  Eng- 
qnires  a  notarial  protest  of  a  foreign  land  a  foreign  bill :  Chitty  on  Bills  10. 
bill  is  not  questioned :  Story  on  Bills,  III.  The  most  important  point,  how- 
l  277 ;  Parsons  on  Notes,  &o.,  642 ;  and  ever,  that  the  principal  case  raises,  is  in 
the  expression  in  the  principal  case,  regard  to  the  liability  of  persons  re- 
therefore,  that  **the  great  weight  of  ceiviog  bills  on  deposit  for -the  acts  of 
authority"  is  so,  is  scarcely  as  strong  their  agents  or  correspondents,  and  up- 
as it  might  be.  on  this  point  the  decisions  are  very  con- 

II.  It  has  been  the  subject  of  con-  tradictory.  The  question  has  usually 
liderable  doubt  and  discussion,  whether  arisen  between  the  depositors  of  the  bills 
or  not  a  bill  drawn  in  one  state  but  pay-  and  banks,  and  in  this  aspect  we  shall 
able  in  another,  is  to  be  considered  as  a  consider  it. 

foreign  bilL     Chancellor  Ebnt,   how-  1.  The  loading  case  for  the  doctrine 

t?er,  says  the  weight  of  authority  is  which  exempts  the  bank  from  liability, 

that  it  is  foreign :  8  Kent's  Com.  04  n.,  is  fiellemire  vs.  The  Bank  of  United 

and    Justice  Stobt    considers  that  it  States,   1   Miles   173,  decided   by  the 

'*i6  now  well  established:*'   Story  on  District  Court  of  Philadelphia  in  WM^ 
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and  affirmed  by  the  Supreme  Court  of  part  of  the  bank  was  only  to  transmit: 

Pennsylvania  in  1839  (4  Wharton  105).  s.  p.  also  Lawrence  vt.  Stonington  Bank, 

The  reasons  assigned  in  the  opinion  of  6  Conn.  621 ;  Massachusetts,  Fabens  vg. 

theformcr  court  by  Stroud,  J.,  are  Tery  Mercantile    Bank,   23  Pick.  830,   Dor> 

clearly  stated,  and  appear  to  cover  the  Chester,  &c.  Bank  vt.  New  England  Bank, 

entire  ground.     The  bank  was  held  not  1  Cush.  177,  and  Warren  Bank  r«.  Suf- 

liable,  because  the  implied  contract  on  folk  Bank,  10  Id.  682  ;  Maryland,  Jack- 

the  reception  of  a  note  on  deposit,  is  to  son  vs.  Union  Bank,  6  Harr.  &  Johns, 

put  it  in  the  usual  course  of  collection,  146,  which,  however,  was  a  case  of  a 

and  the  custom  of  banks  is  to  hand  the  person,  not  a  banker,  undertaking  to 

note  to   a  notary  if  not  paid  during  collect  a  bill  aa  an  accommodation  for  a 

banking  hours.     If  the  bank  had  em-  customer,  and  sending  it  to  a  bank  for 

ployed  its  own  agent  or  clerk  it  would  that  purpose,  and  was  decided  on  the 

have  been  liable  for  his  negligence,  be-  general  ground  that  the  agent  used  or> 

cause   that  would  not  have  been   the  dinary   care   and    diligence:    Citizens' 

customary  mode  of  collecting.     And,  in  Bank  vs.  Howell  et  al.,  8  Md.  530;  Mis> 

the  Supreme  Court,  in  affirming  the  judg-  sissippi,  Tiernan  et  al.  vs.  Commercial 

ment,  Gibson,  C.  J.,   added,   that   the  Bank,  7  How.  Miss.  Rep.  C48;  Agricul- 

custom  of  the  bank  being  known,  the  tural  Bank  vs.  Commercinl  Bank,  7  Sm. 

depositor  should  have  made  a  special  &  M.  692;  Bowling  vs.  Arthur,  34  Miss, 

contract  if  he  desired  any  special  mea-  41 ;  Louisiana,  Hyde  et  al.  vs.  Planters' 

sures  taken.     And  in  Mechanics'  Bank  Bank,  17  La.  560;  Baldwin  vs.  Bank  of 

rs.  Earp,  4  Rawle  384,  Rogbrs,  J.,  ex-  Louisiana,  1  La.  Ann.  13 ;  and  the  point 

pressly  and  pointedly  says:  "the  basis  was  mentioned  in  the   Supreme  Court 

of  the  opinion  of  the  court  is,  that  the  of  the  United  States,  in  Bank  of  Wash- 

bank  was  an  agent  for  the  transmission  ington  vs.  Triplett  et  al.^  1  Pet.  25,  but 

of  the  bills,'*  that  being  the  contract  not  decided,  as  it  seems  to  have  been 

implied  by  custom ;  and  goes  on  to  say,  conceded  in  that  case,  that  the  bank  re- 

that  if  the  jury   on   the   second   trial  ceived  the  note  expressly  for  transmis' 

should  find  a  special  contract  to  collect^  sion  only. 

a  different  case  will  be  presented.     So  2.  On  the  other  hand,  in  some  states 

in   Wingale   vs.    Mechanics'   Bank,    10  the  bank  is  held  liable  for  all  the  acts 

Barr  104,  the  bank  was  held  liable  on  and  omissions  of  the  other  bank,  notary, 

the  ground  that  the  jury  had  found  the  or  other  agent  to  whom  it  delivers  the 

contract  to  be  express  for  the  eolleetion  note.  The  question  arose  in  the  Supreme 

of  the  note.  Court  of  New  York,  1830,  Allen  vs.  Mer- 

These  decisions  have  been  followed,  chants'  Bank,  15  Wendell  482,  and  was 

though   not   always  upon   grounds   as  there  decided  in  accordance  with  the 

clearly  stated,  or  as  tenable,  in  the  fol-  doctrine  already  enunciated  in  Bellemire 

lowing  states :  Connecticut,  East  Had-  vs.  Bank  of  United  States.     But  in  the 

dam  Bank   vs.    Scovil,   12   Conn.   303,  same  case  in  1839,  22  Wendell  215,  the 

where  Huntington,  J.,  argues,  that  it  Court  of  Appeals  reversed  the  decision 

was  necessary  the  bill  should  be  pre-  of  the  Supreme  Court  by  a  vote  of  four- 

sented  at  another  place,  and  this  must  teen  senators  against  the  chancellor  and 

have  been  known  to  the  depositor,  and,  nine  senators,  who  were  in  favor  of  af- 

theroforci  the  implied  oontraot  on  the  firmance.    This  case,  though  decided  by 
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M  dirided  a  court,  is  the  leading  case  Similar  decisions  have  been  made  in 

on  this  side  of  the  question,  and  not  South  Carolina,  Thompson  V8.  Bank  of 

only  settled  the  law  of  New  York,  but  the  State,  3  Hill  S.  C.  77 ;  Ohio,  Reeyea 

has  been  approved  and  followed  in  other  ei  al.  vs.  State  Bank,  8  Ohio  State  Rep. 

states.     The  argument  of  Vkrplanok,  466,  and  this  would  appear  to  be  the  law 

Sen.,  which  may  be  considered  the  opin-  in   Indiana,   Tyson   w.  State  Bank,   6 

ion  of  the  court,  endeavors  to  show  that  Blackf.  225,  Abbott  et  al.  vs.  Smith,  4 

the  case  does  not  differ  from  the  ordi-  Ind.  462 ;  though  the  question  does  not 

nary  ones,  in  which  the  maxim  respori-  geem  to  have  arisen  in  the  case  of  a 

diat  wperior  applies,  and  that  there  is  bank  sending  a  bill  to  a  distant  place 

no  real  difference  between  receiving  a  for  collection.   The  law  in  England  also 

bill  for  collection  in  the  same  place  and  appears  to  have  been  settled  in  the  same 

in  a  distant  place.    It  had  already  been  way;   Van  Wart  w.  Woolley   et  al.,  i 

decided  in  McKinster  vs.  Bank  of  Utica,  Bam.  &  Cress.  439  (10  E.  C.  L.  R.  204) ; 

9  Wend.  46,  s.  c.  in  Court  of  Appeals,  Mackersy  m.  Ramsays  et  al,  9  CI.  & 

11  Id.  473,  that  the  bank  is  responsible  Finn.  818. 

where  the  jury  had  found  that  it  re-  8.  In  some  of  the  earlier  cases  the 

ceivcd  the  note  for  collection,  and  the  question  was  raised,  whether  there  is 

real  point  decided  in  Allen  t?*.   Mer-  any  consideration  on  account  of  which 

chants*  Bank,  is,  that  the  implied  con-  the  bank  can  be  held  liable,  but  in 

tract  of  a  bank  receiving  a  note  payable  Smedes  vt,  Utica  Bank,  20  Johns.  372,  it 

in  a  distant  place  is   to  collect,  and,  was  held  that  the  use  of  the  money,  as  a 

therefore,  that  it  is  responsible  for  all  deposit  from  the  time  of  payment  of  the 

the  acta  of  its  agents  or  correspondents,  i^ote  till  the  depositor  draws  it  out,  is  a 

This  is  the  only  real  difference  between  sufficient  consideration,  and  this  view 

the  decisions  in  Pennsylvania  and  New  b&s  bfeen  generally  followed. 

York,  and  the  states  which  follow  them  4-  Much  endeavor  has  been  made  to 

respectively.  establish  a  distinction  between  the  cases 

In  Bank  of  Orleans  v«.  Smith,  8  Hill  of  bills  payable  where  the  bank  is,  and 

N.  Y.  560,  the  Supreme  Court,  yielding  ^l^ose  payable  in  a  distant  place,  but 

as  little  as  possible  of  its  former  opinion,  there  does  not  appear  to  be  any  founda- 

ezphuned  Allen  vt.  Merchants'  Bank,  tion  in  principle  for  such  distinction, 

and  held,  that  both  the  transmitting  and  ^^^  ^^^  fact  is  only  important  as  evi- 

the  collecting  banks  were  agents  of  the  dence  of  the  implied  contract, 

depositor  of  the  note,  and,  therefore,  ^*  '^^^  question  has  not  often  arisen 

liable  to  him ;  but  the  Court  of* Appeals  between  parties  other  than  banks  and 

disapproved  this  case,  and  held  in  Mont-  depositors,  but  the  increasing  amount 

gomery  Co.  Bank  vb,  Albany  City  Bank,  of  such  business  done  by  other  persons, 

3  Selden  459  (reversing  s.  c.  8  Barbour  especially  express  companies,  is  likely 

896),  that  the  second  bank,  or  individual  <<>  nkise  important  questions  as  to  how 

employed  to  collect,  is  the  agent  only  far  the  principles  applied  to  banks  may 

of  the  first  bank,  and  responsible  solely  be  modified  by  contact  with  different 

to  it.     And  in  Commercial  Bank  v$,  rights,  obligations,  and  customs. 

Union  Bank,  1  Kern.  208  (1854),  Allbn,  6.  As  the  result  of  the  foregoing  ex- 

J.,  says  the  liability  of  the  first  or  re-  amination,  it  may  be  stated  that  the 

oeiving  bank  *'  is  no  longer  an  open  question  narrows  itself  down  to  one  of 

question."  implied  contract,  whether  by  the  recep- 
'  Vol.  XII.^18 
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lion  of  a  bill  on  deposit,  the  bank  under-  oision  are  not  very  apparent,  and  in  not 

takes  to  eolleet,  and  thus  becomes  liable  a  few,  the  position  is  more  or  less  defi- 

for  the  acts  of  those  by  whom  it  performs  nitely  assumed,  that  a  bank  is  not  liable 

the  collection,   or  the  undertaking  is  for  the  negligence  of  a  notary  employed 

only  to  put  the  bill  in  the  ordinary  course  by  it. 

of  collection^  in  which  case  the  bank  is        This  question  is  discussed  though  not 

responsible  only  for  want  of  due  care  in  decided  by  the  principal  case.     Aecn- 

the  selection  of  such  sub-agents  as  are  rately  stated  the  question  is,  whether  a 

customarily  employed  in  such  business,  notary  is  a  public  officer  in  such  a  sense 

IV.  It  follows  necessarily  from  the  as  will  exonerate  a  party  employing 
doctrine  which  exempts  the  transmitting  him  from  liability  for  his  negligence,  in 
bank  from  responsibility,  except  for  its  a  case  where  the  principal  would  eer- 
own  want  of  care  or  good  faith,  that  the  tainly  be  liable,  if  the  person  he  em- 
bank,  notary,  or  person  to  whom  the  ployed  were  not  a  notary, 
bill  is  sent,  becomes  the  agent  of  the  We  do  not  find  any  case  in  which  this 
holder  and  responsible  directly  to  him ;  point  has  been  fairly  met  and  decided, 
but  some  important  questions  have  ^^^  ^^  ^^7  ^^^  ^^  ^^^  ^'^^  question, 
arisen  in  oases  where  the  second  bank  because  if  the  decision  is  upon  a  custom, 
has  considered  and  treated  the  remit-  i^en  it  would  be  the  same  if  custom  had 
ting  bank  as  the  owner  of  the  bill,  as  to  pointed  out  any  other  person  as  the 
the  right  of  the  second  bank  against  the  proper  one  to  be  employed,  and  if  it  be 
owner  to  retain  the  proceeds  in  satisfac-  upon  the  ground,  as  it  is  in  some  cases, 
tion  of  debts  due  by  the  remitting  bank,  that  a  notary  is  primd  facie  a  proper 
The  decisions  may  be  stated  as  estab-  person  for  a  careful  agent  to  select  for 
lishing,  that  if  the  collecting  bank  bond  certain  business,  then  the  only  dilFerence 
fide  considers  the  remitting  bank  as  the  in  employing  another  person,  would  be 
owner,  and  actually  makes  advances,  or  the  burden  of  proof  that  he  was  a  com- 
allows  balances  to  remain,  or  does  some  potent  and  proper  person  for  the  work, 
similar  act  on  the  faith  of  the  receipts  or  Certain  officers,  such  as  the  mail  ear- 
anticipated  receipts  from  the  bill,  it  will  riers,  the  sheriiT,  ftc,  are  public  in  such 
be  entitled  to  retain  the  proceeds  eyen  sense,  that  a  person  employing  them  in 
against  the  real  owner  of  the  bill,  a  case  within  their  functions  is  released 
But  both  the  belief  and  the  act  must  immediately  from  all  frtrther  liabtltty, 
concur — neither  by  itself  will  give  any  which  is  transferred  directly  to  the  offi- 
title:  Bank  of  Metropolis  vs.  New  Eng-  cer.  Is  a  notary  such  public  officer? 
land  Bank,  6  How.  U.  S.  Rep.  2]£;  In  Allen  va.  Merchants'  Bank,  22 
Jones  et  al.  vs.  Milliken  et  al.,  5  Wright  Wendell  216,  Vkbplaiick,  Sen.,  dis- 
(41  Penn.  State)  252;  McBride  vs.  cusses  this  question,  and  intimates  his 
Farmers'  Bank,  26  Barbour  657 ;  Reeves  doubt  whether  the  bank  would  be  liable, 
el  al.  vs.  State  Bank,  8  Ohio  State  Rep.  if  the  negligence  was  in  the  performance 
465.  of  a  duty  strictly  official,  which  conld 

y.  The  oases  so  far  have  been  dis-  only  be  performed  by  some  notary,  but 

cussed  as  questions  of  implied  contract  then  proceeds  to  show  that  the  point 

and  of  agency,  but  they  do  not  all  rest  did  not  necessarily  arise  in  that  case 

clearly  and  squarely  upon  that  ground.  And  in  Smedes  vs.  Bank  of  Utioa,  20 

In  some  of  them  the  reasons  of  the  de-  Johns.  872,  there  is  a  dictum  of  Woud- 
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WORTH,  J.,  that  "if  the  note  had  been  even  been  fairly  stated  except  by  Vek- 

delivered  to  a  notary  it  would  present  a  planck,  Sen.,  in  Allen  vt.  Merchants' 

different  case.    Notaries  are  officers  ap-  Bank.     That  able  and  profound  jurist 

pointed  by  the  state ;  confidence  is  placed  intimates  his  opinion,  that  the  notary 

in  them  by  the  gOTernment;'*  but  he  alone  is  responsible  for  such  acts  as  are 

proceeds  to  show,  that  this  would  be  strictly  official.     This  was  obiter  dictum, 

eTidence  to  justify  an  agent  in  selecting  howeyer,  and  does  not  appear  to  be 

them    for    certain    business,    and    the  necessarily  in  conflict  with  the  opinion 

reasoning  would  seem  to  apply  to  any  of  Stroud,  J.,  in  Bellemire  V8.  Bank  of 

agent  selected  with  due  care.  United  States,  1  Miles  173,  where  the 

In  Hyde  vs.  Planters'  Bank,  17  La.  ground  intimated  in  Smedes  vs.  Utica 

560,  some  stress  is  laid  on  the  fact  that  Bank,  that  the  bank  was  not  liable  be- 

the  notary  is  an    independent   sworn  cause  the  notary  is  a  public  officer,  is 

officer,  and  in  Baldwin  vs.  Bank  of  Louis-  strongly  disapproTed.   The  point,  there- 

iana,  1  La.  Ann.  13,  it  is  said,  that  the  fore,  appears  to  be  still  open,  and  is 

notary  is  a  public  officer,  "  whose  official  probably  not  likely  to  arise  often,  as  the 

character  implies  a  certain  degree  of  custom  of  banks  to  employ  notaries  is 

skill  and  experience,"  but  the  decision  universal,  and  this  custom  with  its  im- 

is  expressly  rested  on  the  implied  au-  plied  authority  to  employ  a  sub-agent, 

thority  to  employ  a  sub-agent,  citing  is  becoming  generally  recognised  as  the 

Story  on  Agency,  J  201.  ruling  fact  in  controversies  of  this  kind. 

In  Governor,  to  use,  &c.  vs.  Gordon,  VI.    The  last  question  discussed   in 

15  Ala.   72,  the  question  was  upon  a  the  case  in  hand,  is  the  measure  of 

statute  of  Alabama,  that  no  actio  n  *  *  shall  damages ;  in  which  the  court  undoubtedly 

be  maintained  against  the  sureties  of  any  adopted  the  true  rule.     The  delay  in 

sheriff,  constable,  or  other  public  officer  of  suing  the  company,  and  the  attempt  to 

thttetatCy"  &c.,  unless  commenced  within  get  the  money  from  the  indorsers,  had, 

six  years.     The  action  was  against  the  as  remarked  by  the  court,  nothing  to  do 

sureties  of  a  notary,  and  the  court  held  with  the  responsibility  of  the  express 

that  the  notary  was  a  "  public  officer,"  company  to  the  plaintiff^.     It  has,  how- 

within  the  statute.     See  also  Citizens'  ever,  beeu  decided,  that  the  company  is 

Bank  vs,  Howell  et  al.,  8  Md.  680.  not  liable  for  the  costs  of  an  action 

From  these,  which  are  the  principal  against  the  indorsers,  the  plaintiff  having 

cases  on  the  subject,  it  appears,  that  the  had  an  immediate  right  of  action  against 

point  as  stated  above  has  never  been  the  company :  Downer  m.  Madison  Co. 

decided  in  this  country,  and  has  not  Bank,  6  Hill.  N.  T.  648.       J.  T.  M. 
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Supreme  Court  of  Iowa. 

MORRISON  ve.  SPRINGER. 

THE  STATE  OF  IOWA  ex  rel  WILSON  VS.  BURT. 

THE  STATE  OF  IOWA  ex  rel  O'NIELL  vs.  WATSON. 

The  Constitution  as  applied  to  the  legislatiye  department  of  the  goTemment 
is  a  restriction  and  not  a  grant  of  power :  and  it  is  competent  for  the  legisla- 
ture  to  prescribe  the  qualifications  of  electors  and  the  time,  place,  and  manner 
of  exercising  the  electiTe  franchise,  when  not  expressly  prohibited  from  so  doing, 
or  where  the  prohibition  is  not  implied  from  some  express  proTision  of  the  Con- 
stitution. 

Section  1,  article  2  of  the  Constitution  of  1857,  defines  only  the  qualifications  of 
an  elector,  and  does  not  prescribe  the  place  of  exercising  the  elective  fr«nchist 
as  a  test  of  qualification.  The  power  to  fix  the  place  and  manner  of  its  exercisf 
is  lefL  with  the  legislature. 

The  proYisions  of  an  act  approved  September  11th  1862,  entitled  "An  act  to 
amend  Title  4  of  the  Revision  of  1860,  so  as  to  enable  the  qualified  electors  of 
the  state  in  the  military  service  to  vote  at  certain  elections,  are  not  inconsistent 
with  section  1  article  2  of  the  Constitution  of  1857,  for  the  reason  that  they  per- 
mit such  electors  to  cast  their  votes  at  polls  opened  and  conducted  beyond  the 
limits  of  the  county  and  the  state  of  which  they  claim  to  be  residents. 

The  Supreme  Court  will  declare  a  law  unconstitutional  only  when  it  is  clearly, 
palpably,  and  plainly  inconsistent  with  the  provisions  of  that  instrument. 

The  first  case  was  appealed  from  Benton  District  Court,  the 
second  and  third  from  Clayton  District  Court. 

Springer  was  declared,  by  the  Board  of  Canvassers  duly  elected 
to  the  office  of  Clerk  of  the  District  Court  of  Iowa  County,  at  the 
October  election,  1862.  The  Hons.  James  Burt  and  George  Wat- 
son were  also  in  like  manner  declared  elected  to  the  offices  of 
District  Judge  and  Attorney  in  and  for  the  Ninth  Judicial 
District,  at  the  same  election.  Morrison  and  the  relators  were 
the  respective  opposing  candidates,  and  instituted  these  proceedings 
to  test  the  right  of  the  several  incumbents  to  said  offices.  The  first 
case  was  commenced  under  ch.  87  of  the  Revision,  which  relates 
to  ^'contesting  elections.*'  The  two  others  were  '^ informations" 
in  the  method  provided  for  in  ch.  61  of  the  Revision.  On  the 
hearings  below,  the  first  case  was  decided  in  favor  of  the  contest- 
ant.    On  the  others^  the  incumbents  were  successful.    As  they  all 
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mvolye  the  same  question,  they  will  be  found  considered  together 
in  the  opinion. 

Mqrtin  ^  Murphy^  WiUon,  O'Neill  ^  Knightj  for  contestants. 

Fairall  ^  Boal,  Burt  ^  Lyon,  Bmell  ^  ShiraSy  for  incumbents. 

Weight,  J. — In  the  second  and  third  case,  it  is  claimed  by  the 
appellees  and  incumbents,  that  the  proceedings  should  have  been 
instituted  under  ch.  87  of  the  Revision,  and  that  as  that  chapter 
prescribes  the  only  method  for  contesting  elections  in  this  state, 
the  information  should  have  been  dismissed.  Appellants  on  the 
other  hand  claim  that  the  offices  of  district  judge  and  attorney  are  ex- 
cepted from  the  provisions  of  the  chapter,  or,  if  not,  that  they  have 
a  right  to  pursue  either  remedy — that  is,  to  be  heard  before  the 
tribunal  to  be  organized  under  said  chapter,  or  by  information  filed 
under  ch.  51.  If  it  shall  be  determined  that  the  incumbents  are 
entitled  to  the  offices,  the  examination  of  the  question  here  made 
will  become  unnecessary.  It  is,  therefore,  passed  for  the  present, 
that  we  may  consider  the  other  and  cardinal  question — one  that 
arises  in  all  the  cases.  And  this  involves  an  inquiry  into  the 
constitutionality  of  the  Act  of  the  Qeneral  Assembly  of  this  state, 
approved  September  11,  1862,  entitled  "  An  Act  to  amend  title  4 
of  the  Revision  of  1860,  so  as  to  enable  the  qualified  electors  of 
this  state  in  the  military  service  to  vote  at  certain  elections.'* 

By  this  act  it  is  declared  that  every  white  male  citizen  of  the  United 
States  of  the  age  of  twenty-one  years,  who  shall  have  been  a  resi- 
dent of  this  state  six  months  and  of  some  county  therein  for  sixty 
days  next  preceding  his  enlisting  in  the  military  service  of  this  state 
or  of  the  United  States,  shall  be  entitled  to  vote  at  all  elections  au- 
thorized by  law  as  provided  therein,  whether  at  the  time  of  voting 
he  shall  be  within  the  limits  of  this  state  or  not.  It  is  also  pro- 
vided that  a  commissioner  shall  be  appointed,  to  each  regiment 
of  Iowa  volunteers,  for  the  purpose  of  carrying  out  said  act.  Such 
commissioners  are  to  be  sworn,  and  are  required  to  deliver  poll- 
books  and  copies  of  the  law  to  commanding  officers,  and  to  make 
suitable  provision  and  arrangement  for  opening  the  polls  and  con- 
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ducting  the  election.  A  poll  is  to  be  opened  at  every  place,  whether 
within  or  without  the  state,  where  a  regiment,  battalion,  battery, 
or  company,  of  Iowa  soldiers  may  be  found  or  stationed,  at  which 
all  persons  may  rote  who  are  thereto  entitled  by  law  and  the  pro- 
visions of  said  act — said  voting  to  take  place  on  the  day  fixed  for 
holding  the  general  election,  to  wit :  The  second  Tuesday  in  Oc- 
tober in  each  year.  Provision  is  made  that  every  regiment  and 
company  on  detached  service  shall  have  the  opportunity  of  voting. 
The  electors  present  are  authorized  and  required  to  choose  from 
their  number  three  judges  of  election,  and  these  judges  appoint  the 
clerks.  Each  of  these  ofScers  is  required  to  be  sworn.  In  addi- 
tion to  these  provisions,  in  connection  with  the  act  amended  (which 
is  declared  applicable),  the  duties  of  the  officers  of  elections — the 
method  of  making  the  returns — the  right  to  administer  oaths  to 
electors — the  penalty  for  false  swearing  or  illegal  voting — ^for  a 
violation  of  duty  on  the  part  of  the  commissioner — and  all  other 
matters  to  make  the  act  effective  and  have  it  properly  executed, 
are  clearly,  fully,  and  distinctly  pointed  out. 

It  is  claimed  by  the  contestants  that  this  act  is  in  conflict  with 
§  1,  art.  2  of  the  State  Constitution,  which  reads  as  follows  : 

"  Every  white  male  citizen  of  the  United  States,  of  the  age  of 
twenty-one  years,  who  shall  have  been  a  resident  of  this  state  six 
months  next  preceding  the  election,  and,  of  the  county  in  which  he 
claims  his  vote  sixty  days,  shall  be  entitled  to  vote  at  all  elections, 
which  are  now,  or  may  be,  authorized  by  law." 

Other  states  have  passed,  or  proposed  to  pass,  acts  having  in 
view  the  same  object  as  the  one  under  consideration.  Some  of 
these  are  referred  to  by  counsel,  and  others  have  been  examined 
by  us,  and  it  will  be  our  first  business  to  see  how  far  they  assist  the 
solution  of  the  questions  involved. 

The  Constitution  of  Connecticut  provides  that  the  place  of  hold- 
ing elections,  shall  be  in  an  electors'  meeting,  composed  of  the 
electors  in  the  respective  towns,  qualified  to  vote  in  the  town,  duly 
warned,  convened,  organized,  and  held  for  that  purpose.  (Consti- 
tution of  1818,  and  amendments  of  November  1836  and  October 
1845.)    And  under  this  constitution  it  was  held,  we  think  most 
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properly,  and  ve  may  add  in  an  opinion  remarkably  clear,  plain, 
and  able,  that  it  was  intended  that  the  vote  should  be  brought  in  by 
the  elector  in  person,  in  an  organized  elector's  meeting^  in  the 
presence  of  the  electors,  and  there  received  by  the  presiding  officer. 
(Opinion  by  Butlbr,  J.,  2  Am.  Law  Beg.  (N.  S.)  460.)  With  the 
reasoning  of  this  case,  we  may  have  more  to  do  hereafter. 

The  Constitution  of  New  Hampshire  is  even  more  explicit  as  to 
the  place  of  voting,  to  wit :  in  an  elector's  meeting^  duly  warned 
and  holden,  where  the  votes  of  the  inhabitants  are  to  be  received 
in  the  presence  of  the  selectmen  in  open  meeting.  And  under  this 
it  was  held,  that  the  right  of  suffrage  was  to  be  exercised  by  the 
elector  in  person,  at  the  meetings  duly  held  for  that  purpose,  and 
that  this  right  could  not  be  exercised  by  or  through  an  agent  or  at- 
torney in  the  manner  contemplated  by  a  proposed  act  of  the  General 
Assembly ;  for  the  provisions  of  which  and  the  reasoning  of  the 
judges,  see  2  Am.  Law  Reg.  (N.  S.)  140.  This  conclusion  we  re- 
mark is  not  only  clearly  warranted  by  the  Constitution,  but  by  the 
common  law  principle  that  in  all  public  elections,  every  vote  must  be 
personally  given — a  principle  which  under  our  form  of  government 
is  not  only  well  recognised  but  of  vital  practical  importance. 

The  Constitution  of  Wisconsin  (§  5,  art.  13)  declares  that :  <<  All 
persons  residing  upon  the  Indian  lands  within  any  county  of  the 
state  qualified  to  exercise  the  right  of  suffrage  under  this  consti- 
tution shall  be  entitled  to  vote  at  the  polls  which  may  be  held 
nearest  their  residence,  for  state,  United  States,  or  county  officers ; 
provided  that  no  person  shall  vote  for  county  officers  out  of  the 
County  in  which  he  resides,''  Under  this  it  has  been  held  that  the 
proviso  did  not  mean  to  prohibit  the  voter  from  being  allowed  to 
east  his  ballot  outside  of  the  county  in  which  he  resided,  but  to 
prohibit  him  from  voting  for  officers  of  a  county  in  which  he  did  not 
reside.  See  State  ex  rel.  Chandler  vs.  Main  (Manuscript  Op.  Sup. 
Court  Wisconsin,  March  1863.) 

In  Pennsylvania,  the  constitutional  provision  is  that :  <<  In  all 
elections  by  the  citizens,  every  white  freeman  of  the  age  of  twenty- 
one  years,  having  resided  in  this  state  one  year,  and  in  the  election 
district  where  he  offers  to  vote  ten  days  immediately  preceding 
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such  election  *  ♦  *  shall  enjoy  the  rights  of  an  elector."  (Amended 
Constitution,  §  1,  art.  8.)  Woodward,  J.,  in  the  case  of  Chase  vs. 
Miller^  2  Am.  Law  Beg.  146,  in  what  must  be  admitted  to  be  a 
very  able  and  almost  exhaustive  opinion,  holds  that  the  law  al- 
lowing soldiers  to  vote  outside  of  the  boundaries  of  the  state  is  in 
conflict  with  this  section  of  the  Constitution,  and  is  therefore  null 
and  void. 

So  far  as  we  k  now,  these  are  the  only  decisions  bearing  upon  the 
question  now  before  us.  And  in  view  of  the  constitutional  provi- 
sions of  these  several  states,  we  hazard  nothing  in  saying  that 
neither  of  them  (unless  it  may  be  Pennsylvania)  are  so  far  analo- 
gous to  our  own,  as  to  make  the  decision  controlling  as  authority. 
In  prescribing  the  time,  place,  and  manner  of  conducting  elections, 
the  constitutions  of  the  several  states  differ.  <<  In  some,"  in  the 
language  of  the  case  above  cited  from  Connecticut,  *<  all  are  pre- 
scribed with  that  particularity  which  forbids  all  action  by  the 
legislature.  In  others  neither  are  prescribed,  but  the  qualifica- 
tion required  of  the  voter  is  fixed,  and  the  power  to  regulate  the 
time,  place,  and  manner  committed  to  the  legislature."  Thus  in 
Louisiana  it  is  declared  that ;  <<  No  person  shall  be  allowed  to  vote 
a^any  election  held  in  this  state  except  in  the  parish  of  his  resi- 
dence, and  in  cities  and  towns  divided  into  election  precincts,  in 
the  election  precinct  in  which  he  resides."  (Const.  1852,  Tit.  2, 
Art.  13.) 

To  the  same  effect  is  the  Constitution  of  Kentucky,  which  de- 
clares that  the  elector  shall  have  certain  qualification,  and  <<  shall 
vote  in  said  precinct  (that  of  his  residence),  and  not  elsewhere." 
(Const,  of  1850,  Art.  2,  §  8.) 

A  similar  provision  is  contained  in  the  Constitution  of  Illinois, 
Art.  6,  §  1.  The  Constitution  of  Michigan  (1850,  Art.  7,  §  1), 
Ohio  (1851,  Art.  5,  §  11),  and  California  (1859,  Art.  2,  §  1),  on 
the  other  hand  contain  no  such  express  provisions,  or  restrictions, 
and  are  not  so  entirely  unlike  our  own. 

These  brief  references  to  some  of  the  state  constitutions  but  serve 
to  show  how  true  it  is  that  each  state  regulates  the  exercise  of  the 
elective  franchise  for  itself,  and  that  the  legislature  thereof  is  left 
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more  or  less  free  or  is  more  or  less  restricted  by  the  fundamental 
law.  We  suppose  it  to  be  a  proposition  which  will  not  be  denied, 
that  where  the  time,  place,  and  manner  of  holding  elections,  are  not 
prescribed  by  the  constitution  but  committed  to  the  legislature, 
the  reception  of  rotes  out  of  the  precinct  or  county  of  the  elector's 
residence  may  be  constitutionally  authorized.  It  is  expressly  so  held 
in  the  case  above  cited  from  Connecticut,  and  this  ruling  certainly 
accords  with  the  object  and  purpose  of  a  state  constitution  and  the 
powers  well  understood  to  be  possessed  by  the  legislature — for  the 
constitution,  as  applied  to  the  legislative  department,  is  a  limi- 
tation and  not  a  grant  of  power.  Or,  in  other  words,  if  the  leg- 
islature is  not  restricted,  it  has  full  power  to  provide  who  shall 
have  the  right  of  suffrage,  and  prescribe  the  time,  place,  and  man- 
ner of  its  exercise — for  the  legislature  clearly  has  the  power  to 
legislate  on  all  rightful  subjects  of  legislation,  unless  expressly  pro- 
hibited from  so  doing,  or  where  the  prohibition  is  implied  from 
some  express  provision.  This  theory  must  never  be  lost  sight  of 
by  courts  in  examining  the  powers  of  the  legislature.  It  is  ele- 
mentary, cardinal,  and  possesses  frequently  controlling  weight  in 
determining  the  constitutional  validity  of  their  enactments.  Where 
the  prohibition  is  express,  of  course  there  can  be  no  exercise  o^ 
power.  So  where  it  is  necessarily  implied  from  some  express 
provision,  the  law-making  power  cannot  interfere. 

In  either  event  the  constitution  is  to  be  taken  as  a  clear  and 
full  mandate,  and  the  legislature  cannot  change,  extend,  or  control 
its  meaning.  Thus  if  the  constitution  declares  that  a  thing  shall 
be  done  in  a  particular  manner  or  way,  it  is  implied  necessarily 
that  it  shall  not  be  done  in  any  other.  To  illustrate,  if  it  de- 
clares that  the  votes  of  the  electors  shall  be  cast  at  a  particular 
place,  it  is  not  necessary  to  prohibit  by  express  words  their  being 
cast  at  any  other.  But  if  there  is  no  such  express  declaration  and 
none  fairly  to  be  implied,  it  is  within  the  power  of  the  legislature 
to  fix  the  place.  And  this  we  repeat,  upon  the  principle  that  the 
General  Assembly  possesses  all  legislative  authority  not  delegated 
to  the  General  Government,  or  prohibited  by  the  constitution.  We 
need  hardly  remark,  to  avoid  misapprehension,  that  this  geperal 
statement  of  the  proposition  has  no  reference  to  the  rights  retained 
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by  the  people  as  contemplated  by  the  last  clause  of  the  first^  article 
of  the  constitution,  for  an  exposition  of  which  see  The  State  ex  reL 
vs.  The  County  of  Wapello^  13  Iowa  388. 

In  view  of  these  authorities  and  general  principles,  what  con- 
struction shall  be  given  to  the  provision  under  consideration  ?  It 
is  observable  that  the  constitutions  of  some  of  the  states,  and  es- 
pecially tlie  Western  States,  contain  very  different  language  from 
that  found  in  states  east  and  south.  Thus,  in  the  states  of  Con- 
necticut and  New  Hampshire,  a  ^'  town  meeting*'  is  contemplated, 
the  electors  are  warned  to  be  present  and  their  votes  are  to  be 
cast  there  in  the  presence  of  the  selectmen — or,  as  it  is  expressed 
in  the  Constitution  of  Massachusetts,  the  votes  are  ^'  to  be  given 
in*'  at  such  meeting,  to  the  selectmen  so  presiding.  In  most  of 
the  states  south,  and  some  of  those  west,  while  no  '^  town  meetings" 
are  provided  for,  it  is  clearly  and  expressly  declared  that  the  elec- 
tor shall  not  be  entitled  to  vote  except  in  the  county  in  which  he 
may  reside  at  the  time  of  the  election.  (In  addition  to  those  al- 
ready cited,  see  Alabama,  Art.  3,  585.)  In  such  cases,  there 
could  remain  no  reasonable  room  for  controversy — for  the  affirm- 
ative words  imply  a  negative  so  strongly  that  the  use  of  negative 
'words  was  unnecessary — or  in  the  language  of  Chancellor  Kent, 
the  means  for  the  exercise  of  a  power  (or  right)  are  so  clearly  given 
or  prescribed,  that  no  other  or  different  means  could  be  employed, 
(1  Com.  515.) 

The  constitution  of  this  state  is  not,  however,  so  explicit.  There 
is  certainly  no  express  provision  like  that  found  in  Alabama,  and 
the  other  states  referred  to,  prohibiting  the  exercise  of  the  right, 
except  in  the  county  of  the  elector's  residence.  If  no  express  pro- 
hibition, is  any  necessarily  implied  ? 

It  is  not  claimed,  nor  could  it  well  be,  that  soldiers  in  the  vol- 
unteer service  of  the  Government,  by  their  absence,  have  lost  or 
changed  their  residence.  It  still  remains,  unless  changed  by  some 
other  act,  in  the  county  of  their  residence  at  the  time  of  entering 
the  service.  If  at  home  or  in  the  county  pf  their  residence,  on  the 
day  of  election,  they  would  unquestionably  have  the  right  to  vote, 
if  otherwise  qualified.  Thus  far  therefore  there  is  no  difficulty. 
The  inquiry  then  is,  whether  the  constitution  fixes  the  place  of 
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▼oting,  (in  the  county),  as  a  test  of  qualification — or  whether  it 
gives  the  qualifications  and  leaves  the  place  of  voting  to  the  legis- 
lature. 

And  the  argument  is  legitimate  that  as  our  constitution  differs 
from  those  of  other  states,  there  was  an  object  in  the  phraseology 
employed.     For  when  it  is  remembered  that  very  many  states  had 
before  1857,  by  their  constitutions,  used  such  express  and  clear 
language,  prohibiting  the  exercise  of  the  right,  out  of  the  county 
or  precinct  of  the  voter's  residence,  and  that  our  convention  had 
the  benefit  of  such  provisions  and  lights,  it  is  fair  to  presume  that 
the  same  or  similar  language  would  have  been  used,  if  it  had  been 
intended  to  fix  the  same  qualification.    The  words  of  the  constitu- 
tion furnish  the  test  to  which  the  statute  is  to  be  brought,  and  gen- 
erally all  arguments  derived  from  general  principles  must  be  ad- 
dressed to  the  legislature  or  the  people,  and  not  to  us.     (21  Penn. 
St.  R.  162.)     And  when  we  find  two  instruments  upon  a  given 
subject — one  of  which  clearly  forbids  the  doing  of  an  act  or  the 
exercise  of  a  power — while  the  other  contains  no  such  express  pro- 
hibition, but  at  the  utmost  can  only  be  claimed  to  do  so  by  implica- 
tion— ^the  fair  and  legitimate  inference  is  that  the  words  of  the  lat- 
ter were  not  intended  to  have  the  same  force  and  effect  as  the 
former.     And  this  is  especially  true  when  the  latter  is  made  sub- 
sequent to  and  in  the  light  of  the  former. 

But  in  further  examining  the  very  words  of  the  constitution,  let 
U8,  if  we  can,  arrive  at  their  meaning.  The  leading  object,  un- 
doubtedly, was  to  define  who  should  be  entitled  to  vote.  First — He 
must  be  a  white  male  citizen  of  the  United  States.  Second — Of  the 
age  of  twenty-one  years.  Third — A  resident  of  this  state  six 
months  next  preceding  the  election.  Fourth — A  resident  of  the 
county  sixty  days.  Now,  if  it  be  admitted  that  the  incidents  of 
residence  in  the  state  and  county  inhere  in  the  voter,  in  the  sense  that 
sex,  age,  and  color  inhere  in  the  person  as  well  as  the  voter,  it  by  no 
means  follows,  that  the  legislature  might  not  fix,  at  its  discretion, 
i\ie  place  where  those,  to  whom  these  incidents  attach,  or  possessing 
these  qualifications,  may  exercise  the  right.  For  it  is  admitted 
that  when  the  constitution  says,  "  white  male  citizen,"  it  negatives 
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the  right  of  the  legislature  to  confer  the  elective  franchise  upon 
females  or  persons  of  color.  So  when  it  prescribes  a  residence  in  the 
state  six  months,  and  the  count j  sixtj  days,  it  equally  prohibits  the 
conferring  the  right  upon  those  having  a  residence  of  three  months 
and  twenty  days.  If  nothing  was  said  about  residence,  it  would  be 
entirely  competent  for  the  legislature  to  fix  it,  at  one  day  or  five 
years.  But  the  constitution  in  the  language  used,  intended  to  de- 
clare who  should  enjoy  the  right  of  suffrage,  rather  than  where  it 
should  be  exercised,  and  the  incident  of  place^  or  the  place  of  ex- 
ercising the  right,  is  not  attached  as  a  qualification  of  the  voter. 

It  is  said,  however,  that  he  must  claim  his  vote  in  the  county  of 
his  residence,  that  he  cannot  vote  unless,  in  the  language  of  the 
constitution,  he  is  a  resident  "  of  the  county  in  which  he  claims  his 
vote,"  and  that  this  necessarily  limits  the  place  of  the  enjoyment 
of  the  right.  The  foregoing  views  to  some  extent  answer  this 
proposition.  But  we  remark  further  that  the  words  of  the  instru- 
ment must  not  be  forgotten,  added  to,  or  changed.  What  weight 
should  be  given  then  to  the  word  claims  ?  Does  the  assertion  of 
this  right,  or  a  claim  to  exercise  it,  constitute  any  part  of  the 
qualifications  of  the  voter  ?  In  other  words,  if  he  is  of  the  right 
age,  sex,  and  color,  and  has  the  requisite  residence,  is  he  not  a 
qualified  voter  though  he  may  not  claim  to  exercise  that  right  ? 
If  so,  then  how  can  the  claim  of  a  right,  already  perfect,  add  to 
its  completeness  ?  Or  how  can  the  place  of  asserting  it,  figure  in 
the  qualifications  ?  Not  only  so,  but  to  claim  a  thing,  is  to  demand 
a  right  or  a  supposed  right.  When  the  right  is  asserted,  it  is 
claimed,  though  it  may  not  be  granted.  It  may  be  asserted  by 
words,  or  by  other  means.  Etymologically,  it  by  no  means  implies, 
that  place  or  presence  are  essential  to  its  potency  or  completeness. 
On  the  other  hand,  to  "  offer"  to  do  a  thing,  is  to  bring  to  or  before — 
to  present  for  acceptance  or  rejection — to  exhibit  something  that 
may  be  taken  or  received  or  not.  And  hence  the  argument  drawn 
from  the  case  in  Pennsylvania,  is  not  by  any  means  conclusive. 
For  while  in  the  language  of  Woodward,  J.,  it  may  be  true  that  to 
"  offer"  to  vote  by  ballot,  is  to  present  one's  self,  with  proper  qual- 
ifications, at  the  time  and  place  appointed,  and  make  manual  de- 
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liYerj  of  the  ballot,  to  the  officers  appointed  by  law  to  receive  it 
— it  by  no  means  necessarily  follows,  that  the  same  would  be  the 
meaning  of  the  word  ^^  claims*'  as  used  in  our  constitution.  The 
one  does  not  imply  so  conclusively  as  the  other,  the  idea  of  a  per- 
sonal presence  in  order  to  assert  the  right.  But  aside  from  this, 
we  must  not  forget,  that  the  language  is  not  that  the  voter  must 
claim  his  vote  in  the  county,  but  in  speaking  of  residence  says 
that  it  must  be  in  the  county  sixty  days.  And  the  person  cannot 
claim  to  be  an  elector  in  any  other  county  than  where  he  has  euch 
residence.  This  in  substance  is  what  is  meant  by  the  word  '^  claims." 
If  more  had  been  meant  or  intended  it  seems  to  us  that  other  and 
different  language  would  have  been  used. 

But  let  us  suppose  there  is  doubt  as  to  the  correctness  of  the 
above  construction — then  what  is  our  duty  in  the  premises  ?  The 
law  has  been  passed  by  the  legislature,  a  co-ordinate  branch  of 
the  government,  acting  under  like  solemn  obligations  and  respon- 
sibilities with  ourselves — has  been  approved  by  the  executive,  who 
has  taken  a  like  oath  to  support  the  constitution — and  we  are  now 
called  upon  to  declare  it  invalid.  If  it  is  so,  in  our  judgment, — 
that  is,  if  we  conclude  that  the  infraction  is  clear,  palpable,  and 
plain — ^then  most  unquestionably  it  is  our  duty  to  so  declare.  On 
this  subject,  no  court  should  seek  or  desire  to  escape  responsibility. 
The  constitution  should  be  expounded  as  it  is  found,  and  never 
bent  or  warped  to  meet  any  public  exigency.  All  branches  of 
the  government,  but  courts  especially,  for  the  welfare  and  perpe- 
tuity of  the  government,  should  carefully  and  strictly  adhere  to  its 
letter  and  spirit.  But  while  this  is  all  true,  while  we  would,  as  we 
have  heretofore  done,  most  unhesitatingly  declare  invalid  any  law, 
which  in  our  opinion  was  clearly  obnoxious  to  the  provisions  of  the 
constitution — and  while  we  may  be  permitted  to  say  that  we  trust 
that  this  power  may,  in  proper  cases,  be  exercised  by  the  courts 
fearlessly,  independently,  yet  always  wisely,  we  cannot  forget 
that  among  the  fundamentals  of  the  law  almost  is  the  proposition, 
that  "  we  can  declare  an  act  void  only  when  it  violates  the  consti- 
tution, clearly,  palpably,  plainly,  and  in  such  manner  as  to  leave 
no  doubt  or  hesitation  on  our  minds."     (21  Fenn.  1G2.)    Lest 
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this  may  be  regarded  as  stating  the  rule  in  too  strong  language, 
we  refer  to  Adams  vs.  Howe^  14  Mass.  845,.  where  it  is  said,  that 
the  court  when  called  upon  to  decide  the  constitutional  validity  of 
a  law,  will  presume  in  its  favor  until  the  contrary  clearly  appears : 
^'  so  that  in  any  case  substantially  doubtful,  the  law  would  have  its 
force.  *  *  And  the  court  will  never  declare  a  statute  void,  unless 
the  nullity  and  invalidity  of  the  act  be  placed,  in  their  judgment, 
beyond  a  reasonable  doubt  J**  So  in  Kentucky  it  is  held  that  if  it 
be  doubtful  or  questionable  whether  the  legislature  has  exceeded 
its  limits,  the  judiciary  cannot  interfere,  though  it  may  not  be  sat- 
isfied that  the  act  is  constitutional.  (2  Mon.  178.)  And  to  the 
same  effect  are  the  following  cases,  as  well  as  many  others :  City 
of  Lexington  vs.  McQuillenj  9  Dana  514;  (Griffith  et  al.  vs.  Ohio 
^  Ind.  Railroad  Co.^  20  Ohio  (App.)  1 ;  Cooper  vs.  Telfair^  4  Dallas 
14 ;  The  State  ex  rel.  vs.  County  Judge^  2  Iowa  280 ;  Telfair  vs. 
McCHn,  1  Gray  1 ;  Tyler  yq.  Tlie  People,  8  Mich.  388. 

In  view  of  this  well-settled  rule,  recognised  in  the  foregoing 
cases,  we  feel  entirely  satisfied  as  to  our  duty  in  the  present  case. 
There  is  certainly  a  substantial  doubt.  It  is  certainly  true  that 
we  cannot,  with  conclusive  satisfaction  place  our  finger  upon  the 
language  of  the  constitution,  which  is  clearly  and  palpably  vio- 
lated— (5  Mich.  251) — and  though  we  might  not  be  satisfied  of  its 
constitutionality, — yet  if  not  satisfied  of  its  unconstitutionality,  it  is 
our  duty  to  uphold  the  law.  And  this  view  we  present,  because 
the  law,  the  power  possessed  by  courts,  the  whole  current  of  adju- 
dications, the  frame  work  of  our  state  government,  render  it  emi- 
nently just  and  sustainable,  and  with  no  disposition  to  shrink  from 
the  discharge  of  duty.  As  no  court  should  fail,  in  a  proper  case, 
to  pronounce  against  the  validity  of  a  law,  when  necessary,  neither 
should  it  by  metaphysical  doubts  and  difficulties  defy  and  overrule 
the  public  will,  by  showing  that  the  power  exercised  by  the  legis- 
lature was  or  might  be  questionable. 

The  foregoing  considerations  dispose  of  the  body  of  the  case. 
Other  parts  of  it,  or  points  made,  are  but  arguments  adduced  to 
show  the  unconstitutionality  of  the  act,  the  inexpediency  of  such 
legislation,  or  corollaries  from  the  preceding  or  main  proposition. 
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The  length  of  the  opinion  forbids  that  we  should  examine  them  in 
detail. 

Briefly  we  remark,  however,  that  with  the  expediency  of  the  law 
we  have  nothing  to  do.  It  is  sufficient  that  the  legislature  has 
declared  this  as  a  part  of  the  public  policy  of  the  state. 

As  to  the  thought  that  the  convention  framing  the  constitution 
never  contemplated  or  "  dreamed"  of  authorizing  a  ballot  to  be 
taken  outside  of  the  state,  we  refer  to  what  has  already  been  said, 
and  to  the  opinion  in  the  Wisconsin  case  above  cited.  The  argu- 
ment is  there  placed  in  a  clear,  and  to  our  minds,  satisfactory 
form,  and  we  could  not  hope  to  add  to  its  conclusiveness  by  further 
elaboration. 

But  it  is  also  urged  that  the  law  has  an  extra-territorial  opera- 
tion— that  the  laws  of  a  state  can  only  have  operation  within  its 
limits,  and  that  as  this  law  provides  for  the  organization  of  elec- 
tion boards,  the  holding  of  an  election,  the  administering  of  oaths 
beyond  the  state,  or  within  the  jurisdiction  of  other  tribunals,  and 
for  the  punishment  of  illegal  voting  and  false  swearing  in  such 
elections,  it  is  necessarily  invalid. 

We  are  not  aware  that  any  of  the  cases  cited  and  relied  upon  by 
counsel  intimate  that  a  law  of  this  character  would  be  invalid  for 
the  reason  stated.  On  the  contrary,  one  of  them  at  least  (the 
Connecticut  case),  as  we  have  already  seen,  expressly  holds  that  if 
the  time,  place,  and  manner  are  committed  to  the  legislature,  the 
reception  of  votes  out  of  the  state  may  be  constitutionally  authorized. 
Not  only  so,  but  the  law  is  intended  to  act  upon,  and  give  a  rule 
for  the  government  of  the  citizens,  residents,  or  subjects  of  the 
state  though  they  may  be  out  of  the  state — upon  a  subject  and  in 
relation  to  a  matter  which  concerns  and  affects  them  as  such  citi- 
lena  or  subjeots — and  which  affects  also  the  sovereignty  of  this 
state  and  in  no  manner  concerns  any  other  jurisdiction.  That  per- 
sons violating  the  law  cannot  be  punished  until  they  come  or  are 
brought,  without  violation  of  the  rights  of  another  sovereignty, 
within  the  territorial  jurisdiction  of  this  state,  avails  nothing,  for, 
as  is  well  said  by  Bronson,  J.,  in  Adams  vs.  The  People^  1  Com- 
fitock  178,  this  is  no  more  than  happens  when  a  criminal  escapes 
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after  haying  committed  a  crime  within  the  state*  Jurisdiction, 
of  the  offence  or  subject-matter,  is  a  very  different  thing.  And 
upon  this  subject,  see  ako  Tyler  vs.  The  People^  7  Mich.  162 ;  8  Id. 
320 ;  8  Denio  190. 

But  suppose  no  penalty  was  provided  for  false  swearing  or 
illegal  voting— or  that  those,  if  any,  guilty  in  these  respects 
cannot  be  punished,  does  it  therefore  follow  that  in  a  proceeding 
of  this  character,  we  would  be  justified  in  declaring  the  entire  act 
void  ?  If  the  legislature,  in  the  general  election  law,  should  fail 
to  provide  a  penalty  for  illegal  voting,  would  the  result  be  that 
the  act  should  have  no  operation  and  that  all  the  votes  cast  would 
be  illegal  ?  It  seems  to  us  most  clearly  not.  Then  again,  in  what 
does  such  legislation  differ  from  those  acts  found  in  all  the  states, 
authorizing  the  appointment  of  commissioners  abroad  to  take  depo- 
sitions, acknowledge  deeds,  and  the  like ;  as  also  the  taking  of 
depositions  in  other  states  to  be  used  in  our  courts  ?  Can  those 
swearing  falsely  in  such  cases,  be  punished  in  this  state  ?  If  not, 
is  the  testimony  therefore  to  be  rejected  ?  This  has  never  been 
the  holding  of  any  court,  to  our  knowledge. 

Looking  therefore,  in  conclusion,  to  both  the  letter  and  spirit  of 
the  constitution — only  anxious  to  view  the  question  as  one  of  legal 
or  constitutional  right — discarding  all  thought  of  expediency — all 
considerations  touching  the  justice  of  the  law — as  anxious  as  any 
other  tribunal,  that  ^'  a  free  and  honest  suffrage"  shall  alone  be 
provided  for  and  sustained,  keeping  in  view  the  great  principles 
and  even  lesser  rules  governing  our  action,  we  feel  constrained  to 
say — "  in  fidelity  to  the  oath  we  have  sworn" — that  this  law  can 
be  and  should  be  upheld. 

The  first  case  is  reversed.     The  other  two  are  afiirmed. 

The  aboTo  opinion  of  the  Supreme  unconstitutional.  The  decision  of  the 
Court  of  Iowa,  just  delivered,  is  yet  in  Supreme  Court  of  Wisconsin,  as  well  as 
manuscript,  and  wiU  appear  in  the  14th  that  of  Iowa,  affirms  the  yaUdity  of  such 
Volume  of  Iowa  Reports.  We  have  be-  laws.  Because  different  results  have 
fore  published  in  the  Register  the  deci-  been  reached,  it  does  not  follow  that 
sions  of  the  Supreme  Court  of  Connecti-  there  is  any  real  conflict  in  the  deci- 
cut.  PennsjWania,  and  New  Hampshire,  sions — the  proyisions  of  the  state  con- 
holding  under  their  constitutions  laws  stitutions  being  more  or  less  dissimilar, 
similar  to  the  one  in  question  to  be  The  aot  of  the  Iowa  Legislature,  a 
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v«ry  brief  abstract  of  whioli  oaljr  is  abo^e  case  was,  whether  the  constitutional  pro- 
giren,  is  rery  full  and  explicit,  and  con- .  vision  cited  jixtd  the  place  of  Toting  in 
tains  many  and  most  effectual  safeguards  tht  county.  Upon  an  examination  of  the 
against  frauds  and  fraudulent  voting,  provision  itself  it  will  be  seen  that  the 
It  is  plain,  as  urged  bj  Mr.  Justice  question  was  one  of  great  delicacy  and 
Wbioht,  that  the  General  Assembly,  un-  nicety.  It  is  ably  discussed  in  the  fore- 
less  inhibited  by  the  organic  law,  may  going  opinion,  and  after  some  consider- 
prescribe  the  time,  place,  and  manner  of  able  reflection,  while  fully  appreciating 
voting,  and  hence  may  provide  for  the  and  freely  admitting  the  grave  doubts  ' 
reception  of  votes  outside  of  the  state  which  surround  it,  the  writer,  if  his  in 
litnits.  dividual  opinion  may  be  ventured,  is  not 
The  great,  and  it  is  conceived,  the  prepared  to  say  that  it  was  wrongly  de- 
only,  material  question  in  the  foregoing  cided.  J.  F.  D. 
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Dhtriet  Court  of  the  United  States — District  of  Massachusetts. 

THE  CHEROKEE. 

It  is  the  duty  of  the  Prize  Court  to  determine  what  ships  shall  share  in  the 
proceeds  of  a  prize ;  but.  it  is  the  province  of  the  Secretary  of  the  Navy  to 
ascertain  and  decide,  at  least  in  the  first  instance,  what  persons  oonstituted  the 
offieers  and  crews  of  such  ships  and  the  flag-officer  of  a  squadron,  and  the  share 
which  each  shall  receive. 

All  prizes  belong  primarily  to  the  Government,  and  any  person  claiming  to  par- 
ticipate therein  must  show  a  grant  from  the  Government. 

The  English  prize  acts  and  the  decisions  under  them  examined  and  oonnnented  on 
at  length. 

The  origin  and  growth  of  the  doctrine  of  constructive  capture  stated. 

The  English  dootrine  of  constructive  capture  by  association  is  entirely  judicial, 
has  not  been  uniform,  is  not  well  defined  or  settled,  and  appears  finally  to  have 
been  discarded. 

The  statutes  of  the  United  States  provide  expressly  for  two  classes  of  ships  which 
shall  share  the  proceeds  of  a  prise : 
(1).  Those  making  the  capture ; 
(2).  Those  within  signal  distance  of  the  vessel  making  the  capture. 

The  statutes  of  the  United  States  having  thus  adopted  only  a  portion  of  the 
English  doctrine  of  constructive  capture,  our  courts  will  not  go  beyond  the 
limits  thns  assigned  them. 

The  United  SUtes  Prize  Acts  of  1799,  1800,  and  1862  commented  on. 

No  counsel  appeared  for  any  party,  but  suggestions  were  made 
in  communications  from  some  of  the  vessels  claiming  as  joint  cap- 
tors. 

Vol.  XII.— 19 
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SPRAGUEy  J. — The  Steamer  Cherokee  and  cargo  were  captared 
on  the  8th  of  May  last  by  the  United  States  ship-of-war  Ganan- 
daigua  and  sent  into  this  port.     They  have  both  been  condemned. 

The  question  now  arises  how  shall  the  proceeds  be  distributed. 

It  is  the  duty  of  this  court  to  determine  what  ships  shall  par- 
ticipate in  the  proceeds  of  a  prize ;  but  it  is  the  province  of  the 
Secretary  of  the  Navy  to  ascertain  and  decide,  at  least  in  the  first 
instance,  what  persons  constituted  the  ofScers  and  crews  of  such 
ships  and  the  flag  officer  of  a  squadron,  and  the  share  which  each 
shall  receive.  I  mention  this  because  communications  have  been 
received,  founded  on  the  erroneous  supposition  that  this  court  was 
to  decide  upon  the  claims  of  individuals  as  flag  officers  or  otherwise, 
and  it  is  desirable  that  it  should  be  known  that  such  claims  must 
be  presented  to  the  Navy  Department. 

Applications  to  be  allowed  to  share  in  this  prize  have  been  pre- 
sented in  behalf  of  the  following  vessels :  New  Ironsides,  Stettin, 
Wamsutta,  Flag,  Paul  Jones,  Lodona,  Marblehead,  Huron,  Pow- 
hatan, and  Housatonic.  Some  of  these  applications  are  quite  in- 
formal. But  I  shall  treat  them  all  as  petitions  duly  presented. 
Since  the  decree  of  comdemnation  the  depositions  of  one  or  more 
of  the  officers  of  each  of  the  above-mentioned  ships  have  been  taken. 
These  have  been  examined  with  the  other  evidence  in  the  case.  It 
appears  that  the  Ganandaigua  and  the  petitioning  ships  composed  the 
blockading  squadron  ofi*  Gharleston.  All  excepting  the  Lodona 
were  stationed  at  different  places  immediately  off  the  city  so  as  to 
guard  the  more  direct  approaches. 

The  Lodona  was  stationed  at  Bull's  Bay,  to  guard  that  channel 
of  communication  to  Gharleston,  and  was  about  sixteen  miles  from 
the  rest  of  the  squadron. 

On  the  evening  of  the  5th  of  May  last,  the  Gherokee  ran  out 
of  the  port  of  Gharleston.  She  was  first  discovered  by  the  steamer 
Flag,  who  fired  one  or  more  guns  at  her,  as  she  was  passing  by, 
and  also  threw  up  a  rocket. 

She  was  then  discovered  by  the  Ganandaigua,  a  steamer  lying 
outside  of  the  Flag,  which  immediately  got  under  way  in  pursuit. 
This  was  about  eleven  o'clock  at  night.     The  pursuit  was  continued 
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about  three  and  a  half  hours,  when  the  Canandaigua  having  come 
within  cannon-range  fired  a  gun,  and  the  Cherokee  hove  to  and 
Furrendered.  The  commencement  of  the  chase  was  seen  by  several 
of  the  blockading  vessels,  but  no  one  of  them  started  in  pursuit. 
All  remained  at  their  anchorage.  Both  pursuer  and  pursued  were 
entirely  lost  sight  of  about  one  hour  after  the  chase  began  ;  and 
the  place  where  the  capture  was  actually  made  was  thirty-five  miles 
from  the  blockading  squadron.  No  vessel  of  the  squadron  was 
within  signal  distance  of  either  the  Canandaigua  or  Cherokee  at 
the  time  of  the  capture. 

All  prizes  made  by  our  ships  of  war  belong  primarily  to  the 
United  States,  and  any  person  who  claims  to  participate  therein 
must  show  a  grant  from  the  Government. 

There  have  been  three  Acts  of  Congress  making  such  grants. 
That  of  1799,  c.  24,  that  of  1800,  c.  88,  and  that  of  1862,  c.  204. 
The  first  of  these  three  acts  remained  in  force  about  a  year.  Its 
provisions  are  so  similar  to  those  of  subsequent  acts  that  they  need 
not  be  here  recited.  The  fifth  section  of  the  Act  of  1800  says, 
that  the  proceeds  of  all  ships  and  vessels,  and  the  goods  taken 
on  board  of  them,  which  shall  be  adjudged  good  prizes,  shall  "^  *  "^  "^ 
when  of  inferior  force  be  divided  equally  between  the  United  States 
and  « the  officers,  and  men  making  the  capture."  The  sixth  section 
provides  that  «  whenever  one  or  more  public  ships  or  vessels  are  in 
sight  at  the  time  any  one  or  more  ships  are  taking  a  prize  or  prizes, 
they  shall  all  share  equally  in  the  prize  or  prizes."  The  statute 
of  1862,  sec.  2,  copies  the  first  of  the  foregoing  provisions  verbatim. 
But  it  does  not  preserve  the  phraseology  of  the  second.  In  section 
3  it  says,  «  When  one  or  more  vessels  of  the  navy  shall  be  within  sig- 
nal distance  of  another  making  a  prize,  all  shall  share  in  the  prize." 

This  appears  to  be  a  substitute  for  the  corresponding  provision 
in  the  Act  of  1800.  But  it  is  unnecessary  to  consider  whether  it 
be  so  or  not,  it  being  immaterial  in  the  present  case  whether  the 
former  is  superseded  by  the  latter,  or  whether  both  may  stand  and 
be  enforced  together. 

These  petitioning  vessels  do  not  come  within  either  clause.  No 
one  of  them  was  within  either  sight  or  signal  distance  of  the  Can- 


292  ^^^  GHEBOKEE. 

andaigua  when  she  was  taking  this  prize.  This  is  not  contended 
for.  They  rest  their  claim  wholly  upon  the  fact  that  they  together 
with  the  Canandaigna  composed  the  blockading  squadron.  Does 
that  fact  bring  them  within  the  first  provision  of  the  statutes  of 
1800  and  of  1862,  which  has  already  been  quoted  ?  The  question, 
then,  is  reduced  to  this :  Are  the  officers  and  men  who  were  on 
board  these  vessels  to  be  deemed  <<  officers  and  men  making  the 
capture,"  within  the  meaning  of  the  statute  ?  That  the  capture 
was  actually  made  by  the  Canandaigua  when  and  where  no  other 
vessel  was  in  sight  or  in  a  condition  then  to  render  any  aid  what- 
ever, is  certain. 

Those  on  board  other  vessels,  therefore,  were  not  actual  captors. 

The  question  is, — are  they  to  be  deemed  captors  by  construction 
of  law,  by  reason  of  their  being  a  part  of  the  blockading  squadron  ? 

If  we  look  only  at  our  own  statutes  the  present  question  might 
be  solved  without  much  difficulty.  They  manifestly  provide  for 
two  classes  of  ships, — 

First,  those  making  the  capture ; 

Second,  those  within  signal  distance  of  a  vessel  making  a  capture. 

The  second  section  of  the  Act  of  1862  gives  one-half  to  the 
^'officers  and  men  making  the  capture.*'  The  third  section  gives  a 
share  to  any  vessel  of  the  navy  which  <<  is  within  signal  distance  of 
another  making  a  prize." 

Thus  the  statute  in  the  first  place  gives  half  of  the  prize  to  those 
making  the  capture,  and  then  provides  that  another  class  shall  share 
with  them,  viz.,  vessels  not  themselves  making  the  prize,  but  within 
signal  distance  of  those  that  do  make  it.  From  this  it  seems  clear 
that  the  first  class  are  those  who  actually  make  the  capture,  and 
that  none  others  can  participate  except  those  provided  for  in  the 
second  class. 

This  construction  would  be  adopted  without  hesitation  were  it 
not  for  certain  English  doctrines  which  have  been  supposed  by  some 
to  have  a  direct  and  even  controlling  application  to  our  law. 

It  becomes  necessary  to  bestow  some  attention  upon  the  decisions 
in  which  those  doctrines  are  to  be  found. 

It  must  be  borne  in  mind  that  we  are  not  discussing  a  question 
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of  general  jarispmdence,  or  endeavoring  to.ascertain  a  rule  of  the 
unwritten  law  to  be  determined  by  judicial  precedents  or  consider- 
ations of  justice  and  policy.  But  we  are  endeavoring  to  ascertain 
the  true  meaning  and  intent  of  a  positive  legislative  enactment. 
Of  course  we  do  not  look  to  British  decisions  for  any  direct  expo- 
sition of  our  own  statutes,  to  which  they  can,  at  most,  have  but  an 
indirect  application. 

Those  decisions  are  under  the  English  prize  acts ;  that  is,  they 
give  construction  to  their  own  positive  enactments.  Now,  if  the 
language  which  describes  those  who  are  to  share  in  the  prize  be 
the  same  in  our  statute  as  in  the  British,  then  English  decisions 
may  have  some  application. 

If  such  language  of  the  British  statute  had  received  a  judicial 
interpretation  and  had  thus  acquired  a  settled  and  well-known 
meaning,  and  our  legislature  then  adopted  the  same  language,  it  may 
well  be  supposed  that  they  intended  it  should  bear  the  same  inter- 
pretation. We  must  therefore  endeavor  to  ascertain  what  was  the 
provision  of  the  British  statutes,  and  how  far  there  had  beep  any 
settled  and  well  known  construction  thereof  at  the  times  when  our 
statutes  were  passed. 

The  prize  acts  of  6th  Anne,  c.  16,  and  of  48d  George  III.,  c. 
160,  and  45th  George  III.,  c.  72,  56th  George  III.,  o.  160,  give 
the  prize  to  the  officers  and  crew  by  whom  it  <<  shall  be  taken." 
There  was  a  prize  act  in  83  George  the  III.  which  is  noticed  as 
expired  but  not  printed  in  the  British  Statutes  at  Large.  There  can 
be  no  doubt  however  that  it  gave  the  prize  to  those  who  should 
take  it,  for  in  the  year  1799  Sir  William  Scott  in  the  case  of  The 
Vryheid,  2  Rob.  21,  says,  «  The  Act  of  Parliament  and  the  procla- 
mation give  the  benefit  of  prize  to  the  takers.*' 

In  the  corresponding  provision  in  our  prize  acts,  instead  of  the 
word  <<  take,"  the  word  «^  capture,"  is  used.  I  do  not  think  that 
there  is  any  dilSerence  in  the  import  of  these  two  words  in  the 
connection  in  which  they  are  used,  and  I  proceed  to  consider  the 
effect  of  the  British  interpretation  of  their  statutes  in  the  same 
manner  as  if  our  own  had  in  this  first  provision  adopted  their  lan- 
guage without  the  change  of  a  word. 
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In  construing  their  prize  acts  the  English  courts  have  divided 
the  takers  or  captors  into  two  classes, — the  actual  captors,  and  the 
constructive  captors. 

As  to  who  should  he  deemed  actual  captors,  there  seems  to  have 
been  little  question.  But  there  has  been  much  doubt  and  difficulty 
in  determining  who  should  be  permitted  to  share  as  constructive 
captors.  Judicial  decisions  have  admitted  two  classes  of  king's 
ships.  The  first  is  those  in  sight  at  the  time  of  the  capture.  This 
rule  of  construction  doubtless  grew  out  of  the  difficulty  of  defining 
the  limits  of  actual  assistance  by  joint  action  or  co-operation.  If 
two  ships  were  engaged  in  the  combat  with  the  enemy,  it  is  manifest 
that  both  actually  contributed  to  the  result.  So  where  several 
vessels  place  themselves  in  such  positions  and  proximity  to  an 
enemy's  ship  that  she  cannot  escape,  and  she  strikes  without  resist- 
ance because  resistance  to  such  numbers  would  be  useless,  it  is 
manifest  that  all  are  at  the  time  directly  instrumental  in  efiecting 
the  result.  Then  come  cases  of  ships  being  present,  or  within 
sight,  >At  a  greater  or  less  distance  from  the  actual  captor,  creating 
doubts  whether  they  gave  efficient  aid  or  contributed  in  any  and 
to  what  degree  to  the  capture,  which  doubts  it  would  be  impossible 
satisfactorily  to  solve ;  and  to  avoid  them  and  the  litigation  and 
uncertainty  which  would  attend  each  of  the  numerous  cases  that 
might  arise,  the  courts  adopted  a  general  rule  that  a  king's  ship 
being  in  sight,  should  constitute  her  a  joint  captor  by  construction 
of  law,  upon  the  ground  that  it  must  be  presumed  that  the  actual 
captor  was  thereby  encouraged,  and  that  the  enemy  was  intimidated. 
The  rule  required  that  she  should  be  in  sight  not  only  of  the  cap- 
turing ship,  but  also  of  the  enemy.  There  were  some  exceptions : 
The  Robert,  3  Rob.  196. 

The  doctrine  that  a  king's  ship  being  in  sight  entitled  her  to 
share  in  the  prize,  was  firmly  established.  This  rule  had  the 
advantage  of  being  well  defined  and  of  resting  on  an  intelUgible 
reason. 

A  second  class  of  constructive  captors  has  been  introduced  by 
judicial  decisions.  They  are  those  who,  not  being  in  sight  at  the 
time  of  the  capture,  are  nevertheless  permitted  to  share  in  the 
prize  by  reason  of  some  association  with  the  actual  captor. 
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These  petitioners  claim  to  come  within  this  olasSi  by  reason  of 
their  being  associated  with  the  Canandaigua  in  the  same  blockading 
squadron.  It  becomes  necessary,  therefore,  to  inquire  how  far, 
at  the  several  times  when  our  respective  prize  acts  were  passed, 
there  was  any  settled  and  well-known  construction  by  which  such 
association  conferred  the  rights  of  constructive  joint  captors.  Our 
earliest  prize  act  was  in  1799.  That,  as  already  stated,  has  been 
repealed.  The  next  was  in  1800 — what  was  the  state  of  the  British 
adjudications  at  that  time  ? — There  is  no  doubt  that  they  recognised 
two  classes  of  captors,  one,  the  actual,  and  the  other,  the  con- 
structive, and  that  they  had  determined  that  a  vessel  in  sight  at 
the  time  of  the  capture,  should  share  in  the  prize  as  constructive 
captor.  But  the  question  is,  how  far  had  the  doctrine  of  associa- 
tion been  then  established.  There  were,  doubtless,  many  decisions 
before  that  time,  but  for  the  want  of  trustworthy  reports,  our  means 
of  ascertaining  what  they  were  are  very  imperfect.  We  have  to 
rely  mainly  upon  such  glimpses  as  we  obtain  from  fragmentary 
statements  made  by  the  court  or  counsel  in  the  trial  of  subsequent 
cases.  Of  the  earlier  cases  thus  referred  to,  the  one  most  in  point 
is  The  Mars,  decided  by  the  Lords  1790,  and  cited  in  The  Vryheid^ 
2  Rob.  22.  It  is  thus  stated  in  a  note : — <«  This  was  a  case  of  a 
French  ship  taken  by  one  of  three  king's  ships,  which,  being  ap- 
prised of  the  design  of  the  enemy  to  escape  from  Port  au  Prince, 
had  taken  their  station  at  different  outlets  to  intercept  them.  The 
capture  was  made  by  one  ship.  A  claim  was  given  on  behalf  of 
the  other  two,  to  share  as  joint  captors,  though  not  present  at  the 
capture;  but  it  was  rejected." 

In  1800,  the  knowledge  of  previous  decisions  seems  to  have 
rested  in  a  great  degree  upon  tradition  or  upon  the  recollection  of 
the  judges  and  counsel  who  had  been  engaged  in  the  trials.  We 
learn  something  of  the  state  of  the  law  in  1799,  by  what  is  said  by  Sir 
William  Scott,  in  The  Vryheid.  After  remarking  that  that  was 
a  case  of  joint  capture,  that  is,  a  claim  to  participate  as  constructive 
captors,  he  says :  <(  The  court  has  to  lament  that  cases  of  this 
nature  are,  in  general,  attended  with  much  diflBculty,  as  they 
depend  frequently  on  very  minute  facts,  on  which  the  court  has  to 
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decide  between  contradictory  representations,  and  it  is  to  be  re- 
gretted that  the  decisions  of  the  conrts  on  this  subject  have  not 
always  been  so  uniform  as  it  is  highly  desirable  they  should  be." 
Again,  on  page  28,  he  says :  <<  The  being  in  sight,  generally,  and 
with  some  few  exceptions,  has  been  so  often  held  to  be  sufficient  to 
entitle  parties  to  be  admitted  joint  captors,  that  where  that  fact  is 
alleged,  we  do  not  call  for  particular  cases  to  authorize  the  claim ; 
but  where  that  circumstance  is  wanting  it  is  incumbent  on  the  party 
to  make  out  his  claim  by  an  appeal  to  decided  cases,  or  at  least, 
to  principles  which  are  fairly  to  be  extracted  from  those  cases." 

There  does  not  appear  to  have  been  any  decision  inconsistent 
with  that  in  The  Man,  much  less,  any  one  that  could  control  it ; 
and  it  cannot  be  said  that  in  the  year  1800  the  English  courts  ex- 
tended the  doctrine  of  constructive  capture  by  association  to  cases 
of  blockade,  much  less  that  there  was  any  such  settled  and  well 
known  rule  in  that  respect  as  to  create  a  presumption  that  Congress 
intended  to  adopt  it,  even  if  they  had  copied  the  provisions  of  the 
Briiish  statute.  In  such  case  it  might  have  been  inferred  that 
they  were  satisfied  with  the  decisions  that  had  been  made  in  regard 
to  ships  in  sight  and  approved  of  the  rule  thus  adopted.  Biit  their 
intention  in  this  respect  was  not  left  to  inference.  They  introduced 
a  new  provision  giving  to  ships  in  sight  the  rights  of  joint  captors, 
thus  expressly  declaring  how  far  they  intended  to  adopt  the  doctrine 
of  constructive  capture,  and  repelling  the  presumption  that  they 
intended  to  sanction  it  in  other  cases. 

But  it  has  been  said,  that  previous  to  the  passing  of  our  prize 
act  in  1862,  the  doctrine  of  constructive  capture  by  association  had 
been  fully  established  by  judicial  decisions,  and  especially  in  case 
of  blockade. 

There  have  been  no  such  decisions  in  this  country.  No  such 
construction,  therefore,  had  been  given  to  our  own  statutes.  All 
the  adjudications  relied  upon,  were  made  in  England  in  giving  a 
construction  to  their  own  prize  acts.  Those  decisions  require  some 
attention. 

The  case  of  The  Vryheid,  which  was  decided  in  1799,  has  already 
been  referred  to.     The  claim  of  a  ship  to  share  in  a  prize  made  by 
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a  fleet,  of  whicb  she  had  been  a  part,  was  rejected  upon  the  ground 
that  she  had  been  temporarily  detached  upon  a  separate  service 
before  the  chase  began.  There  are  subsequent  decisions  to  the 
same  effect.     See  Hie  Trinidad^  5  Rob.  86. 

In  The  ForsigJicidj  3  Rob.  815,  816,  the  ship  of  war  Director, 
being  one  of  the  fleet  which  was  blockading  the  Texel,  was  sent  to 
look  out,  and  while  out  of  sight  of  the  rest  of  the  fleet,  made  the 
capture.  "  The  captured  ships  were  not  seen  by  the  -fleet  till  they 
were  in  the  possession  of  the  actual  captor."  Sir  William  Scott 
decided  that  the  whole  fleet  was  entitled  to  share  in  the  prize. 
This  decision  was  on  the  17th  of  June  1801, 

On  the  same  day  in  another  case.  The  ffarmonie,  3  Rob.  318, 
it  appeared  <<  that  the  Scorpion  and  the  Fox  were  sent  by  Captain 
McDougal,  commander  of  a  squadron  employed  in  the  blockade  of 
the  Texel,  as  small  vessels  that  drew  less  water,  to  cruise  for  the 
purpose  of  keeping  up  the  blockade  nearer  in  upon  the  coast, 
where  large  ships  could  not  safely  venture  on  account  of  the  shoals. 
It  was  admitted  that  the  capture  was  made  ten  leagues  from  the 
fleet,  after  a  chase  of  three  or  four  hours  and  completely  out  of 
sight."  Sir  William  Scott  held  that  the  fleet  were  constructive 
joint  captors. 

In  The  &enereux^  decided  by  the  Lords  in  1803,  referred  to  by 
the  court  and  counsel  in  The  Cruillaume  Telly  Edw.  9,  16,  the 
capture  was  made  by  the  Foudroyant  and  two  other  ships.  The 
Lion  claimed  to  be  admitted  as  joint  captor.  It  appears  that  they 
all  belonged  to  a  squadron  under  command  of  Lord  Keith,  who, 
having  received  information  that  a  French  squadron  consisting  of 
four  ships  was  on  the  way  for  the  relief  of  the  French  garrison  at 
La  Yalette,  immediately  made  such  disposition  of  his  ships  as  would 
be  most  likely  to  intercept  them.  "  The  Foudroyant  and  two  other 
ships  of  the  line  were  ordered  to  look  out  for  the  enemy  in  the 
S.  S.  E.,  and  the  Lion  was  ordered  to  take  a  station  off  the  passage 
between  Gaza  and  Malta,"  and  the  rest  of  the  vessels  were 
stationed  in  another  place  or  places  to  prevent  the  enemy  from 
entering  La  Valette.  The  Foudroyant  and  the  two  vessels  with 
her  fell  in  with  the  enemy  and  captured  the  Generenx  on  that  side 
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of  the  island  which  is  opposite  to  La  Yalette.  At  the  time  of  the 
capture  the  Lion  was  sufficiently  near  to  hear  the  report  of  the 
guns  during  the  engagement.  The  Lion  and  the  other  stationed 
ships  formed  a  part  of  the  same  squadron  with  the  Foudroyant 
and  her  two  associates.  All  were  under  the  same  commander,  and 
took  their  respective  stations  by  his  order  to  intercept  the  enemy. 
Such  were  the  allegations  in  behalf  of  the  Lion.  The  court  held 
that  the  allegations  were  insufficient,  that  is,  that  if  all  the  facts 
thus  alleged  were  true,  still  the  Lion  was  not  entitled  to  share 
because  she  was  not  in  sight  at  the  time  of  the  capture.  In  The 
Guillaume  Tellj  decided  in  1808,  Edw.  6,  the  Northumberland 
and  GuUoden  were  part  of  a  squadron  blockading  the  port  of  La 
Valette,  in  which  were  known  to  be  two  French  ships  of  war. 

The  capture  of  these  ships  was  a  special  object  of  the  squadron, 
they  having  also  the  general  purpose  of  preventing  the  escape  of 
other  vessels  and  taking  the  place. 

One  of  them  attempted  to  escape  in  the  night,  was  pursued  and 
captured  by  some  of  the  fleet.  The  petitioning  vessels  had  taken 
an  active  part  in  the  preconcerted  measures  to  prevent  the  escape, 
but  did  not  join  in  the  pursuit,  nor  leave  their  anchorage.  It  does 
not  clearly  appear,  from  the  statement  of  facts  by  the  reporter, 
whether  the  capture  was  made  within  sight  of  the  petitioning  vessels 
or  not. 

Sir  William  Scott,  at  the  close  of  his  judgment,  states  the 
grounds  upon  which  it  rested,  as  follows : — <(Now,  in  this  case,  there 
was  not  only  an  actual  sight ;  not  only  a  perfect  conusance  of  what 
was  going  forward,  but  as  complete  and  uniform  and  persevering 
an  association  in  this  particular  object,  as  well  as  in  the  general 
objects  of  the  blockade,  as  can  be  imagined.  I  am  therefore  of 
opinion,  that  the  Culloden  and  Northumberland  are  entitled  to 
share."  It  is  to  be  observed  that  the  judge  states,  as  a  material 
circumstance,  that  these  vessels  were  in  sight.  I  do  not  think 
that  it  is  to  be  inferred  that  they  were  in  sight  at  the  time  of  cap- 
ture, but  only  at  the  beginning  of  the  chase,  and  this,  I  suppose, 
was  relied  upon  to  distinguish  it  from  The  Oenereux.  There  is 
another  circumstance  which  is  emphatically  dwelt  upon  by  the 
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jiitlge.  It  is  that  the  vessels  of  the  sqnadron  were  associated  not 
only  in  the  general  object  of  a  blockade,  that  is  to  prevent  the 
ingress  or  egress  of  any  vessels,  but  in  the  special  purpose  of  pre- 
venting this  French  ship  of  war  from  escaping.  After  having 
spoken  of  these  ships  as  being  part  of  a  squadron  associated  for 
the  express  purpose  of  making  the  capture,  he  says :  «  The  whole 
fleet  were  acting  with  one  common  consent,  upon  a  preconcerted 
plan  for  the  capture  of  this  prize ;"  and  again,  in  the  quotation 
before  made  from  the  concluding  part  of  his  opinion,  we  notice  this 
explicit  language  :  «  There  was  ....  as  complete  and  uniform  and 
persevering  an  association  in  this  particular  object,  as  well  as  in 
the  general  objects  of  the  blockade,  as  can  be  imagined.*'^ 

From  this  it  would  seem  that  under  the  pressure  of  the  authority 
of  The  Genereux,  the  learned  judge  no  longer  insisted  upon  the 
doctrine  which  he  had  laid  down  in  The  Forsigheid  in  the  year 
1801.  But  in  1809,  that  case  came  again  before  him,  after  proof 
had  been  taken  to  support  the  allegations  which  he  had  admitted, 
and  he  then  reaffirmed  his  former  decision — using  the  following 
language :  <<  Upon  the  principle  which  I  laid  down  upon  the  admis- 
sion of  the  allegation,  I  am  bound  to  pronounce  that  the  whole  fleet 
most  be  entitled  as  joint  captors."     Edw.  Rep.  127. 

In  Le  Bon  Adventure^  decided  in  1810  by  the  Lords  (1  Acton 
239),  Sir  William  Grant,  in  delivering  the  opinion  of  the  court, 
states  the  question  to  be  «  whether  a  vessel  commencing  a  second 
chase,  in  sight  of  a  fleet  of  which  she  had  constituted  a  part  before 
she  had  been  detached,  by  signal,  upon  a  former  chase,  and  cap- 
turing the  second  chase  at  any  distance  from  such  a  fleet,  would 
necessarily,  upon  this  principle,  be  compelled  to  let  in  the  claim 
of  the  whole  fleet,  to  share  in  a  prize  so  made,  notwithstanding 

1  From  (bis  judgment  it  would  be  iuf erred  that  merely  being  part  of  blockading 
Bquadron  to  prevent  the  egress  of  all  Tessels,  without  the  special  object  of  cap- 
turing that  ship,  or  preconcerted  measures  for  that  particular  purpose,  would  not 
hare  entitled  the  ships  which  remained  at  anchor  to  participate  with  those  who 
poTsoed  and  captured,  nor  that  being  associated  both  for  that  special  purpose  and 
the  general  object  of  the  blockade  would  have  been  sufficient  without  at  some 
time  being  in  sight. 
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such  fleet  afforded  no  assistance  or  co-operation  in  the  capture, 
but  actually  bore  away  from  the  captor  on  another  tack."  He 
declared  that  no  such  principle  had  ever  been  recognised,  and  the 
claim  of  the  fleet  was  rejected.  But  in  The  Empress^  decided  by 
Sir  William  Scott,  in  1814,  (1  Dod.  368),  the  ship  of  war  Beagle, 
while  pursuing  an  enemy's  vessel,  discovered  another  ship  of  war, 
the  Rover,  also  in  chase  of  her.  Both  continued  the  pursuit  for 
some  time,  when  a  second  enemy's  vessel  hove  in  sight.  Thereupon 
the  captain  of  the  Beagle,  being  the  superior  officer,  ordered  the 
Rover  to  discontinue  the  pursuit  of  the  first  and  pursue  the  second 
enemy.  She  did  so,  and  after  continuing  the  chase  for  ten  hours, 
and  until  out  of  sight  of  the  Beagle,  made  the  capture.  The 
Beagle  was  admitted  to  share  in  the  prize  by  reason  of  the  alleged 
association ;  although  her  meeting  the  Rover  on  the  ocean  was 
accidental,  and  she  had  continued  her  course  without  pause  or 
deviation  in  pursuit  of  the  first  enemy's  ship,  and  had  afforded  no 
assistance  or  co-operation  in  the  capture,  but  actually  bore  away 
from  the  captor.  It  is  not  easy  to  see  how  the  officers  and  crew 
of  the  Beagle  could  be  deemed  to  have  taken  the  second  enemy's 
ship  when  they  were,  all  the  time,  sailing  for  another  object,  in  a 
different  direction  until  out  of  sight,  and  did  not  even  know  of  the 
capture  until  some  time  afterwards. 

The  L'JEtoilej  2  Dod.  107,  does  not  go  so  far  as  Z%6  UmpresB. 
In  The  Naples  Grantj  2  Dod.  277,  it  is  held  as  a  general  rule  that 
in  order  to  confer  a  right  to  share  in  a  prize  upon  a  vessel  which 
is  engaged  in  the  common  service  in  a  blockade,  or  in  naval  or 
military  operations  of  that  kind,  it  must  be  shown  that  such  vessel 
was  present  at  some  period  of  the  operation,  either  at  the  com- 
mencement, the  intermediate  stage,  or  at  the  time  of  the  surrender. 
It  is  added  that  this  rule  may  not  be  without  exceptions. 

In  The  NodsterUj  decided  in  1809,  by  the  Lords  (1  Acton  140), 
the  court  say  <<  upon  this  we  are  decidedly  of  opinion,  that  it  is 
not  sufficient  that  a  joint  enterprise  shall  exist  at  the  time,  except 
it  expressly  refer  to  the  capture  in  question ;  or,  in  other  words, 
that  the  capture  grew  out  of  the  purpose  and  object  for  which  tie 
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parties  have  been  united,  and  be  the  joint  prodnce  of  an  actual 
co-operation  and  the  object  of  union.*'  This  language,  especially 
the  concluding  sentence,  and  the  decisions  in  The  Mart  and  Tht 
Q-enereux^  indicate  a  disposition  in  the  appellate  tribunal,  not  to  go 
beyond  the  line  of  actual  joint  capture.  The  courts  have  un- 
doubtedly in  many -cases  gone  beyond  this  line,  but  their  decisions 
have  not  been  uniform',  and  to  what  extent  they  mean  to  carry  the 
doctrine  of  constructive  capture  by  association,  is  left  in  doubt. 

Looking  at  the  adjudications  of  both  the  superior  and  subordinate 
courts,  it  cannot  be  said  that  they  present  any  settled  and  well- 
defined  rule.  .  Indeed  the  whole  course  of  the  decisions  in  favor 
of  constructive  joint  capture  is  most  remarkable.  Their  only 
foundation  is  the  express  language  of  the  statute.  And  their 
only  legitimate  authority^is  to  give  a  just  construction  to  that  lan- 
guage. Yet,  except  in  the  case  of  Tie  Vn/heidy  decided  in  1799, 
we  find  no  reference  whatever  to  any  statute.  We  look  in  vain 
not  only  for  the  terms  of  any  act  of  parliament,  but  for  any  remark 
which  indicates  that  any  such  act  existed.  The  claims  of  captors 
are  discussed  not  as  resting  upon  express  grant,  but  as  if  they  were 
questions  of  common  law,  depending  merely  upon  previous  decisions 
and  general  considerations  of  justice  and  policy. 

In  The  Vryheid^  p.  21,  Sir  William  Scott  says  that  by  the 
word  « takers"  in  the  act  of  parliament,  are  naturally  to  be  under- 
stood those  who  actually  take  poBHMum  or  those  affording  an  ac- 
tual contribution  of  endeavor  to  that  event ;  either  of  these  persons 
are  naturally  included  under  the  denomination  of  takers ;  but  the 
courts  of  law  have  gone  further,  and  have  extended  the  term 
<<  taker"  to  another  description  of  persons-^to  those,  who,  not 
having  contributed  actual  service,  are  still  supposed  to  have  ren- 
dered a  constructive  assistance.  Thus  distinctly  admitting  that  the 
courts  had  gone  beyond  the  natural  import  of  the  statute.  In  a 
subsequent  case.  The  Financier,  1  Dod.  67,  the  same  learned 
judge  says,  <<  The  admission  of  a  constructive  captor  to  share  with 
an  actual  captor  is,  in  itself,  an  indulgent  construction  of  the  law, 
which  must  not  be  farther  extended."  Thus  it  appears  that  the 
constructive  captor  comes  in  by  the  indulgence  of  the  court  and  not 
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by  the  natural  constraction  of  the  statute  grant.  In  reading  many 
of  the  decisions  it  is  evident  that  the  courts,  following  their  own 
views  of  policy  or  expediency,  have  indulged  in  a  latitude  of  con- 
struction which  has  carried  them  out  of  sight  of  the  text  which  they 
were  supposed  to  be  expounding. 

That  the  decisions  had  gone  beyond  the  just  interpretation  of 
the  terms  of  the  grant  is  not  unfrequently 'admitted  by  the  courts 
themselves. 

Besides  the  remarks  already  quoted,  Sir  William  Scott  in  The 
Vryheid^  p.  22,  after  having  stated  that  the  act  of  parliament  gave 
the  prize  «' to  the  takers,**  says:  "For,  as  the  word  has  already 
travelled  a  considerable  way  beyond  the  meaning  of  the  act  of  par- 
liament, the  disposition  of  the  court  will  lean,  not  to  extend  it  still 
farther,  but  to  narrow  it,  and  bring  it  nearer  to  the  terms  of  the 
act  than  has  been  done  in  some  former  cases."  In  The  Odin,  4 
Bob.  325,  the  court  says :  "  The  principle  of  constructive  assistance 
has  been  altogether  thought  to  have  been  carried  somewhat  far.*' 

In  La  Furieu9ej  Stew.  179,  the  court  says  "  that,  as  a  general 
principle,  it  has  been  the  object  and  intention  of  the  Courts  of  Vice 
Admiralty  to  narrow  rather  than  to  extend  the  interest  of  joint  cap- 
tures, and  to  confine  as  much  as  possible  the  benefit  of  prize  to 
such  vessels  as  are  the  real  and  actual  captors.'* 

In  Le  Nimen,  1  Dod.  16,  it  is  said  by  the  court :  « It  certainly 
is  not  at  this  time  of  day  the  disposition  of  the  court  to  extend  the 
limits  of  joint  capture." 

In  The  Arthur,  1  Dod.  426,  it  is  said,  « the  principle  of  asso- 
ciation has  not  been  of  late  favored  either  here  or  in  the  Court  of 
Appeals.*'     This  was  in  the  year  1814. 

In  L'Etoiley  2  Dod.  107,  the  court  says  « there  was  an  actual 
engagement  between  the  Sparrow  and  the  enemy,  and  this  cir- 
cumstance does,  I  think,  discharge  the  legal  prejudice  which  pre- 
vails against  a  constructive  joint  captor.*'  This  was  in  the  year 
1816,  after  the  termination  of  the  wars  which  grew  out  of  the  French 
Bevolution  and  the  reign  of  Napoleon  I.  Thus  it  appears  that  a 
"  legal  prejudice,"  that  is,  a  prejudice  by  the  legal  profession, 
then  prevailed  against  constructive  joint  captors.     Since  that  time 
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there  have  heen  no  decisions  upon  that  subject  which  have  come  to 
my  knowledge. 

At  the  commencement  of  the  Russian  war,  in  March  1854,  the 
Queen,  by  proclamation,  granted  the  proceeds  of  prizes  to  the 
takers,  and  prescribed  the  manner  in  which  they  should  be  divided. 

That  proclamation  contained  the  following  clause  :  '<  Ships  or 
vessels,  being  in  sight  of  the  prize,  as  also  of  the  captor,  under 
circumstances  to  cause  intimidation  to  the  enemy  and  encourage- 
ment to  the  captor,  shall  be  alone  entitled  to  share  as  joint  cap- 
tors." 

In  June  following,  a  prize  act  was  passed  by  parliament.  It  did 
not  contain  this  clause  respecting  vessels  being  in  sight,  and  it  has 
been  suggested  that  such  omission  is  to  be  regarded  as  a  disapproval 
of  it.  But  it  is  to  be  observed  that  the  preamble  refers  to  the  pro- 
clamation as  a  grant  made  by  royal  munificence  to  the  captors,  and 
the  act  repeats  the  grant,  but  makes  no  distribution  of  the  proceeds 
of  prizes,  but  expressly  confirms  the  division  which  had  been  made 
by  the  proclamation.  From  this  the  fair  inference  is  that  parlia- 
ment deemed  the  clause  giving  vessels  in  sight  a  right  to  share  and 
none  others,  to  be  a  part  of  the  rules  of  division,  and  that  it  was 
not  the  intention  of  the  legislature  in  any  degree  to  change  what 
they  have  recognised  as  a  rightful  grant  by  royal  munificence. 
If  this  be  so,  then  the  doctrine  of  constructive  capture  by  associa- 
tion has  been  discarded  both  by  the  advisers  of  the  Grown  and  by 
the  parliament. 

If  it  should  be  thought  by  any  one  that  the  omission  of  that 
clause  in  the  act  of  parliament  is  to  be  regarded  as  a  disapproval 
of  it,  then  it  would  exhibit  the  same  want  of  accord  between  the 
executive  and  legislative  departments,  and  the  same  unsettled  and 
unsatisfied  state  of  mind,  as  previously  existed  in  the  courts  and 
the  legal  profession. 

From  the  foregoing  review  it  appears  that  the  judicial  doctrine 
of  constructive  capture  by  association  has  not  been  uniform,  and 
is  not  well  defined  and  well  settled.  It  has  encountered  the  de- 
cided disapprobation  of  the  profession,  and  the  courts  have  not  un- 
frequently  indicated  that  it  was  not  satisfactory  even  to  them- 
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solves,  and  seems  finally  to  have  been  discarded  by  royal  procla- 
mation. It  is  by  no  means  commended  to  our  understanding  as 
founded  on  sound  principles  of  interpretation. 

I  do  not  think  that  it  could  be  rationally  presumed  that  Congress 
intended  to  adopt  it  by  their  act  of  1862,  even  if  the  provisions 
of  that  act  were  the  same  throughout  as  those  of  the  British  acts. 

But  they  are  not  the  same.  Our  statute  contains  a  new  and 
highly  important  provision.  The  8d  section  says,  that  «<  when  one 
or  more  vessels  of  the  navy  shall  be  within  signal  distance  of  another 
making  a  prize,  all  shall  share  in  the  prize."  It  is  contended,  on 
the  side  of  these  petitioners,  that  Congress  did  not  intend  merely 
to  follow  our  prize  act  of  1800,  but  that  they  must  have  known 
and  had  in  view  the  British  doctrine  and  decisions.  Assuming  that 
to  be  so,  then  they  knew  that  one  part  of  the  doctrine  of  constrac- 
tive  capture  was  well  defined  and  well  settled  upon  rational  ground, 
while  another  part  was  not  well  defined  and  was  not  sustained  by 
uniformity  of  decision  or  just  principles  of  construction,  and  had 
been  discountenanced  by  the  profession. 

Thereupon  they  expressly  adopt  the  first  part,  but  do  not  so 
adopt  the  second. 

Does  not  this  clearly  show  that  they  did  not  intend  to  leave  it 
to  the  courts  to  determine  how  far  the  doctrine  of  constructive  cap- 
ture should  be  deemed  or  made  a  part  of  our  law,  but  chose  to  de- 
termine it  themselves  and  fix  the  limits  by  express  enactment? 
And,  having  so  introduced  the  first  part  of  such  doctrine  and  not 
the  second,  must  we  not  infer  that  they  did  not  intend  to  adopt 
both? 

Is  it  not  a  case  for  the  application  of  the  maxim  expre$no  unius 
€8t  exclusio  altertusj  especially  as  we  see  good  reason  both  for  the 
adoption  of  the  one  and  the  exclusion  of  the  other?  There  is 
another  view.  By  our  statutes  there  are  two  classes  of  ships  and 
two  classes  only  which  are  to  participate  in  the  prize.  The  first 
are  those  who  make  the  capture,  or,  in  other  words,  those  making 
the  prize.  The  second  class,  are  those  within  signal  distance  of 
one  of  the  first  class.  The  language  is  any  ship  within  signal 
distance  of  another  making  a  prize.     If  then  one  of  a  blockading 
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squadron  comes  within  the  first  class  and  is  a  vessel  making  a  prize 
within  the  meaning  of  the  statute,  then  any  vessel  that  is  within 
signal  distance  of  her  is  one  of  the  second  class  and  entitled  to 
share  by  the  express  words  of  the  statute,  and  the  result  would  be 
that  a  ship  of  a  blockading  squadron  lying  at  anchor  and  not  her- 
self being  within  signal  distance  of  another  making  a  prize,  and 
having  no  knowledge  of  the  capture  until  some  time  after  it  was 
effected,  will  not  only  share  herself  but  bring  in  another  vessel  not 
associated  in  the  blockade,  but  which  merely  happened  to  be  within 
.signal  distance  of  her  at  the  time  when  a  capture  was  made,  of 
which  both  were  wholly  ignorant.  This  is  an  absurdity  which  no 
one  can  believe  the  legislature  intended.  It  may  be  asked  why 
did  not  the  same  result  follow  from  the  English  decisions.  The 
answer  is,  that  the  whole  doctrine  of  constructive  capture  was  the 
creature  of  the  courts,  and  in  their  hands  all  its  parts  were  flexible. 
They  moulded  it  at  pleasure  by  limitations  or  alterations  according 
to  their  views  of  expediency.  They  did  not  build  construction 
upon  construction.  Thus  where  a  ship  became  a  constructive 
captor  by  being  in  sight  they  did  not  permit  one  associated  with 
her  but  not  in  sight  to  be  a  captor  by  construction,  although  it  was 
by  obeying  an  order  to  pick  up  the  boats  of  the  first  that  she  was 
prevented  from  being  also  in  sight.     (The  Financier,  1  Dod.  67.) 

But  our  legislature  having  provided  that  one  class  of  those  who 
had  been  decreed  constructive  captors  shall  be  entitled  to  share, 
and  thus  given  them  an  express  statute  right,  if  the  court  shall 
introduce  another  class  of  constructive  captors  and  hold  that  they 
are  <^  ships  making  the  prize,"  within  the  meaning  of  the  statute, 
then  the  result  which  has  already  been  stated  will  follow.  This, 
as  we  have  seen,  Congress  could  not  have  intended.  Their  first 
class  of  grantees,  therefore,  can  embrace  only  actual  captors ;  and 
this  conclusion  is  in  accordance  with  a  fair  and  natural  import  of 
their  language. 

The  result  is  that  no  vessel  is  entitled  to  share  with  the 
Canandaigua. 

We  are  indebted  to  the  courtesy  of  the  for  the  District  of  Massachusetts,  the 
District  Attorney  of  the  United  SUteS    Hon.  Richard  H.  Dana,  Jr.,  for  the  fore- 
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going  opinion  of  the  experienced  and  a  thorough  revision  and  oarefbl  analyns 

learned  judge  of  that  district,  Mr.  Justice  of  the  cases,  presenting  them  in  detail, 

Spbagck  ;  and  we  are  assured  by  Mr.  and  sufficiently  at  length  to  make  them 

Dana,  and  fully  concur  in  the  assurance,  intelligible,  even  to  unprofessional  rea- 

'<  That  this  opinion  of  Judge  Spbaquk  is  ders,  renders  the  opinion,  and  any  opin- 

of  the  utmost  interest  to  the  nary ;  that  ion  drawn  up  in  that  authentic  and 

it  is  the  leading  case,  and  is  most  tho-  reliable  manner,  almost  invaluable  as  a 

roughly  considered."  matter   of   couTenient    reference    ever 

Nothing  which  we  could  add  would  after, 

be  esteemed  of  much  value  beyond  such  There  is  no  one  thing  wherein  the 

an  indorsement,  from  such  a  source,  public  poorer  proves  economy,  than  in 

Mr.  Dana  being  not  only  a  good  lawyer,  requiring  so  much  labor  of  their  Judges, 

everywhere,   but  specially  devoted  to  in  courts  of  final  ao(iudication,  as  to 

Admiralty  and  Prize  law.     But  we  de-  render  it  absolutely  impracticable  for 

sire  to  commend,  in  a  special  manner,  them  to  wait  long  enough,  to  obtain  a 

this  opinion  of  Judge  Spbaovb  to  the  full  survey  of  the  field  lying  behind 

bench  and  the  bar  throughout  the  land,  them,  before  they  are  compelled  to  take 

as  drawn  up  with  that  patient  labor  and  a  leap  into  the  ftiture,  which  too  often 

research,  which  makes  it  a  mine  of  proves  in  the  sequel,  but  a  leap  in  the 

wealth  to  all  who  may  possess  it.   Such  dark.                                     I.  F.  R. 


let 


RECENT     ENQLI8H    DECISIONS. 

Vtee'ChaneeUor  Wood's  Court. 

HOTTKN  vs.   ARTHUR. 

A  bookseller's  sale  catalogue,  containing  in  addition  to  the  mere  titles,  &c.,  of  the 
books,  original  annotations  descriptive  of  the  nature  of  the  works  offered  for 
sale,  is  a  proper  subject  of  copyright. 

The  court  will,  therefore,  grant  an  injunction  to  restrain  the  piracy  of  such  a 
catalogue. 

This  was  a  motion  for  an  injunction  by  the  plaintiff,  who  is  a 
dealer  in  old  and  curious  books  in  Piccadilly,  to  restrain  the  de- 
fendant Arthur,  in  the  same  trade,  from  selling  or  distributing, 
and  the  other  defendants  from  printing  and  publishing  a  catalogue 
of  the  books  offered  for  sale  by  the  defendant  Arthur,  on  the 
ground  that  the  defendant's  catalogue  was  a  piracy  of  those  from 
time  to  time  compiled  by  the  plaintiff. 

It  appeared  that  the  plaintiff  was  in  the  habit  of  publishing 
successive  catalogues  of  the  works  he  had  on  hand,  with  notes  and 
descripUons  of  such  of  them  as  were  remarkable  from  their  rarity 
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or  antiquity,  these  notes  being  originally  compiled  by  bim  and 
evidencing  much  research  and  information.  At  the  time  of  the 
institution  of  the  suit  he  had  published  three  of  such  catalogues, 
appearing  as  successive  editions  of  the  first  compilation,  all  of 
which  were  duly  entered  at  Stationers'  Hall.  He  was  then  on  the 
point  of  publishing  a  fourth  edition,  when  he  discovered  that  other 
booksellers  in  the  same  way  of  business  as  himself,  and  more 
especially  the  defendant  Arthur,  were  in  the  habit  of  taking  the 
notes  and  descriptions  from  his  catalogue,  and  appending  them  in 
their  own  sale  catalogues  to  the  same  books  in  their  libraries. 

Sir  H.  Cairns^  Q.  C,  and  E,  B,  Lovell,  in  support  of  the  motion 
for  an  injunction,  pointed  out  the  very  numerous  instances  of 
identity  in  the  notes  and  descriptions  between  the  catalogues,  ex- 
tending in  some  instances  to  a  reproduction  in  the  defendant's 
catalogue  of  errors  in  the  earlier  editions  of  that  of  the  plaintiff, 
and  which  in  his  fourth  edition,  then  in  course  of  publication,  he 
had  c6rrected.  The  manuscript  of  the  new  edition  was  put  in  evi- 
dence. They  contended  that  the  case  depended  only  on  the  ques- 
tion whether  the  quantity  of  matter  pirated  was  sufficient  to  entitle 
the  plaintiff  to  his  injunction;  and  cited  Mawman  vs.  Tegg^  2 
Buss.  385. 

Tripp  and  JS.  Macnaghtenj  for  the  defendant  Arthur,  contended, 
first,  that  no  injunction  could  be  granted  on  the  form  of  this  suit; 
the  printers  had  been  made  co-defendants  improperly.  Secondly, 
that  there  could  be  no  copyright  in  a  catalogue  of  this  sort,  which 
was  a  mere  ephemeral  work.  They  also  alleged,  supporting  their 
argument  by  several  affidavits,  that,  in  the  ordinary  custom  of  the 
trade,  booksellers  were  in  the  habit  of  copying  each  other's 
catalogues.  They  cited  Saunders  vs.  Smithy  3  My.  &  Cr.  711 ; 
Sweet  vs.  Benningj  11  C.  B.  459.  Thirdly,  the  injury  to  the 
plaintiff  was  so  small  that  this  court  would  not  grant  the  relief 
asked.  The  defendant's  catalogue  was  not  printed  for  sale,  but 
for  distribution  and  by  way  of  advertisement,  and,  in  fact,  only  ten 
copies  of  it  had  been  sold  at  1«.  8(2.  apiece.  Fourthly,  no  suffi- 
cient quantity  of  matter  had  been  taken  to  constitute  a  piracy ; 
citing  BramweU  vs.  Holeomhe^  3  My.  &  Cr.  787. 

Bristotpef  for  the  other  defendants^  relied  on  the  first  objection. 
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The  Vice-Chancellor,  without  calling  for  a  reply,  said  that  he 
felt  DO  doubt  as  to  the  propriety  of  protecting  a  work  like  this, 
which  was  not  a  mere  dry  catalogue,  but  full  of  annotations  and 
explanations,  the  materials  for  which  must  have  been  procured  with 
much  labor  and  diligence.  If  the  plaintiff,  instead  of  undertaking 
the  task  himself,  had  employed  an  author  to  do  the  work,  there 
would  have  been  no  question  as  to  the  existence  of  his  copyright, 
and  it  could  make  no  difference  to  the  present  case  that  the  plain- 
tiff was  himself  the  author.  Then,  as  to  the  amount  of  the  injury, 
it  was  clear  that  the  value  of  these  catalogues  consisted  not  merely 
in  the  sale  price,  but  in  the  amount  of  labor  that  had  been  ex- 
pended in  preparing  them,  and  the  defendant  could  not  be  allowed 
to  use  the  plaintiff's  labor  without  making  him  some  compensation 
for  it.  Nor  was  there  more  force  in  the  objection  that  these 
catalogues  were  mere  ephemeral  productions ;  on  the  contrary,  it 
was  well  known  that  persons  who  were  curious  in  such  matters 
would  buy  such  catalogues.  He  would  take  the  illustration  pro- 
posed by  Mr.  Macnaghten^  that  of  Dr.  "Waagen's  catalogues  of 
pictures,  in  which  there  was  certainly  a  copyright  in  the  notes  of 
the  compiler ;  nor  would  any  one  employing  another  to  make  a 
similar  catalogue  of  the  pictures  in  his  private  gallery  have  a  right, 
in  selling  the  pictures,  to  append  to  the  name  of  each  picture  in 
his  sale  catalogue  the  notes  and  illustrations  so  compiled.  Again, 
it  had  been  said,  that  the  piracies  were  committed  upon  the  early 
editions,  which  had  now  gone  out  of  use ;  but  if  this  were  true  of 
any,  it  would  apply  equally  to  all  cases ;  and  yet  it  would  hardly 
be  maintained  that  such  a  piracy  might  be  committed  with  impunity 
on  an  early  edition  of  Lord  St.  Leonards'  works.  The  whole 
case  rested  on  the  quantity  of  matter  taken,  and  whether  it  was  a 
case  of  fair  abridgment  or  not.  Here  the  defendant  failed  on  all 
the  ordinary  tests :  a  very  large  quantity  of  matter  was  alike  in 
both  catalogues ;  errors  in  the  plaintiff's  catalogue  had  been  copied 
by  the  defendant ;  some  alterations  had  been  made  by  the  latter 
which  were  most  clearly  colorable.  The  bona  fides  of  the  de- 
fendant might  have  been  strongly  supported  by  the  production  of 
his  manuscript,  as  in  a  recent  case  before  him.  That,  however, 
had  not  been  done ;  he  must  therefore  hold  the  plaintiff  to  be 
entitled  to  the  injunctiiQa,  prayed. 
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SUPREME  COURT  OF  PENNSYLVANIA.^ 

Right  of  Married  Woman  to  Rent  of  separate  Real  Estate, — The  rent 
of  real  estate  bought  by  a  married  woman,  who  had  with  her  husband 
given  a  mortgage  for  the  purchase-money,  cannot  be  attached  by  one  of 
his  creditors  for  a  debt  contracted  by  him  after  the  purchase  :  Goffvs. 
NuttaU  and  Kirkpatrick, 

Liahilttt/  of  Garnishee  for  Interest — As  in  foreign,  so  in  execution  at- 
tachment, interest  on  a  debt  due  by  the  garnishee  to  his  creditor  as  whose 
property  it  was  attached,  is  suspended  during  the  pendency  of  the  pro- 
ceedings, if  there  be  no  fraud,  collusion,  or  wilful  delay  on  the  part  of  the 
defendant  or  garnishee :  JacksoTiS  Executors  vs.  lAoyd. 

Competency  of  Witness —  When  to  he  objected  to. — An  objection-  to  a 
witness  called  by  one  party  in  the  trial  of  a  cause,  if  known  to  the  opposite 
party,  must  be  made  before  he  is  examined  :  if  he  is  permitted  to  testify 
without- objection,  his  competency  Cannot  afterwards  be  objected  to  when 
recalled  for  examination,  at  any  subsequent  stage  of  the  trial :  Patterson 
&  Co,  vs.  Wallace. 

Assignment,  tchen  valid  without  recording  or  fling  Inventory. — An  as- 
Bignment  by  a  railroad  company  of  unpaid  instalments  due  on  subscriptions 
to  capital  stock,  to  an  indorser,  to  secure  him  against  loss  by  reason  of  his 
indorsement  for  the  company,  is  not  an  assignment  in  trust  for  creditors, 
and  therefore  is  not  invalid,  because  not  recorded  nor  an  inventory  filed 
within  thirty  days  thereafter  :  McBroom  &  Wood^s  Apjyeal. 

Liens,  prior  to  Fraudulent  Conveyance,  not  divested  by  Sheriff's  Sale 
under  subsequent  Lien —  What  Estate  passes  by  such  Sale — Proceeds  of 
Sale  distributed  among  all  subseque7U  Creditors. — Where  the  owner  of 
land  encumbered  with  liens  makes  a  conveyance  fraudulent  against  cred- 
itors, and  the  land  is  sold  by  the  sheriff  under  a  judgment  subsequently 
obtained,  the  liens  existing  before  the  conveyance  remain,  and  are  there- 
fore not  payable  out  of  the  proceeds  of  the  sale  :  Hoffman's  Appeal 

The  estate  of  the  debtor  is  what  is  sold  under  the  execution ;  and  those 

1  From  R.  E.  Wright,  Esq.,  to  appear  in  Vol.  VIII.  of  his  Reports. 
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liens  only  which  attached  a^r  the  fraudulent  grant,  are  payable,  in  their 
order,  out  of  the  proceeds  :  Id, 

Right  of  Employee  to  recover  on  Contract  for  Services  for  a  determinate 
period — Evidence  for  Defendant  in  mitigation  of  Damages. — An  employee 
for  a  determinate  period,  if  improperly  dismissed  before  the  term  of  serrice 
has  expired,  is  primd  facie  entitled  to  recover  the  stipulated  compensation 
for  the  whole  time  :  King  <Ss  Graham  vs.  Steiren. 

If  the  plaintiff  was  engaged  in  other  profitable  employment  during  the 
Wm,  or  such  employment  was  offered  to  him  and  refused,  the  defendant, 
upon  whom  is  the  burden  of  proof,  may  show  it,  in  mitigation  of  damages  : 
Id, 

Surety  not  discharged  hy  Notice  to  sue  Principal  in  Note  not  yet  due. — 
A  notice  by  a  surety  on  an  undue  note,  that  he  would  not  remain  respon- 
sible, if  the  holder  did  not  eue  the  principal  debtor  as  soon  as  the  note 
came  due  or  get  other  security,  will  not  discharge  the  surety  :  Hellen  ts. 
Crawford* 

Liability  of  Special  Partner  under  the  Limited  Partnership  Laxo. — Un- 
der the  Limited  Partnership  Law,  a  special  partner  cannot  be  personally 
involved  except  by  his  own  acts  of  violation  or  omission  of  duty,  or  by  as- 
senting to  those  of  his  copartners  when  he  knows  or  is  presumed  to  know 
them  :  Singer  vs.  KeUy. 

Hence  an  alteration  by  the  general  partners,  in  the  nature  of  the  business 
provided  for  in  the  certificate  of  copartnership,  without  the  knowledge  of 
the  special  partner,  does  not  make  him  a  general  partner  so  as  to  render  him 
personally  liable  to  the  creditors  of  the  firm  :  Id, 

It  is  not  the  duty  of  the  special  partner  to  care  for  or  ooUeot  the  assets 
of  the  firm  after  failure :  Id, 

The  special  partner  could  not  be  affected  by  any  assignments  of  the  as- 
sets of  the  firm,  if  he  had  not  assented  thereto ;  and  where  there  was  no 
offer  to  prove  that  assent,  but  only  that  the  general  partners  had  made 
them,  it  was  properly  rejected :  Id, 

Proper  mode  of  answering  Points  propounded  to  the  Court — Liability 
of  General  Partners  for  Trespass  of  Agent  and  Employees — Liability  of 
Special  Partner  under  Limited  Partnership  Law  for  Trespass  of  Agent  of 
Firm — Measure  of  Plaintiff's  Damage  in  Trespass, — Where  propositions 
embodied  in  points  propounded  to  the  court  are  true  as  general  principles, 
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tbej  should  not  be  negatived  without  qualification,  but  if  deemed  inappli- 
cable to  the  circumstances  of  the  case,  the  court  shpuld  refuse  on  that 
ground  to  charge  as  requested  :  McKnight  vs.  RatcUff  and  Johnson, 

Partners  are  liable  for  a  trespass  by  themselves  or  their  agents,  em- 
ployees, or  servants,  in  the  legitimate  conduct  of  the  partnership  business : 
or  if  the  trespass  be  done  by  their  agents  or  workmen,  acting  within  the 
scope  of  their  authority  or  while  in  the  employment  of  the  firm  :  Id, 

In  an  action  for  causing  the  flooding  of  plaintiff's  coal-mine,  brought 
against  three  defendants  individually,  who  were  carrying  on  business  under 
a  limited  partnership,  two  of  them  being  general  partners  (one  of  whom 
died  before  trial),  and  the  other  the  special  partner,  it  was  sought  to  charge 
the  latter  by  proof  that  he  had  done  some  act,  which  under  the  law  ren- 
dered him  liable  as  a  general  partner.  Held,  that  as  he  was  not  a  man- 
aging partner,  employing  the  workmen  and  directing  their  operations,  proof 
of  an  act,  having  no  relation  to  the  trespass  sued  for^  which  might  make 
him  liable  for  firm  debts,  did  not  establish  that  trespass  against  him,  or 
raise  the  presumption  of  his  assent  and  consequent  liability :  and  hence  it 
was  error  to  instruct  the  jury  that  if  the  special  partner  had  made  himself 
a  general  partner,  and  the  act  complained  of  was  done  by  the  agents  of 
the  firm,  and  assented  to  by  one  of  the  partners,  the  special  partner  was 
equally  liable  with  the  other,  and  the  verdict  must  be  against  both  :  Id, 

Where  there  was  no  proof  to  charge  the  special  as  a  general  partner, 
the  jury  should  have  been  instructed  that  there  was  no  evidence  which  in 
point  of  law  made  him  liable  in  the  action  :  Id. 

Though  the  defendants,  who  were  in  the  mining  business,  permitted  the 
plaintiffs,  in  the  same  business,  to  operate  through  their  gangway,  that  per- 
mission would  not  justify  the  defendants  in  wilfully  filling  up  the  plaintiffs' 
shaft  with  water;  the  question  is  not  one  of  negligence,  wherein  counter 
negligence  would  have  been  a  defence,  but  a  case  in  which  the  injury  was 
alleged  to  have  been  wilful,  and  within  the  scope  of  the  duties  of  defend- 
ants' workmen  and  employees :  Id, 

Where  a  point  was  presented  by  defendants,  to  the  effect,  that  if  the 
plaintiffs  had  notified  and  informed  defendants  that  the  water  would  escape 
before  it  could  damage  them,  then  any  damages  done  resulted  from  their  own 
misrepresentations,  for  which  they  could  not  recover ;  it  should  have  been 
affirmed,  referring  the  special  circumstances  of  the  case  to  the  jury :  Id, 

The  measure  of  damages  was  the  actual  injury  sustained  in  delay, 
loss  of  time,  damage  to  machinery,  &c ,  and  if  the  mine  was  irreclaimable 
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then  the  value  of  the  estate  and  property ;  but  merely  speculative  profits 
supposed  to  have  been  lost  cannot  be  included ;  it  was  therefore  error  to 
instruct  the  jury,  that  "  if  the  mine  was  rendered  entirely  useless,  then 
the  profits  that  might  have  been  made  out  of  the  coal,  would  be  a  fair 
basis  for  estimating  damages :''  Id. 

Rights  of  Special  Partner  as  Creditor — Limited  Pa rincrsAip.— Under 
the  Limited  Partnership  Act,  the  special  partner  cannot  claim  as  a  creditor 
of  an  insolvent  firm  of  which  he  was  a  member :  Dunning* s  Appeal, 

Promise  to  pay  tJie  Debt  of  another,  when  not  required  to  he  in  Writing, 
under  the  Statute  of  Frauds. — The  Statute  of  Frauds  does  not  require  the 
promise  of  a  defendant  to  be  in  writing  where  it  is  in  effect  to  pay  his  own 
debt,  though  that  of  a  third  person  be  incidentally  guaranteed  :  it  applies 
to  the  mere  promise  to  become  responsible,  but  not  to  actual  obligations. 
Hence,  where  contractors  to  build  a  railroad,  on  settlement  with  a  sub- 
contractor for  work  done  for  them,  gave  in  part  payment  one  of  the  notes  of 
the  company,  verbally  agreeing  to  pay  it  if  the  company  did  not,  the  promise 
was  not  within  the  Statute  of  Frauds :  and  on  failure  of  the  company  to 
pay  their  note,  an  action  would  lie  against  the  promissors  :  Malone  et  al.  vs. 
Keener. 

SUPREME   COURT   OF   ILLINOIS.* 

Re^nsihility  of  Railroad  Company  for  safety  of  Passengers. — The 
responsibility  of  a  railroad  company  for  the  safety  of  their  passengers  does 
not  depend  on  the  kind  of  cars  on  which  they  are  carried,  whether  pas- 
senger, construction,  or  freight  cars,  or  on  the  fact  of  payment  of  fare  by 
the  passenger :   The  Ohio  dh  Mississippi  Railroad  Co.  vs.  Aluhling. 

If  the  passenger  is  lawfully  on  the  cars,  the  company  is  bound  to  carry 
him  safely,  whether  he  has  paid  his  fare  or  not;  but  if  he  refuses  to  pay, 
on  demand,  the  company  may  eject  him  from  the  train  :  Id. 

Currency,  meaning  and  value  of — I5y  the  term  "  currency,"  bank-biHs 
or  other  paper  money,  issued  by  authority,  which  pass  as  and  for  coin,  are 
understood  :  Springfield  Marine  and  Fire  Insurance  Co.  vs.  Tincher  tt  al. 

Current  bills,  or  currency,  are  of  the  value  of  cash,  and  exclude  the 
idea  of  depreciated  paper  money  :  Id. 

Sheriff* s  excessive  and  d^'ficient  Levy — Damages. — In  dctermininij  the 


^  From  lion.  E.  Peck,  late  Reporter,  to  appear  in  30  Illincis  Reports. 
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amount  of  property  necessary  to  be  levied  upon  to  satisfy  an  execution^ 
the  ofBcer  should  take  into  account  the  probable  sacrifice  to  which  it  would 
be  subject  at  a  public  sale :  French  et  aL  vs.  Snyder. 

In  an  action  against  a  sherifif  for  failing  to  collect  an  execution,  it  is  no 
defence,  that  the  sheriff  had  reasonable  grounds  to  believe,  and  did  believe, 
that  he  had  seized  sufficient  property :  Id. 

He  should  show  further,  that  he  used  such  diligence  as  governs  prudent 
men  in  the  management  of  their  own  business.  He  should  take  property 
enough  to  allow  for  the  probable  depreciation  of  a  public  sale.  And  at 
the  same  time  he  should  not  make  so  excessive  a  levy  as  to  bear  on  its 
face  the  appearance  of  oppression  and  unnecessary  rigor ;  Id 

In  an  action  against  a  sheriff  for  failing  to  collect  an  execution,  the 
damages  are  not  necessarily  the  amount  of  the  execution,  but  only  such 
damages  as  the  plaintiff  shall  actually  suffer  by  the  sheriff's  neglect :  Id, 

Statute  of  Limitations — Ne%o  PrortiiHe. — A  verbal  promise  to  pay  a 
note,  previously  given,  has  the  same  effect,  as  regards  the  Statute  of 
Ijimitations,  as  a  redelivery  of  the  note ;  and  the  note  is  good  for  the 
same  period  that  it  would  be  if  it  were  dated  on  the  day  of  the  new 
promise :  Sennott,  Administratrix ^  vs.  Homer  et  al. 

Accommodation  Indorsers — Right  to  Indemnity. — Where  county  bonds 
have  been  deposited  by  a  railroad  company  with  its  president,  under  an 
agreement  with  an  accommodation  indorser,  that  the  bonds  should  be  held 
for  the  purpose  of  paying  notes,  which  had  been  indursed  for  the  benefit 
of  the  company ;  the  president  becouies  a  trustee,  independent  of  his 
official  character,  and  is  personally  responsible  for  the  execution  of  the 
trust.  In  such  a  case  it  will  be  no  defence  for  him  to  allege  that  he  was 
directed  by  the  corporation  to  make  another  disposition  of  the  bonds ; 
Wilkinson  vs.  Stewart  et  al. 

An  indorser,  who  takes  up  and  cancels  the  indorsed  paper  by  giving  a 
new  obligation,  has  a  right  to  regard  this  as  a  payment,  and  to  call  upon 
his  principal  for  indemnity :  Id. 

Assignment  of  Promissory  Note — Consideration. — .When  a  promissory 
note  is  assigned  before  maturity,  but  without  any  consideration  therefor, 
the  assignee  takes  it  as  a  volunteer  subject  to  all  its  infirmities  in  the 
hands  of  his  assignor,  the  same  as  if  he  had  had  actual  notice  of  them,  or 
as  if  the  note  had  been  assigned  after  maturity :  Harpham  vs.  Ilaynes. 

A  plea  that  the  payee  of  a  note,  at  the  time  suit  was  instituted,  wrote 
his  name  on  the  back  and  then  commenced  the  suit  in  the  name  of  the 
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plaintiff,  and  without  his  knowledge  or  consent,  is  bad.  It  should  state 
further,  that  the  plaintiff  had  not  snbsequentlj  sanctioned  or  approved  the 
use  of  his  name :  Id, 

Mandamus — When  it  should  issue — Effect  of  Speaker* s  Certificate—' 
Mandamus  to  Secretary  of  State — Mandamus  to  Governor  of  a  State—' 
Evidence — What  Evidence  of  Leyisl<itive  Proceedings  is  competent — 
Adjournmejit  of  Legislature — Resumption  of  Session — Days — Meaning 
of  Term. — The  writ  of  mandamus  ought  not  to  issue  unless  the  right  of 
the  relator  is  clear  to  have  the  things  sought  by  it  done,  and  unless  the 
party  sought  to  be  coerced  ought  to  do  it :  People^  ex  rel.  Harless^  vs.  The 
Secretary  of  State;  People,  ex  rel.  KeyeSy  vs.  The  Auditor  of  Public  Ac- 
counts  of  the  State  of  Illinois :  Per  Breese.^ 

The  certificate  of  the  Speaker  of  a  House  of  Representatives,  certifying 
the  attendance  of  the  party  therein  named  as  a  member  of  the  house,  is 
not  conclusive  upon  the  auditor  of  state.  The  latter  officer  may  act  upon 
his  own  knowledge  of  the  fact,  and  if  he  decides  wrong,  the  party  injured 
may  correct  the  erroneous  decision  by  m>and<imus,  if  no  other  remedy 
exists:  Id. 

This  writ  confers  no  new  right.  It  can  only  compel  the  performance 
of  an  existing  duty.  The  secretary  of  state  cannot  virtute  officii  decide 
what  acts  make  a  law.  He  can  only  certify  to  be  laws  those  which  have 
been  properly  authenticated  and  deposited  with  him  as  such,  and  he  can- 
not be  called  on  to  determine  whether  a  bill  is  or  is  not  a  law.  Therefore 
a  mandamus  will  not  issue  to  compel  the  secretary  of  state  to  make  a  copy 
of  a  bill  under  the  seal  of  the  state  and  certify  that  the  same  is  a  law  by 
reason  of  the  failure  of  the  governor  to  return  it  with  his  objections  to  the 
legislature  within  the  required  number  of  days :  Id. 

It  seems  that  the  governor  of  a  state  cannot  be  coerced  by  mandamus 
to  perform  an  official  duty.  (But  see  The  State  vs.  Moffitt,  6  Ohio  Rep. 
862)  :  Id. 

Where  the  constitution  requires  the  legislature  to  keep  a  journal  of  its 
proceedings,  parol  evidence  of  such  proceedings  cannot,  it  seems,  be  ad- 
mitted :  Id. 

If  the  members  of  a  legislature  disperse  and  abandon  the  capital,  it  is 
a  practical  '^  adjournment'^  of  the  body,  though  no  entry  thereof  is  made 
upon  the  journals  :  Id. 

If  the  executive  makes  an  order  for  the  adjournment  of  a  legislature 


^  These  oases  were  decided  very  lately,  and  the  volume  of  reports  in  which  they 
will  appear  cannot  yet  be  ascertained. 
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without  the  happening  of  the  contingency  which  would  authorize  such 
order,  jet  if  it  is  acquiesced  in  and  the  members  accordingly  disperse ,  the 
session  is  terminated  notwithstanding  the  order  may  be  illegal :  Id. 

After  a  session  is  terminated  in  any  mode  it  cannot  be  resumed  at  a 
future  day  at  a  time  not  fixed  by  law,  without  a  previous  vote  of  the  two 
houses  or  by  due  proclamation  by  the  goyemor,  unless,  perhaps,  in  case 
where  the  body  is  dispersed  by  sudden  insurrection  or  external  force  :  Id, 

The  constitution  of  Illinois  allows  the  goyemor  the  full  period  of  ten 
days  of  twenty-four  hours  each,  excluding  Sundays,  and  not  simply  ten 
legislative  days,  in  which  to  return  bills  which  he  does  not  approve :  Id. 

I 

SUPREME  COURT  OF  MASSACHUSETTS.^ 

Insurance —  Warranty  against  Perils  of  the  Sea,  Capture^  Seizure^  <Scc. — 
Capture  hy  Cruiser  of  $(xalled  Confederate  States. — A  warranty  by  the 
assured  in  a  policy  of  insurance  that  the  vessel  shall  be  free  from  capture, 
seizure,  or  detention,  includes  a  capture  by  a  cruiser  of  the  so-called  Con- 
federate States :  Dole  vs.  New  England  Mutual  Marine  Ins.  Co. 

In  case  of  a  warranty  by  the  insured  in  a  policy  of  insurance  that  the 
vessel  shall  be  free  from  capture,  seizure,  or  detention,  the  liability  of  the 
insurers  is  terminated  by  a  capture  by  a  cruiser  of  the  so-called  Confederate 
States,  so  that  they  are  not  liable  for  the  burning  of  the  vessel  immediately 
thereafler,  although  the  policy  contains  a  provision  that  in  case  of  capture 
or  detention  the  insured  shall  not  have  the  right  to  abandon  therefor  until 
proof  is  exhibited  of  condemnation,  or  of  the  continuance  of  the  detention 
by  capture  or  other  arrest  for  at  least  ninety  days  :  Id. 

Under  a  policy  of  insurance  of  a  vessel  against  perils  of  the  seas,  fire, 
enemies,  pirates,  assailing  thieves,  restraints,  and  detainments,  of  all  kings, 
princes,  or  people,  &o.,  with  an  agreement  contained  in  the  policy  that  in 
case  of  capture  or  detention  the  insured  shall  not  have  the  right  to  abandon 
therefor  until  proof  is  exhibited  of  condemnation,  or  of  the  continuance 
of  the  detention  by  capture  or  other  arrest  for  at  least  ninety  days,  and 
that  the  insurers  shall  not  be  answerable  for  any  charge,  damage,  or  loss 
which  may  arise  in  consequence  of  seizure  or  detention  for  or  on  account 
of  illicit  or  prohibited  trade,  or  trade  in  articles  contraband  of  war,  a  printed 
stipulation  in  the  margin  of  the  policy,  by  which  the  insured  warrant 
the  vessel  free  from  capture,  seizure,  or  detention,  any  stipulation  in  the 
policy  to  the  contrary  notwithstanding,  exonerates  the  insurers  from  lia- 

1  From  Charles  Allen,  Esq. ;  to  appear  in  Vol.  YI.  of  his  Reports. 
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bility,  in  case  of  a  capture  by  a  cruiser  of  the  so-called  Confederate 
States:  Id, 

Common  Carrier — General  Notice  to  limit  Liahilifj/. — A  common 
carrier  cannot,  by  a  general  notice,  exonerate  himself  entirely  from  his 
legal  duty  and  liability  for  property  which  is  delivered  to  him  for  trans- 
portiition,  or  fix  the  amount  beyond  which  he  will  not  be  held  responsible 
in  case  of  injury  or  loss ;  although  such  property  is  delivered  to  him  by 
another  carrier,  to  whom  the  notice  has  been  made  known,  and  who  re- 
ceived the  same  from  the  owner  under  an  agreement  to  carry  it  over  his 
own  line,  and  then,  as  agent  of  the  consignor,  to  send  it  forward  by  a 
carrier :  Juthon  vs.  Western  Railroad  Co. 

Shipping — Cluirter- Party — Construction  of  Contract. — Under  a  char- 
ter-party of  a  vessel  for  an  entire  voyage  to  ports  in  the  Mediterranean 
and  back  to  the  United  States,  for  a  gross  sum,  "  and  all  foreign  port 
charges,  pilotages,  and  lighterages,  and  to  furnish  sums  abroad  for  the 
ordinary  disbursements  of  the  vessel,  not  to  exceed  five  hundred  dollars, 
said  advance  to  be  furnished  at  cost  and  free  of  commission,  charter  pay- 
able on  discharge  of  cargo  at  port  in  the  United  States,"  if  the  vessel  is 
lost  after  the  advance  of  the  five  hundred  dollars  and  before  reaching  the 
United  States,  the  owner  is  liable  to  a  claim  for  reimbursement  in  favor 
of  the  shipper,  and  may  recover  on  a  policy  by  which  the  freight  is  insured, 
without  deduction  on  account  of  the  advance :  Benner  vs.  Equitable  In- 
surance Co. 

Highway — Maintenance  of  Fence  Title  hy  Limitation, — Maintaining  a 
fence  within  the  limits  of  a  highway  for  forty  years,  under  a  claim  of  right, 
gives  to  the  owner  an  absolute  right,  under  the  statutes  of  this  common- 
wealth, to  continue  it  there,  as  against  the  public :   Ciftter  vs.  Cambridge, 

Water  dripjnng  from  Roof — Injury  to  Building  in  consequence. — If  the 
roof  of  a  building  is  so  constructed  that  the  water  which  falls  or  accu- 
mulates thereon  is  projected  therefrom  so  as  to  be  thrown  over  the  line  of 
the  owner's  land,  and  in  and  upon  the  premises  of  the  adjoining  proprietor, 
in  such  quantities  and  manner  as  to  weaken,  impair,  or  in  any  way  injure 
a  wall  of  the  latter,  by  means  whereof  the  same  is  in  part  caused  to  fall 
upon  the  building,  a  tenant  of  the  building  cannot  recover  damages  for 
the  injury  thereby  occasioned  to  his  property  or  business  therein  :  Martin 
vs.  Simpson, 

Mortgage — Defeasance  not  of  same  Date  as  Deed, — In  order  to  con- 
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stitute  a  mortgage,  it  is  not  necessary  that  a  bond  of  defeasance  from  the 
grantee  to  the  grantor  in  a  deed  should  bear  the  same  date  as  the  deed. 
But  if,  after  the  making  of  such  a  bond,  a  deed  has  been  given  in  accord- 
ance with  its  terms,  and  afterwards  the  premises  are  reconyeyed  to  the 
obligor,  and  it  is  agreed  that  the  same  bond  shall  continue  in  force  for  the 
same  purpose,  this  will  amount  to  a  redelivery  of  the  bond,  and  make  the 
transaction  a  mortgage  :  Mclntire  vs.  Shaw. 

Unincorporated  Society —  Title  to  Land  conveyed  to— Rights  of  Members 
of. — A  deed  of  land  to  an  organized  and  acting,  though  unincorporated, 
religious  society,  vests  a  valid  title  in  the  grantees  as  a  body,  and  does  not 
create  a  tenancy  in  common  among  the  individuals  who  compose  the 
society :  Hamhlett  &  Wife  vs.  Bennett 

A  vote  by  such  society,  which  has  received  a  grant  of  land  and  built  a 
church  thereon,  that  a  committee  ''  have  charge  of  the  church  and  base- 
ment, and  see  that  the  whole  be  kept  in  repair,''  authorizes  the  committee, 
or  one  of  them  who  acts  for  the  whole,  to  take  possession  thereof,  lock  up 
the  same,  and  remove  any  person  therefrom  who  has  not  a  superior  right : 
Id, 

Neither  an  unincorporated  association  formed  by  members  of  a  religious 
society  for  charitable  and  religious  purposes,  and  by  its  constitution  made 
auxiliary  to  the  society,  nor  its  members,  acquire  any  permanent  rights  in 
or  become  tenants  at  will  of  the  basement  of  the  church,  by  reason  of 
having  contributed  to  the  expense  of  fitting  it  up,  under  a  general  agree- 
ment, not  expressed  in  any  vote  or  other  formal  manner,  that  they  might 
use  it  for  their  meetings^  and  for  fairs  and  parties :  Id. 

Husband  and  Wife —  Curtesy. — ^The  birth  of  living  children,  after  the 
conveyance  by  a  married  woman  of  land  held  by  her  to  her  sole  and  sepa- 
rate use,  under  St  1845,  c.  208,  will  entitle  her  husband,  after  her  death, 
to  an  estate  by  the  curtesy  therein  :  Comer  vs.  Chamberlain  and  Others. 

Married  Woman — Separate  Business — Promissory  Note, — A  married 
woman  who  carries  on  the  business  of  farming  upon  land  for  which  she 
bolds  a  bond  for  a  deed,  to  her  sole  and  separate  use,  is  liable  upon  a  pro- 
missory note  given  by  her  for  money  borrowed  to  enable  her  to  pay  for 
the  land,  and  actually  applied  by  her  to  that  purpose,  and  thus  to  entitle 
herself  to  a  deed  under  the  bond :  Chapman  vs.  Foster. 
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Liability  for  Damages  caused  by  Carelessness  and  Negligence  in  the  vse 
of  Fire, — ^The  defendants  being  engaged  in  removing  a  sunken  boat  from 
the  channel  of  a  canal,  by  means  of  a  steam  dredging-machine,  using  wood 
for  fuel,  without  any  spark-catcher  or  screen  upon  their  smoke-staek,  the 
wind  blew  the  sparks  and  cinders  to  and  over  the  fiurm-buildings  of  the 
plaintiff;  and  although  notified  of  the  danger  to  the  buildings,  they  con- 
tinued to  use  their  dredge,  without  putting  on  a  spark-catcher,  or  using 
any  extra- precaution  to  prevent  injury  from  fire.  Held,  that  the  defend- 
ants were  guilty  of  carelessness  and  negligence,  and  were  liable  for  the 
damages  occasioned  by  fire  communicated  to  the  buildings  by  means  of 
their  sparks  :   Teall  vs.  Barton  et  al. 

Fraudulent  Intent,  hoto  proved — Deed — Presumption  as  to  Consideration, 
how  rebutted. — In  actions  involving  questions  of  fraud,  the  intent  is  always 
a  material  inquiry ;  and  for  the  purpose  of  establishing  that,  other  acts  of 
a  similar  character,  done  about  the  same  time,  may  always  be  shown : 
Amsden  vs.  Manchester, 

Hence,  in  an  action  to  set  aside  a  conveyance  made  by  a  debtor  in  fraud 
of  his  creditors,  evidence  showing  what  other  property  he  had,  at  or  before 
the  time,  and  the  value  thereof,  and  that  he  had  conveyed  the  same  to 
different  grantees  without  consideration,  and  with  intent  to  defraud  his 
creditors,  is  admissible  on  two  grounds :  1st.  To  show  the  situation  of  the 
debtor  in  respect  to  his  property  at  the  time  in  question,  and  what  has 
been  done  with  the  property  he  previously  had ;  and  2d.  For  the  purpose 
of  establishing  the  fraudulent  intent  charged  in  the  complaint :  Id, 

A  deed  expressing  a  money  consideration,  and  acknowledging  the  pay- 
ment thereof,  laprimd  facte  evidence  that  such  was  the  true  consideration, 
and  that  it  has  been  paid.  But  a  judgment-creditor  has  the  right  to  rebut 
the  presumption,  and  to  show  that  the  sum  specified  in  the  deed  was  never 
paid  by  the  grantee :  Id. 

For  this  purpose  it  is  proper  to  show  that  the  grantee  was  a  married 
woman,  and  had  no  separate  property  or  estate,  before  the  execution  of 
the  deed ;  and  that  her  husband  was  notoriously  poor,  and  destitute  of  the 
means  of  paying  the  consideration  specified  in  the  conveyance :  Id, 

Assignment  in  TVust  for  the  benefit  of  Creditors, — An  assignment  in 
1  From  Hon.  0.  L.  Barbour,  to  appear  in  Vol.  XL.  of  his  Reports. 
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tniBt  for  the  benefit  of  creditors,  of  "  all  the  goods,  chattels,"  &c.,  "  and 
property  of  every  name  and  nature  whatsoever"  of  the  assignor,  stated  to 
be  more  particularly  enumerated  and  described  in  a  schedule  annexed  to 
the  assignment,  operates  to  transfer  to  the  assignee  property  not  mentioned 
in  the  schedule :  Turner  vs.  Jaycox  tt  ah 

A  provision  in  an  assignment  executed  by  partners  for  the  payment  of 
the  private  and  individual  debts  of  the  assignors,  out  of  the  residue  of 
the  net  proceeds  of  the  assigned  property  remaining  after  the  payment  of 
all  the  debts  of  the  partnership,  furnishes  no  evidence  of  an  intention  to 
hinder,  delay,  or  defraud  creditors :  Id. 

It  seefM  the  legal  intendments  are  all  in  favor  of  the  validity  of  assign- 
ments in  trust  for  the  benefit  of  creditors,  the  same  as  in  respect  to  other 
instruments:  Id. 

BuHding- Contracts — Recoupment — Where,  in  an  action  to.  recover 
money  due  for  work  done  under  a  building-contract,  the  defence  is  that 
the  building  was  not  completed  within  the  time  stipulated,  if  it  appears 
that  the  defendant  had  the  building  erected  for  his  own  use,  and  that  he 
was  kept  out  of  its  use  by  the  plaintiff's  failure  to  perform  on  his  part,  the 
law  will  presume  that  he  was  damnified,  and  will  give  him,  by  way  of 
compensation,  what  such  use  was  worth  for  the  time  he  was  deprived  of 
it:  Wagner y^,  CorkhiU. 

So  if  he  shows  that  he  was  deprived  of  the  privilege  of  renting  the 
building  by  the  plaintiff's  default :  Id. 

But  if  it  be  proved  that  the  defendant  did  not  contemplate  using  the 
building  himself,  or  in  his  own  business,  but  that  he  caused  it  to  be  built 
for  the  purpose  of  renting  it  to  others ;  and  that  he  did  not  in  fact  lose 
any  opportunity  of  renting  it,  by  reason  of  the  plaintiff's  delay,  he  cannot 
recoupe  against  the  plaintiff's  claim,  the  rents  and  profits  of  the  building 
from  the  time  when  it  should  have  been,  to  the  time  when  it  was,  com- 
pleted \  Id. 

BanJeerSy  Liahility  for  Deposits — Assignment  of  Clatm— Corporation  y 
Power  of  Officers, — ^Where  money  is  deposited  with  a  banker  to  the  credit 
of  another,  the  former  becomes  indebted  to  the  latter  for  the  amount, 
payable  on  demand.  But  if  the  banker,  by  his  words  or  conduct,  denies 
the  right  of  the  depositor,  as  by  placing  the  deposit  to  the  credit  of  a  third 
person,  he  thereby  becomes  presently  liable  to  an  action  for  the  amount, 
without  a  formal  demand :  CarroU  et  al.  vs.  Cone. 

So  held  where  the  banker  voluntarily,  and  without  authority  from  the 
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depositor,  counted  out  the  amount  of  the  deposit  in  bank>noted  and  specie, 
and  handed  it  to  a  sheriff  holding  an  execution  against  the  depositor,  and 
the  sheriff  levied  upon  the  money  and  sold  it :  Id, 

Hddj  also,  that  the  money  thus  separated  by  the  banker  from  the  con- 
tents of  his  vault  was  his  property,  and  not  that  of  the  depositor,  and  was 
not  liable  to  levy  under  an  execution  against  the  latter :  Id. 

Money  being  in  the  hands  of  the  defendant,  as  a  banker,  belonging  to 
a  corporation,  the  officers  of  the  corporation  transferred  and  assigned  to 
the  plaintiffs  all  claims  and  demands  which  the  company  might  have  for 
such  money,  and  authorized  them  to  collect  the  same  for  their  own  benefit 
and  use.  Hdd,  that  this  was  a  valid  transfer  of  all  the  rights  of  the  cor- 
poration in  respect  to  the  money  in  deposit :  Id. 

Where  the  board  of  directors  of  a  railroad  corporation,  by  resolution, 
directed  that  a  claim  held  by  the  corporation  should  be  transferred  to  cer- 
tain specified  persons,  and  that  the  '^  proper  officers''  should  execute  the 
requisite  assignment ;  it  was  hdd  that  it  was  to  be  presumed,  in  the  ab- 
sence of  proof  to  the  contrary — at  least  in  favor  of  third  persons  dealing 
with  the  company — that  the  president  and  secretary  were  the  proper  offi- 
cers for  that  purpose :  Id. 
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SnooESTioKS  roa  an  Act  to  bstablish  a  uNiroBM  ststbh  of  Baskbuptct  Laws 
THKouQHOUT  THE  UNITED  States.  By  Edwin  Jambb.  New  Yotk:  Baker  & 
Godwin,  Printers.     1864. 

This  pamphlet  we  regard  as  a  very  valuable  compend  of  the  provisions 
that  ought  to  be  embraced  in  our  forthcoming  Bankrupt  Law.  Mr.  James 
has  had  unusual  opportunities  to  become  familiar  with  the  English  law 
of  Bankruptcy,  having  been^  as  we  are  informed,  a  member  of  Parliament 
at  the  time  the  act,  in  its  present  improved  form,  was  passed,  and  having 
himself  carried  through  important  amendments  to  the  bill.  He  was  also, 
for  many  years,  a  successful  practitioner  in  the  English  Bankruptcy  Courts. 

The  great  value  of  the  work  consists  in  the  practical  suggestions  with 
which  every  page  is  replete. 

We  commend  it  to  the  consideration  of  our  legislators.  J.  A.  J. 


THE 


AMERICAN  LAW  REGISTER. 


APRIL,  1864. 


THE  RESEMBLANCE  AND  DIFFERENCE  BETWEEN 
CONTRACTS  OF  BAILMENT  AND  OF  SALE  OR  EX- 
CHANGE. 

Sale  or  Exchange  implies  a  transmutation  of  property  from  one 
man  to  another,  in  consideration  of  some  price  or  recompense  in 
value.     2  Bl.  Com.  446 ;  see  38  P.  S.  R.  491. 

Bailment^  in  its  most  general  sense,  and  as  used  in  our  law,  sig- 
nifies the  relation  of  one  who  delivers,  to  another  who  receives, 
any  movable  thing,  upon  a  trust  expressed  or  implied.  Bateman 
on  Commercial  Law,  §  608. 

Some  bailments  and  exchanges, — such,  for  instance,  as  bailments 
of  wool  to  be  manufactured  into  cloth,  of  grain  to  be  ground  into 
flour,  and  of  grapes  to  be  made  into  wine ;  and  exchanges  of  wool 
for  cloth,  of  grain  for  flour,  and  of  grapes  for  wine  ; — present  points 
of  resemblance  which, — together  with  the  peculiar  phraseology,  or 
the  vagueness  and  uncertainty  of  the  evidence,  of  the  agreement, — 
frequently  render  it  exceedingly  difficult  to  accurately  distmguish 
between  them.  And  as  there  is  no  work  in  which  a  full  review  of 
the  authorities  on  this  subject  has  appeared,  and  as  they  have  fre- 
quently been  regarded  as  involving  sooae  little  difficulty  and  con- 
fusion, it  is  supposed  that  the  profession  will  excuse  such  a  repre- 
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sentation  of  the  principal  cases  in  point  as  will  show  what  the 
rule  or  distinction  they  establish,  really  is. 

Few  of  the  old  common  law  cases  appear  to  have  any  bearing 
upon  the  point.  Menetone  vs.  Athatoeitj  3  Burr.  1592,  and  Collins 
vs.  ForbeSj  3  T.  R.  316,  though  often  referred  to  in  this  connec- 
tion, shed  not  a  ray  of  light  upon  the  subject.  If  it  was  not  in  oar 
own  country  that  the  difficulty  in  question  first  assumed  a  practical 
shape,  it  was  at  least  in  our  own  forums  that  it  first  met  with  the 
consideration  it  deserves. 

To  our  earlier  cases,  however,  especially  to  Slaughter  vs.  Oreen, 
1  Randolph's  R.  3,  and  Seymour  vs.  Brown^  19  Johns.  44,  may 
justly  be  attributed  most,  if  not  all,  of  the  confusion  that  now  exists. 

In  the  former,  wheat  was  delivered  to  a  miller  to  be  ground,  upon 
an  agreement  that  he  should  return  a  given  quantity  of  flour  for 
so  many  bushels  of  wheat.  The  wheat  being  consumed  by  an  ac- 
cidental fire,  the  court  held  that  the  miller  was  not  responsible  for 
the  loss ;  that  he  stood  in  the  relation  of  a  bailee  and  not  a  pur- 
chaser ;  and  that  this  construction  of  the  contract  would  not  be 
affected  by  an  understanding  that  the  miller  was  not  bound  to  re- 
turn flour  made  from  the  identical  wheat,  but  flour  of  a  certain 
][uantity  made  from  any  wheat  in  his  mill.  Judge  Roan,  delivering 
the  opinion  of  the  court,  says,  "  that  where  wheat  is  delivered  at  a 
mill  for  the  purpose  of  being  converted  into  flour  for  the  use  of 
the  bailor,  the  transaction  does  not  lose  its  character  of  a  bailment 
because,  for  general  convenience,  there  is  an  agreement,  by  com- 
mon usage  or  otherwise,  among  the  customers  of  a  mill,  that  all  the 
wheat  delivered  should  be  put  into  a  common  stock,  and  return 
made  to  each  out  of  the  common  mass  of  flour.  A  condition  of 
this  character,  imposing  no  hardship  on  the  bailee,  and  to  which 
there  is  an  assent  of  all  parties,  cannot  convert  a  bailment  into  a 
sale  or  exchange  of  wheat  for  flour.  The  property  in  the  wheat  is 
not  conveyed  to  the  millers,  when  they  cannot  sell  the  wheat  in 
specie  without  violating  their  contract,  which  is  to  grind  it  into 
flour,  nor  even  sell  the  flour  itself  without  violating  their  agreement 
to  return  it  to  the  several  bailors.  This  is  a  curious  kind  of  own- 
ership, in  which  the  party  has  no  absolute  power  over  the  subject 


AND  OF  SALE  OR  EXCHANGE.  323 

either  in  its  original  state  or  after  it  has  been  manufactured.  The 
miller,  in  this  case,  has  the  absolute  ownership  of  nothing,  but  the 
excess  of  flour  which  may  remain  after  returning  the  stipulated 
qnantifjr  to  the  several  farmers." 

The  case  of  Seymour  vs.  Brown^  19  Johns.  R.  44,  was  substan- 
tially this : — The  plaintiff  delivered  wheat  to  the  defendants,  on  an 
agreement,  that  for  every  five  bushels  of  wheat  the  plaintiff  should 
deliver  at  the  defendants'  mill,  the  defendants  would  deliver 
in  exchange  one  barrel  of  flour.  The  court  held  that  this  was  a 
bailment,  loeatio  operia  faciendi  ;  and  that,  the  wheat  having  been 
accidentally  destroyed  by  fire,  the  defendants  were  not  liable  on 
their  agreement  to  deliver  the  flour. 

Of  these  two  cases,  we  may  observe,  that  even  if  the  former  may 
be  reconciled  with  the  authorities  (as  perhaps  it  may,  upon  the 
theory  that  the  several  farmers,  by  acting  upon  the  common  usage 
of  making  common  stock  of  their  wheat  when  delivered  at  the  mill, 
constituted  themselves  copartners  in  relation  to  the  miller,  while 
each  retained  his  individual  character  in  relation  to  the  others), 
the  latter  stands  entirely  by  itself,  and  is  unsupported  by  any 
principle  whatever.  An  attempt  to  sustain  the  authority  of  the 
former  (on  another  ground  than  that  suggested)  was  made  in  Chase 
vs.  Washbume  (see  Vol.  1,  Am.  Law  Reg.  487),  by  Bartley,  C.  J. 
Speaking  of  it  in  connection  with  Inglebright  vs.  Hammond^  19 
Ohio  R.  337,  he  says,  the  two  cases,  on  examination,  do  not  sus- 
tain the  doctrine  of  Seymour  vs.  Broum.  <<  On  the  contrary,  in- 
stead of  an  exchange  of  wheat  for  flour,  in  each  of  the  cases,  by 
the  express  terms  of  the  contract,  the  flour  to  be  returned  was  to 
be  manufactured  out  of  the  wheat  furnished.  In  the  former  case 
(Slaughter  vs.  Qreen)  the  written  receipts  given  for  the  wheat,  ex- 
pressly provided  that  <  it  is  received  to  be  ground^*  which  excludes 
the  idea  of  passing  the  ownership  to  the  miller.  And  in  the  latter 
case  (Inglebright  vs.  Hammond)^  it  was  also  expressly  provided  by 
the  agreement,  that  the  flour  in  controversy  was  <  to  be  made  out 
of  the  wheat  furnished  by  Hammond,'  and  <  the  flour  made  there- 
from was  to  be  delivered  at  Stenbenville,  for  said  Hammond's  use.' 
In  both  these  cases,  therefore,  the  limitation  in  the  agreement  of 
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the  parties  imported  a  bailment  and  not  an  exchange."  But  that 
learned  judge  seems  to  have  forgotten  that  there  can  be  no  bailment 
without  some  specific  thing  that  can  be  identified  and  known  as 
being  or  having  been  the  exclusive  property  of  the  bailor, — tnat  the 
possession  of  a  bailee  is  only  that  of  an  agent,  and  that  upon  the 
revocation  of  his  authority  before  the  execution  of  his  trust,  as  well 
as  upon  its  execution,  the  bailor  is  entitled  to  the  identical  thing 
bailed. 

The  facts  constituting  cases  of  bailment  of  this  class,  and  the 
principles  properly  governing  them,  are  aptly  illustrated  by  the 
case  of  King  vs.  HumphreyBy  10  Penna.  S.  R.  217.  There  it  was 
shown  that  Humphreys,  under  a  contract  with  Ensign,  delivered 
to  him  certain  rags  at  five  cents  per  pound,  which  Ensign  was  to 
manufacture  into  paper  of  the  best  quality  the  materials  permitted, 
for  which  he  was  to  receive  Humphreys'  note  at  six  months,  at  the 
rate  of  ten  cents  per  pound ;  and  that  this  was  the  usual  mode  in 
which  the  trade  made  contracts  for  working  rags  into  paper.  King, 
a  creditor  of  Ensign,  levied  on  the  paper.  Humphreys  brought 
trespasB. 

Sharswood,  J.,  instructed  the  jury  that  « if  the  rags  were  de- 
livered under  the  special  contract,  and  the  paper  in  controversy 
was  manufactured  out  of  those  identical  rags,  the  plaintiff*  was  en- 
titled to  recover." 

In  error  from  the  District  Court  of  Philadelphia. — Per  Coulter, 
J.  (( In  this  case,  the  instruction  of  the  court  complained  of,  put  it 
to  the  jury  to  say,  whether  the  rags  of  Humphreys  were  delivered 
to  the  paper-maker  in  sale,  or  exchange  for  paper,  either  by  way 
of  payment,  or  as  an  exchange  of  commodities?  If  so,  then  the 
creditor  might  attach  the  paper  in  question.  But  if  the  rags  and 
shavings  were  delivered  to  the  artisan,  in  bags  with  the  name  of 
Humphreys  marked  on  them,  to  be  worked  into  paper  for  Hum- 
phreys ;  that,  in  such  event,  the  identical  paper  made  from  those 
materials  was  not  subject  to  attachment  by  Ensign's  creditors. 
This  is  the  point  of  the  instruction,  and  it  was  right.  The  creditor 
might  have  attached  the  debt,  or  price  of  manufacturing  the  article, 
in  the  hands  of  Humphreys,  but  cannot  attach  the  article  itself." 
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A  case  previously  decided,  in  which  the  facts  were  apparently  of 
a  similar  character,  but  in  which  a  different  construction  of  the  con 
tract  prevailed,  was  that  of  Buffin  vs.  Merry ^  3  Mason's  R.  478. 
The  plaintiff  agreed  to  let  one  Hutchinson  take  2900  pounds  of 
cotton  yarn  at  65  cents  per  pound,  and  pay  the  amount  in  plaids 
at  15  cents  per  yard;  he  was  also  to  use  the  plaintiff's  yarn  in 
making  the  warp  of  the  plaids,  and  to  use  for  filling  other  yarn  of 
as  good  a  quality.  The  question  was,  whether  the  property  in  the 
yarn  passed  to  Hutchinson  by  its  delivery  to  him  under  this  con- 
tract ;  and  it  was  held,  by  Story,  J.,  that  it  did ;  that  the  agree- 
ment imported  a  sale  of  the  yarn  at  a  specified  price,  to  be  paid  for 
in  plaids  at  a  specified  price. 

This  case  might  possibly  appear  at  variance  with  the  former : 
for  if,  by  the  contract,  the  identical  cotton  yarn  was  to  be  worked 
up  into  plaids  and  then  redelivered  to  the  plaintiff,  the  fact  that 
other  yarn  was  to  be  used  in  making  the  plaids,  could  not  deter- 
mine the  transaction  to  be  an  exchange ;  any  more  than  the  de- 
livery of  a  worn  article  to  be  repaired  and  returned  could  be 
changed  from  a  bailment  to  an  exchange  by  the  mere  addition  of 
materials.  It  is  to  be  remembered,  however,  that  only  such  portion 
of  the  plaids  as  would  at  15  cents  a  yard  amount  to  the  price  of 
the  yam  at  65  cents  a  pound,  was  to  be  returned. 

A  clearer  case  of  exchange  was  Smith  vs.  ClarJc,  21  Wend.  88. 
Smith  and  others  made  an  agreement  with  Hubbard  to  deliver 
wheat  at  his  mill ;  and  he  agreed  that  for  every  four  bushels  and 
55  pounds  of  wheat  so  delivered,  he  would  deliver  to  them  one 
barrel  of  superfine  flour,  warranted  to  bear  inspection  in  Albany  or 
New  York.  A  large  quantity  of  wheat  was  delivered  to  Hubbard 
under  this  contract ;  and  he  delivered  a  part  of  the  flour  to  the 
plaintiffs,  but  not  enough  to  satisfy  his  agreement,  and  shipped 
another  part  for  market  on  board  a  canal-boat,  which  part  theplain- 
tiffs  by  their  action  (replevin)  caused  to  be  arrested  as  their  own. 

The  question  was  the  same  as  in  the  preceding  cases,  whether 
the  agreement  was  one  of  bailment  or  exchange  ;  and  the  court  held 
that  the  transaction  constituted  a  contract  for  the  ^change  of  wheat 
for  flour  ; — that  "  the  property  in  the  wheat  passed  from  the  plain- 
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tiffs  at  the  time  it  was  deliyered  at  the  mill,  and  that  Hubbard  be-  ! 

came  a  debtor  and  was  bound  to  pay  for  the  grain  in  flour  of  the  ' 

specified  description  and  quantity.  There  being  no  agreement  or 
understanding  that  the  wheat  delivered  by  the  plaintiffs  should  be 
kept  separate  from  other  grain,  or  that  this  identical  wheat  should 
be  returned  in  the  form  of  flour,  Hubbard  was  only  to  deliver  flour 
of  a  particular  quality,  and  it  was  wholly  unimportant  whether  it 
was  manufactured  from  this  or  other  grain."  The  court  went  on 
to  say :  «  A  different  doctrine  was  laid  down  in  Seymour  vs  Brovm^ 
19  Johns.  R.  44 ;  but  the  authority  of  that  case  has  often  been 
questioned,  2  Kent  589 ;  Story  on  Bail.  193-4,  285 ;  Buffum  vs. 
Merry y  3  Mason  478;  and  the  decision  was  virtually  overruled 
in  Hurd  vs.  Westj  7  Cow.  752,  and  see  p.  756,  note.  The  case 
of  Slaughter  vs.  Chreen^  1  Rand.  (Ya.)  R.  3,  is  much  like  Seymour 
vs.  Brown.  They  were  both  hard  cases,  and  have  made  bad  pre- 
cedents.'* 

In  Baker  vs.  Woodruffs  2  Barbour's  S.  C.  R.  520,  (2  Comst. 
s.  c.  in  error,  153,  by  name  Norton  vs.  Woodruff)^  the  agreement 
was  in  writing,  as  follows  : — 

«<  I  agree  to  take  all  the  wheat  that  Norton,  Baker  &  Hall  have 
in  the  storehouse  of  S.  H.  Cook,  in  Camillus,  and  also  all  the  wheat 
they  have  at  the  storehouse  of  E.  Shead,  in  Belle  Isle,  and  give 
them  one  barrel  of  first-rate  superfine  flour,  at  my  mill  in  Salina, 
for  every  four  bushels  and  36-60th8  bushels  of  wheat.  I  am  to  take 
the  wheat  at  the  storehouses,  and  pack  the  flour  in  first-rate  barrels, 
and  warrant  the  flour  to  pass  inspection  in  Albany  or  New  York 
market  for  good  superfine  flour.  One  half  of  the  flour  to  be  de- 
livered on  Friday  of  next  week,  and  the  balance  on  Friday  of 
week  after,  and  as  much  sooner  as  I  can  make  it.  The  wheat  is 
to  be  of  good  merchantable  quality.     Salina,  Oct.  2d,  *45. 

J.  C.  Woodruff, 
Norton,  Baker  &  Hall." 

Plaintiffs  delivered  the  wheat.  Defendant  delivered  only  a 
part  of  the  flour.  •  Subsequently  defendant's  mill  accidentally  took 
fire,  and  was^  with  a  part  of  the  flour,  consumed,  without  any  fault 


AND  OF  SALE  OR  EXCHANGE.  S27 

in  defendant.    Plaintiffs  brought  assumpsit  for  the  value  of  the 
balance  of  the  flour  then  remaining  to  be  delivered  by  defendant. 

By  the  court,  Welles,  J. — "The  contract  under  which  the 
wheat  in  question  was  received  by  the  defendant,  was  clearly  one 
of  sale  and  not  of  bailment.  Upon  the  delivery  of  the  wheat  by  the 
plaintiffs,  it  became  the  property  of  the  defendant,  and  he  thereupon 
became  liable  to  the  plaintiffs  to  pay  for  it  in  flour,  according  to 
the  terms  of  the  contract ;  and  it  was  entirely  immaterial  whether 
the  flour  should  be  made  from  the  wheat  of  the  plaintiffs  or  of  other 
wheat.  The  destruction  of  the  property  after  it  was  delivered,  by 
the  burning  of  the  mill  and  contents,  was  the  defendant's  loss,  and 
no  defence  to  this  action.  Noy's  Maxims,  91,  marg.  p.,  c.  93 ; 
Bac.  Abr.  BaU.  G. ;  Jones  on  Bail.  61.  This  cannot  be  distin- 
guished in  principle,  in  regard  to  the  construction  of  the  contract, 
from  that  of  Smith  vs.  Clark^  21  Wend.  83.  That  case,  it  is  true, 
was  afterwards  taken  to  the  court  for  the  correction  of  errors,  and 
judgment  of  reversal  pronounced ;  and  from  that  circumstance,  an 
impression  has  been  entertained  to  a  considerable  extent,  that  the 
principle  decided  by  the  late  Supreme  Court,  in  the  case  as  reported 
in  21  Wend.,  has  been  overruled  in  the  court  for  the  correction 
of  errors.  But  such  was  not  the  case."  2  Barb.  523.  *  *  *  * 
(^  The  case,  therefore,  I  think  should  be  regarded  as  a  sound  expo- 
sition of  the  law.  The  only  case  or  dictum  in  the  courts  of  this 
state  (N.  Y.)  which  stands  opposed  to  it,  is  the  case  of  Seymour  vs. 
Browfij  19  Johns.  44.  The  latter  is  unsupported,  so  far  as  I  have 
been  able  to  discover,  excepting  by  the  case  in  Virginia,  of  Slaughter 
vs.  Oreerif  1  Band.  3.  The  current  of  authorities  is  the  other  way, 
and  so,  in  my  opinion,  is  the  good  sense  and  reason  of  the  case : 
Jones  on  Bail.  102,  64 ;  2  Kent  589,  ed.  of  1832  ;  Story  on  Bail. 
§  283, 438 ;  Buffum  vs.  Merry,  3  Mason's  R.  478 ;  Eurd  vs.  West, 
7  Cowen  762,  756  note ;  JSwing  ve  French,  1  Blackf.  Ind.  R. 
353  note  2." 

A  case  involving  greater  difficulty  perhaps,  as  to  the  nature  of 
the  contract,  and  the  application  of  the  same  doctrine,  was  the  case 
of  Mallory  vs.  Willis,  4  Const.  76 — replevin  for  75  barrels  of 
floor.    The  agreement  was  also  in  writing,  as  follows : — <<  Article 
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of  agreement  made  and  entered  into  the  19th  day  of  August  1845, 
between  Mallory  and  Legg  of  the  one  part,  and  Christopher  Willis 
of  the  other  part.  Said  Mallory  and  Legg  ^gree  to  deliver,  or 
cause  to  be  delivered,  at  the  Hopeton  Mills,  during  the  time  of 
navigation,  a  quantity  of  good  merchantable  wheat,  be  the  same 
more  or  less,  to  be  manufactured  into  flour,  which  the  said  Willis 
agrees  to  do  as  follows :  For  every  four  bushels  and  fifteen  pounds 
of  wheat,  said  Willis  is  to  deliver  to  said  Mallory  and  Legg,  or 
their  order,  196  pounds  of  superfine  flour,  packed  in  barrels  well 
filled  for  the  purpose :  barrels  to  be  furnished  by  said  Mallory  and 
Legg.  Said  Willis  to  guaranty  the  inspection  of  said  flour — if 
scratched,  to  pay  all  losses  sustained  thereby.  Said  Mallory  and 
Legg  to  have  all  the  ofials,  or  feed,  &c. :  said  Willis  to  store  the 
same  until  sold.  And  further,  by  said  Willis  performing  on  his 
part,  as  above  stated,  said  Mallory  and  Legg  agree  to  pay  him  six- 
teen cents  per  barrel.  If  said  Mallory  and  Legg  make  one  shil- 
ling net  profit  on  each  and  every  barrel  of  flour  made  at  said  Mills, 
they  are  to  pay  said  Willis  two  cents  per  barrel  extra.*' 

In  pursuance  of  the  above  agreement,  the  plaintiffs  delivered  at 
the  Hopeton  Mills,  32,586  bushels  and  four  pounds  of  wheat,  which 
defendants  manufactured  into  superfine  flour;  and  the  evidence 
tended  to  show  that  the  75  barrels  of  flour  in  question  were  the 
surplus  left  after  delivering  to  the  plaintiffs  7667  barrels  and  156 
pounds  of  flour,  equal  to  196  pounds  for  every  four  bushels  and 
fifteen  pounds  of  wheat.  The  plaintiffs  contended  that  the  title 
to  the  wheat  did  not  pass,  and  the  defendant  insisted  that  it  did. 
The  Justice  (the  case  being  tried  without  a  jury)  found  for  the 
plaintiffs,  and  judgment  was  rendered  accordingly,  which  was 
affirmed  at  the  general  term  of  the  Supreme  Court;  and  in  the 
Court  of  Appeals  again  affirmed,  by  six  of  the  judges,  against 
two  dissenting :  Hurlbut,  Jewett,  RuaoLES,  Gardiner,  Pratt, 
and  Taylor,  Js.,  holding  that  the  contract  was  one  of  bailment, 
and  Bronson,  C.  J.,  and  Harris,  J.,  holding  that  it  was  one  of 
exchange.  Only  four  of  the  judges  delivered  opinions:  these 
were  Hurlbut,  Jewett,  Bronson,  and  Harris  ;  and  while  all  of 
them  appear  to  have  relied  upon  the  same  authorities,  it  cannot 
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but  be  admitted  that  if  the  arguments  of  the  dissentlDg  judges  do 
not  effectuallj  sift  the  wheat  from  the  chaff  of  this  case,  they  at 
least  show  themselves  entitled  to  the  attentive  consideration  of 
every  candid  mind.  Not  wholly  impossible  it  might  seem  to  be, 
that  the  judges  who  regarded  the  contract  in  the  light  of  a  bail- 
mentj  were  misled  by  the  false  analogy  of  the  common  case 
(among  farmers)  of  carrying  grist  to  mill,  put  by  Justice  Jewett 
to  show  an  implied  bailment ;  and  as  to  the  force  of  which,  he 
possibly  fell  into  an  error ;  for,  in  the  case  put,  the  bailment  is  not 
clearly  implied  from  the  mere  transaction  itself,  but  rather  from 
the  well-known  usage  of  the  country  miller  as  to  receiving  and 
grinding  grist,  taking  toll,  and  then  redelivering  the  grain  in  the 
shape  of  flour.  It  will,  however,  be  remembered  that  the  wheat 
\vas  delivered  to  be  ground  into  fiouVy  and  that  the  designation  of 
the  purpose  of  the  delivery,  and  this  by  the  express  agreement  of 
the  parties,  cannot  well  be  overlooked  in  the  construction  of  any 
contract.  Indeed,  in  nearly  all  the  cases  of  this  sort  which  have 
been  held  to  be  cases  of  bailment,  this  or  a  similar  stipulation  has 
been  regarded  as  the  most  important  index  to  the  real  intention 
of  the  contracting  parties. 

Another  case  concerning  the  same  subject-matter,  and  in  which 
the  same  legal  principles  were  applied,  though  with  a  different  re- 
sult, was  Foster  vs.  Pettibone^  8  Selden  433.  The  agreement  was 
in  the  following  form :  <<  John  G.  Brown  agrees  to  deliver  to  Wil- 
liam C.  Foster,  at  Rochester,  thirty  thousand  bushels  of  wheat  to 
be  ground,  fifteen  thousand  bushels  to  be  ground  in  season  to  be 
shipped  east  during  navigation  this  fall,  and  fifteen  thousand  to  be 
ground  during  the  winter ;  said  Brown  is  to  be  subject  to  no  charge 
on  account  of  storage ;  said  Foster  is  to  deliver  to  said  Brown  one 
barrel  of  superfine  flour  for  each  five  bushels  of  wheat  so  delivered 
to  be  ground.  The  wheat  to  be  received  from  Gelston  &  Evans, 
and  the  flour  to  be  delivered  to  them."  In  this  case,  the  court 
held  the  contract  to  be  clearly  one  of  bailment,  but  reaffirmed  the 
doctrine  laid  down  by  Bronson,  C.  J.,  in  the  preceding  case, 
that  "  when  the  identical  thing  delivered,  although  in  an  altered 
form,  is  to  be  restored,  the  contract  is  one  of  bailment,  and  the 
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title  to  the  property  is  not  changed ;  but  when  there  is  no  obliga* 
tion  to  restore  the  specific  article,  and  the  receiver  is  at  liberty  to 
return  another  thing  of  equal  value,  he  becomes  a  debtor  to  make 
the  return,  and  the  title  to  the  property  is  changed,  it  is  a  sale." 
It  was  here  observed  that  « the  judges  in  that  case  differed  with 
respect  to  the  effect  of  the  distinction  upon  the  case  before  them, 
but  not  in  regard  to  the  distinction  itself." 

This  doctrine,  deducible  from  nearly  all  the  reported  cases, 
(see  Chaie  vs.  Waahburne,  reported  at  length  in  the  first  volume 
of  this  work,  p.  487,  et  seq,,  and  Baker  vs.  Itoberts,  8  Greenl. 
lOl),  will  not  be  found  at  variance  with  any  sound  authority. 

(It  is  well  enough  to  note  a  peculiar  characteristic  of  thelast-men- 
t>.«ied  case.  The  risk  of  the  property  was  expressly  taken  by  the 
party  receiving  it ;  notwithstanding,  he  was  held  to  be  a  bailee. 
The  case  was  briefly  this : — A.  agreed  to  take  the  logs  of  B.  at  a 
certain  place,  and  at  an  agreed  method  of  computing  the  quantity, 
to  saw  them  into  boards,  and  transport  and  deliver  the  boards  to 
B. ;  and  the  latter  agreed  to  sell  the  boards,  free  of  charge  for 
commissions,  and  to  allow  A.  all  they  should  sell  for  beyond  a 
certain  price ;  the  property  to  be  and  remain  all  this  time  at  the 
risk  of  A.  It  was  held  that  this  was  not  a  sale  of  the  logs  to  A., 
but  was  merely  a  locatio  operia  faciendi.  In  general,  as  we  have 
seen,  the  risk  of  the  property  in  this  class  of  cases  is  exclusively 
with  the  bailor,  and  whenever  it  is  otherwise,  it  is  because  the 
bailee  is  guilty  of  some  wrong,  or  has  assumed  the  obligation  of 
an  insurer.) 

The  rule  in  such  cases,  as  settled  by  the  authorities,  may  there- 
fore be  stated  to  be,  that  where  one  delivers  to  another  any  specific 
thing  under  an  agreement  that  the  identical  thing  shall  be  restored^ 
changed  only  in  form^  there  is  a  bailment^  and  the  right  of  property 
remains  the  same ;  but  where  it  is  understood  that  the  receiver  is 
not  obliged  to  return  the  identical  thing  itself  but  only  some  otherj 
of  the  kind  and  value,  or  of  a  specific  nature,  quantity  and  quality, 
there  is  no  bailment,  but  an  exchange,  and  the  title  to  the  property 
is  transferred. 

But  it  is  not  very  difficult  to  conceive  of  a  case  to  which  this  rule 
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▼ould    not   apply.     Suppose   the  evidence   proves  a  bailment,  a 
delivery  of  a  specific  thing  merely  for  labor  thereon,  and  proves  at 
the  same  time  a  circumstance  to  have  occurred,  in  the  regular 
process  of  executing  the  work  contracted  for,  that  must,  from  its 
very  nature  and  character,  have  excluded  all  possibility  of  know- 
ing what  thing   in  particular   was   produced   from  the  identical 
material  delivered.     Is  this  case   to  be  construed  as  one  of  bail- 
ment ?     A  bailment  is  legally  possible  (as  a  relation  by  which  the 
relative  duties  and  rights  of  parties  may  be  determined)  only  so 
long  as  there  is  some  certain  thing  that  can  be  identified  as  being 
or  having  been  the  property  of  the  bailor.     Moreover,  the  bailor's 
right  of  property  is  limited  to  the  identical  thing  delivered  ;  and 
when  the  bailee  is  in  no  default,  the  bailor  must  have  either  the 
identical  thing   or    nothing  at   all.     Take,    then,  the  case    just 
stated,  or  a  case  in  which,  without  any  default  of  the  bailee,  per- 
haps with  the  consent  of  the  bailor  (as  in  Slaughter  vs.  Chreen)^ 
the  thing  becomes  mixed  with   some  other   of  the  same    nature 
(wheat  with  other  wheat,  for  instance),  so  that  it  cannot  thence  be 
distinguished  or  identified.     The  consequence  must  be  the  same  in 
either  case,  that  the  bailor's  property  is  lost,  and  nothing  at  all 
can  be  demanded  of  the  bailee.     Again,  in  either  case,  if  the  con- 
tract be  construed  as  one  of  bailment,  the  bailor  may,  at  any  time 
before  the  work  is  completed,  revoke  the  bailee's  authority,  and, 
upon  tender  of  payment  for  the  work,  demand  the  specific  thing 
bailed.     But  it  cannot  be  identified ;  the  thing  to  which  he  has  a 
right  is  as  though  it  did  not  exist ;  it  cannot  be  delivered  to  him  ; 
in  short,  he  has  an  impossible  right !     Suppose  that  the  bailee  is 
robbed  without  any  default  of  his  own,  or  that  the  property  has 
been  destroyed  by  unavoidable  accident,  (as  was  also  the  case  in 
Slaughter  vs.   Crreen ;)  in  answer  to  the  bailor's  demand  he  has 
only  to  show  that  he  was  robbed  of  the  bailor's  property,  or  that 
it  was  unavoidably  destroyed.     And  yet  he  cannot  show  to  what 
particular  thing  that  property  referred ;  he  cannot  trace  the  con- 
nection between  the  robbery  or  destruction,  and  the  property  of 
the  bailor ;  but  he  has  a  right,  if  a  bailee,  to  plead  the  fact  as  a 
defence ;  another  impossible  right ! 
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In  regard  to  such  cases  (see  Bateman  on  Commercial  Law,  §§ 
711,  712),  it  has  been  thought  that  if  the  labor  required  by  the 
contract  can  be  performed  without  destroying  all  traces  of  the 
identical  thing,  the  transaction  may  be  regarded  in  the  light  of  a 
bailment ;  but  that  if  the  labor  cannot  possibly  be  so  performed,  it 
ought  to  be  considered  as  a  transfer  of  property  by  exchange,  in 
which  the  thing  is  given,  together  with  a  compensation  for  the 
thing  required. 

No  case,  however,  appears  to  have  arisen  in  which  the  evidence 
proved  a  bailment,  and,  at  the  same  time,  the  non-existence  of  every 
fact  by  which  the  identical  thing  delivered  could  be  traced.  And, 
perhaps,  it  is  well  enough  not  to  decide  a  case  of  which,  as  yet,  no 
evidence  has  been  heard. 

W.  0.  B. 
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The  writ  of  mandamus  is  not  a  writ  of  right,  but  it  is  discretionary  with  the  Court 
whether  it  will  be  awarded.  When  there  is  a  complete  remedy  at  law,  it  will 
never  be  dispensed. 

The  issue  of  the  writ  being  discretionary,  the  court  will  not  entertain  jurisdiction 
where  substantial  interests  are  not  involved ;  it  would  be  to  encourage  petty 
litigation.  Where  the  sum  involved,  therefore,  is  only  two  dollars,  the  peremp- 
tory writ  would  be  denied,  even  if  it  were  admitted  to  be  just  to  issue  it. 

A  demurrer  to  the  auditor's  return  to  an  alternative  writ  of  mandamus,  setting  up 
facts  tending  to  show  that  the  writ  ought  not  to  issue,  some  of  which  are  proT- 
able  by  the  legislative  journals  only,  and  some  by  parol  evidence,  admits  not 
only  the  facts  resting  on  record  evidence,  but  all  facts  necessarily  existing  out* 
side  of,  and  never  appearing  upon  the  journals,  so  far  as  they  would  be  proper 
evidence  for  any  purpose. 

If  the  Constitution  provide  for  the  adjournment  of  the  legislature  by  the  governor, 
in  case  of  a  disagreement  between  the  two  houses  as  to  the  time  of  adjournment, 
and  the  governor,  claiming  that  the  contingency  contemplated  in  the  Const ita- 


THE  PEOPLE  V8.  THE  AUDITOR,  ETC.  388 

tion  has  arisen  by  proclamation,  declares  the  houses  adjourned,  and  the  latter 
acquiesce  in  that  act,  abandon  the  oapitol,  draw  their  pay,  and  return  to  their 
homes,  such  acquiescence  and  dispersion  constitute  an  acyoumment  of  the  legis- 
lature in  fact,  whether  the  act  of  the  GoTcrnor  was  rightful  or  wrongful ;  and 
the  members  cannot  resume  their  session,  unless  legally  conyoked  again  by  the 
GoTemor. 

When  the  legislative  and  ezeoutlTe  branches  of  the  government,  by  the  adoption 
of  an  act,  give  a  construction  to  a  provision  of  the  constitution,  if  the  construc- 
tion thus  given  is  only  doubtful,  the  courts  will  not  hold  the  act  void. 

The  power  of  a  legislature  to  enforce  the  attendance  of  absent  members  is  plenary, 
and  may,  if  necessary,  be  enforced  by  posse  eiviiatU. 

The  facts  of  the  case  sufficiently  appear  in  the  opinion. 

Walker,  J. — The  record  in  this  case  shows  that,  on  the  8th  day 
of  Jane  1863,  the  Senate  adopted  a  joint  resolution  for  a  final 
adjournment  at  six  o'clock  in  the  afternoon  of  that  day.  It  was 
sent  to  the  House,  where  it  was  taken  up  and  amended  by  insert- 
ing the  twenty-second  of  June,  and  ten  o'clock  in  the  forenoon, 
as  the  time  for  adjournment ;  and  thus  amended,  it  was  adopted  by 
the  House.  On  the  same  day,  as  amended,  it  was  returned  to  the 
Senate,  where  it  was  taken  up,  and,  on  the  question  whether  the 
Senate  would  concur  with  the  House  amendment,  it  was  decided 
in  the  negative.  During  the  afternoon  of  the  same  day,  the  House 
adopted  a  resolution,  in  the  preamble  to  which  they  say  they  wish 
to  reconsider  their  action  in  amending  the  resolution.  By  the 
•  resolution  itself,  they  request  the  return  of  the  joint  resolution  for 
reconsideration.  This  resolution  seems  to  have  been  communi- 
cated to  the  Senate  immediately  after  the  vote  had  been  taken 
refusing  to  concur  in  the  House  amendment  to  the  joint  resolu- 
tion; but  it  does  not  appear  that  the  Senate  took  any  action  upon 
this  request,  nor  that  either  house  took  any  further  steps  on  the 
resolution  to  adjourn. 

At  four  o'clock  in  the  afternoon  of  the  eighth,  the  Senate 
adjourned  until  ten  o'clock  the  next  morning.  The  House,  on  the 
evening  of  the  same  day,  adjourned  over  until  the  tenth,  in'acoord- 
ance  with  a  previpus  resolution  of  that  body.  The  Senate  met  on 
the  ninth  and  adjourned  to  the  tenth,  when  it  again  met,  and, 
whilst  in  the  transaction  of  business,  the  Speaker  read  a  proclama- 
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tion  from  the  Qovernor,  declaring  the  General  Assembly  adjourned 
until  the  first  Monday  in  January  1865 ;  whereupon  the  speaker 
vacated  the  chair,  a  Speaker  pro  tern,  was  elected,  and  a  joint 
committee  was  appointed,  who  reported  a  protest  against  the  action 
of  the  Governor,  which  was  adopted  and  spread  upon  their  journals, 
and  adjourned  over  until  the  morning  of  the  eleventh,  when  there 
is  entered  a  convening  order,  after  which  all  entries  cease  upon 
the  journals  until  the  twenty-third  of  June. 

The  House  met  on  the  tenth,  and,  in  the  course  of  their  pro- 
ceedings, the  Governor's  proclamation  was  read  to  the  House, 
after  which  they  joined  in  the  appointment  of  a  joint  committee  to 
prepare  the  protest,  which  was  also  adopted  by  the  House  and 
spread  upon  their  journals ;  but  the  House  journals  fail  to  show 
any  adjourning  order  on  the  tenth,  after  which  day  all  entries 
cease  until  the  twenty-third  day  of  that  month.  It  also  appears 
that,  on  the  tenth,  after  the  Speaker  pro  tern,  was  elected  by  the 
Senate,  the  roll  was  called,  and  only  twelve  Senators  answered, 
when  a  call  of  the  Senate  was  ordered,  but  was  afterwards  dis- 
pensed with. 

It  appears,  from  the  journals  of  both  houses,  that  entries  were 
made  on  the  twenty-third,  stating  that  the  houses  had  convened, 
and  afterwards  that  adjournments  were  had  until  the  twenty-fourth. 
Convening  orders  appear  on  both  journals  on  that  day,  and  a  joint 
resolution  to  adjourn  both  houses  until  the  Tuesday  after  the  first 
Monday  in  January,  1864,  after  which  no  more  minutes  appear  on 
the  journals  of  either  house.  The  relator  alleges  that  he  was 
present  in  the  discharge  of  his  duties  as  a  Representative  on  these 
two  last  days.  That  he  holds  the  certificate  of  the  Speaker  there- 
for, which  he  presented  to  the  Auditor  for  a  warrant  on  the 
treasury  for  the  sum  of  two  dollars  alleged  to  be  due,  but  that  the 
Auditor  refused  to  draw  the  same. 

The  return  alleges  that,  after  the  Governor's  proclamation  was 
received  on  the  tenth  of  June,  the  members  of  the  two  houses, 
during  that  and  the  succeeding  day,  settled  their  accounts  with 
the  Speakers;  that  they  obtained  from  those  officers  their  cer- 
tificates of  attendance,  which  were  presented  to  the  Auditor,  who 
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drew  warrants  on  the  treasury  for  their  several  sums ;  that  they 
obtained  their  pay,  returned  to  their  homes,  and  the  doors  of  the 
halls  were  closed ;  that  on  the  twenty-third  of  June,  two  Senators 
and  four  Representatives  met  in  their  respective  halls,  but  denies 
that  they  were  in  session  as  a  legislative  body  at  that  time,  and 
that  relator  was  not  in  attendance  as  a  Representative,  and  is, 
therefore,  not  entitled  to  compensation  as  such.  It  admits  that 
the  Speaker's  certificate  was  presented,  and  a  warrant  on  the 
Treasurer  was  demanded  and  refused.  To  this  return  a  demurrer 
was  filed,  which  presents  the  question  as  to  the  sufficiency  of  the 
return  of  the  Auditor. 

The  demurrer  admits  the  truth  of  the  facts  set  out  in  the  plead- 
ings to  which  it  is  interposed.  But  it  is  contended  that  it  admits 
such  facts,  only,  as  are  well  pleaded,  and  as  could  be  used,  in  evi- 
dence on  the  trial.  That  such  facts  as  could  only  be  proved  by 
record  evidence,  and  which,  from  the  pleadings,  appear  to  exist 
only  in  parol,  would  not  be  admitted.  If  this  is  the  true  rule, 
which  I  deem  unimportant  to  determine,  still,  all  facts  necessarily 
existing  outside  of,  and  never  appearing  upon  the  journals,  so  far 
B8  they  would  be  proper  evidence,  Tfould  be  admitted  by  the 
demurrer.  The  settlement  of  the  accounts,  the  drawing  of  their 
pay  by  the  members, .  their  return  to  their  homes,  and  the  closing 
of  the  halls,  never  appear  upon  the  journals ;  and,  if  such  facts 
■  might  be  proved  for  any  purpose,  they  would,  under  the  rule  con- 
tended for,  be  admitted  by  the  demurrer.  The  inferences  or  con- 
clusions of  law  stated  in  the  return  would,  of  course,  not  be 
admitted. 

The  Governor's  proclamation  was  issued  under  the  thirteenth 
section  of  the  fourth  article  of  our  constitution.  It  is  this :  «  In 
case  of  disagreement  between  the  two  houses  with  respect  to  the 
time  of  adjournment,  the  Governor  shall  have  power  to  adjourn  the 
General  Assembly  to  such  time  as  he  thinks  proper,  provided  it  be 
not  to  a  period  beyond  the  next  constitutional  meeting*  of  the 
same."  The  force  of  the  argument,  on  both  sides  of  this  case, 
seemed  to  be  to  the  point  whether  the  contingency  contemplated 
by  this  provision  had  arisen,  so  as  to  authorise  the  Governor  to 
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interpose  his  power  to  adjourn  the  General  Assembly.  Prom  the 
research  and  reflection  that  I  have  been  able  to  give  the  case,  I 
have  arrived  at  the  conclusion  that  there  are  other  questions 
involved,  material  to  its  decision.  And  I  shall,  having  stated  the 
facts,  and  what  I  deem  proper  under  the  demurrer  to  be  con- 
sidered, proceed  to  give  my  views  as  concisely  as  the  nature  of  the 
case  will  permit.  I  regret  that  an  adjudged  case  cannot  be  found 
involving  the  same  or  a  similar  state  of  facts,  which  could  shed 
light  upon  the  question. 

It  is  upon  this  state  of  facts  the  court  is  called  upon  to  determine 
whether  the  General  Assembly  was  adjourned  on  the  tenth  or 
twelfth  day  of  June  last.  If,  by  the  Governor's  proclamation,  by 
the  action  of  the  two  houses  on  those  days,  or  if  by  the  joint 
action. of  the  Governor  and  of  the  two  houses,  the  session  was 
either  adjourned  or  terminated,  then  there  could  have  been  no 
session  on  the  twenty-third  and  twenty-fourth  of  June,  and  the 
relator  would  not  be  entitled  to  compensation. 

It  is  not  denied  that  the  Governor  issued  his  proclamation  under 
the  thirteenth  section  of  the  fourth  article  of  our  constitution.  In 
doing  so  he  claimed  that  the  contingency  therein  provided  for  had 
arisen,  and  that  he  was  authorized  to  act.  And  whether  this  be 
so  or  not,  when  we  see,  from  the  absence  of  all  entries  upon  the 
journals,  that  the  two  houses  ceased  to  hold  further  sessions,  the 
members  drew  their  pay,  returned  to  their  homes,  and  the  halls 
were  closed,  this  apparent  acquiescence  on  the  part  of  the  mem- 
bers of  the  two  bodies,  to  my  mind  is  satisfactory  evidence  that 
they  designed  to  terminate  the  session.  By  this  course  of  action, 
it  would  unquestionably  seem  that  they  had  determined  to  cease 
to  meet,  and,  whatever  weight  they  may  have  attached  to  the 
Governor's  proclamation,  they  did,  in  fact,  adjourn,  or  at  least 
ceased  to  hold  their  daily  sessions,  according  to  the  usual  course 
,  of  such  bodies ;  and  this  cessation  was,  so  far  as  the  journals  show, 
without  day.  And  it  seems  that  it  was  designed  to  adopt  the  act 
of  the  Governor.  Suppose  the  Governor,  without  any  pretence  of 
a  disagreement,  had  come  into  the  house  and  declared  them 
adjourned  sine  die,  and  the  Speaker  had  so  announced,  and  it  had 
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been  entered  on  the  journals  of  each  house  that  on  that  day  the 
General  Assembly  had  so  adjourned|  and  the  members  had  dis- 
persed and  business  had  ceased^  would  any  person  contend  that  the 
session  was  not  terminated,  notwithstanding  a  want  of  a  joint 
resolution  ? 

Or  suppose  the  Speaker,  independent  of  all  action  by  the 
Governor,  were  to  declare  that  the  General  Assembly  was 
adjourned  sine  die,  and  it  should  be  so  entered  on  the  journals,  and 
the  members  should  disperse,  and  further  meetings  should  cease, 
what  would  be  the  inevitable  conclusion  ?  While  it  is  laid  down 
by  all  writers  on  parliamentary  law  that  when  such  a  body  is  once 
organized,  the  session  can  be  terminated  only  by  the  expiration  of 
the  time  for  which  the  members  were  elected,  by  executive  action, 
or  by  resolution,  they  do  not,  so  far  as  I  can  find,  say  that  such  a 
resolution  must  appear  on  the  journals.  It  is  true  that  it  is  usually 
by  such  a  resolution  that  the  sense  of  the  two  houses  is  obtained, 
but,  if  that  sense  were  manifested  in  any  other  clear  and  satisfac- 
tory mode,  no  reason  is  perceived  why  it  should  not  be  as  obligatory 
as  if  it  were  reduced  to  writing  and  spread  upon  the  journals.  It 
is  the  agreement  of  the  two  bodies  that  would  form  the  resolution, 
whilst  the  written  resolve  is  only  evidence  of  the  joint  concurrence 
of  the  two  bodies.  If  acts  of  the  two  houses  appear,  which  render 
it  clear  that  it  was  their  resolution  to  adjourn,  I  have  no  hesita- 
tion in  saying  that  such  would  be  the  effect,  although  a  joint 
resolution  did  not  appear  upon  the  jouiiials.  If  simultaneously 
each  house  were  to  adopt  a  resolution,  or  simply  vote,  that  they 
would  adjourn  at  the  same  time,  and  when  the  period  had  arrived, 
they  were  to  act  upon  it,  I  am  unable  to  perceive  that  the  session 
would  not  be  terminated. 

It  is  true  that  the  joint  rules  of  the  two  houses  provide  for  an 
adjournment  sine  die  by  joint  resolution.  But  this  is  not  a  con- 
stitutional requirement,  and,  like  all  such  rules,  it  was  adopted  to 
facilitate  the  transaction  of  business,  and  doubtless  should  be  ob- 
served by  the  two  houses ;  but  will  it  be  said  that,  because  this  or 
any  other  rule  is  violated,  an  act  not  in  contravention  of  the  con- 
stitution is  void  alone  for  that  reason  I    Suppose  a  law  should  be 
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adopted  with  all  the  constitutional  and  legislative  requirements, 
but  in  violation  of  a  joint  rule,  or  a  rule  of  one  of  the  houses,  can 
it.be  said  that  the  law  would  be  void  ?  Our  constitution  has  pre- 
scribed no  mode  by  which  the  sessions  of  the  General  Assembly 
shall  terminate.  That  is  left  to  the  two  houses  to  determine ;  the 
only  check  it  has  imposed  being  a  prohibition  upon  either  house 
from  adjourning  for  more  than  t.wo  days  without  the  consent  of  the 
other.  I  am,  thereforCy  of  the  opinion  that  a  joint  resolution, 
formally  adopted  and  spread  upon  the  journals,  is  not  indispen- 
sable to  the  termination  of  the  session  by  an  adjournment  without 
day. 

Suppose  the  two  houses  were,  in  fact,  to  adopt  such  a  resolu- 
tion, and  disperse  on  the  day  fixed,  and  suppose  the  Clerks  of  the 
two  houses,  by  accident  or  design,  were  to  fail  to  enter  it  upon  the 
journals,  would  the  General  Assembly  be  adjourned  ?  Or  have 
the  clerks  the  power  to  thwart  the  purpose  of  the  houses  by  con- 
tinuing the  session  against  the  unanimous  consent,  it  may  be,  of 
the  members  ?  If  such  is  the  effect  of  their  neglect,  it  would  also 
give  them  the  power  to  prevent  laws  regularly  adopted,  and 
intended  to  take  effect  sixty  days  after  the  day  agreed  upon  for 
an  adjournment  sine  die^  from  going  into  operation ;  also,  to  pre- 
vent the  Executive  from  returning  bills  to  the  house  in  which  they 
originated,  with  his  objections,  within  the  period  limited  by  the 
constitution ;  and  thus  deprive  the  Governor  of  his  right  to  the 
employment  of  his  limited  veto  powers  in  the  mode  prescribed  by 
the  constitution.  If  an  adjournment  without  day  cannot  be  effected 
except  by  a  resolution  for  that  purpose  appearing  upon  the 
journals ;  if  nothing  can  be  inferred  from  the  absence  of  all  entries 
for  a  long  space  of  time ;  or  if  parol  evidence  cannot  be  received 
to  prove  the  occurrence  of  acts  and  circumstances  outside  of  the 
journals,  and  which  are  never  found  upon  them,  from  which  infer- 
ences may  be  indulged,  then  the  negligence  of  the  clerks  might 
produce  all  of  these  consequences. 

As  a  matter  of  history  in  legislation,  it  seems  to  be  true  that, 
when  the  hour  arrives  for  adjournment,  the  members  are  usually 
not  in  the  halls,  and  do  not  remain  to  see  that  the  journals  are 
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made  up,  leaying  that  to  be  done  by  the  Clerks.  It  may  be  said 
that  such  an  omission  coald  be  corrected  bj  the  houses  when  they 
again  convene ;  bat,  if  the  members  never  return,  it  would  not  be 
corrected,  nor  could  it  generally  be  done  in  time  to  enable  the 
Governor  to  return  bills  placed  in  his  hands  within  ten  days  before 
the  adjournment.  Nor  is  it  probable  that  it  could  be  proved  by 
verbal  evidence  that  the  resolution  had  been  adopted,  any  more 
than  that  a  bill  had  passed  which  did  not  appear  from  the  journals, 
or  that  a  court  had  rendered  a  judgment  which  the  Glerk  had 
failed  to  record. 

Again,  it  is  a  rule  familiar  to  the  profession,  that  when  the 
legislative  and  executive  branches  of  the  government,  by  the 
adoption  of  an  act,  give  a  construction  to  a  provision  of  the  con- 
stitution, if  the  construction  thus  given  is  only  doubtful,  the  courts 
will  not  hold  the  act  void.  It  is  only  in  cases  of  its  clear  infringe- 
ment that  courts  will  interpose  to  hold  the  act  nugatory.  And  it 
is  for  the  reason  that  each  co-ordinate  branch  of  the  government 
is  under  an  equally  solemn  duty  to  support  and  maintain  that 
mstrument,  and,  when  they  have  performed  the  act,  it  must  be 
presumed  that  they  have  not  acted  with  a  reckless  disregard  of  so 
high  a  duty.  Then,  applying  this  rule,  when  the  Governor  asserted 
his  right  to  adjourn  the  session,  if  the  two  houses  acquiesced  in  it, 
the  court  would  not  say  that  it  did  not  produce  an  adjournment, 
unless  it  was  clear  that  such  was  not  the  effect.  It  is  true  that  the 
session  might  terminate  and  yet  the  Governor  have  no  constitu- 
tional power  under  the  circumstances  to  adjourn  the  body.  Sut 
the  course  of  the  two  houses  acting  upon  the  Governor's  sugges- 
tions, in  dispersing  and  not  coming  again  together,  would  show  that 
both  of  these  branches  of  the  government  understood  the  session 
to  have  terminated. 

But  suppose  the  case  is  considered  on  the  subsequent  acts  of  the 
two  houses  and  the  members.  It  was  the  manifest  design  of  the 
framers  of  the  fundamental  law  of  the  State  to  confer  ample  power 
upon  the  two  houses  of  the  General  Assembly  to  continue  their 
sessions  to  the  full  extent  of  the  necessity  of  its  continuance.  To 
effectuate  this  object,  they  adopted  the  twelfth  section  of  the  third 
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article  of  the  constitution,  which  is  this :  <<  Two-thirds  of  each 
house  shall  constitute  a  quorum ;  hut  a  smaller  number  maj 
adjourn  from  day  to  day,  and  compel  the  attendance  of  absent 
members."  The  framers  of  that  instrumenti  no  doubt,  supposed 
that  they  had  conferred  ample  power,  by  this  clause,  to  prevent 
the  termination  of  their  sessions  by  the  reason  of  a  want  of  a  quo- 
rum, because  they  grant  power  to  compel  the  attendance  of  absent 
members.  If  the  members  of  the  two  houses  who  remained  after 
the  proclamation  was  announced  believed  it  was  unwarranted,  why 
was  not  this  power  invoked  for  the  purpose  of  restoring  a  quorum  ? 

It  was  suggested,  on  the  argument,  that  such  an  effort  would 
have  proved  unavailing ;  but  the  court  cannot  assume  this  fact  to 
be  true.  Each  house  being  clothed  with  that  power,  and  failing 
in  its  exercise,  it  would  seem  to  indicate  that  they  did  not,  on  their 
final  action,  suppose  their  privileges  were  invaded.  It  would  seem 
to  be  natural  that,  if  they  believed  the  act  of  the  Governor  to  be 
unconstitutional,  they,  to  preserve  the  dignity  of  the  house, — to 
prevent  the  encroachment  of  executive  power  upon  their  rights, — 
would  have  done  some  act  to  preserve  the  session,  if  not  by  the 
enforcement  of  the  attendance  of  members,  at  least  by  adjourn- 
ing from  day  to  day,  as  authorized  by  the  constitution. 

Why  was  the  power  given  to  a  less  number  than  a  quorum  to 
adjourn  from  day  to  day,  if  not  to  enable  a  minority  to  continue 
the  life  of  the  session?  According  to  legislative  usage,  any 
number  less  than  a  quorum  have  no  power  to  perform  any  legisla- 
tive function.  The  framers  of  that  instrument  must  have  supposed 
that,  unless  such  power  was  conferred,  an  adjournment  from  day 
to  day  could  not  be  had  by  less  than  a  quorum,  and  that,  in  such 
case,  the  session  must  end.  Otherwise,  why  insert  the  provision  ? 
It  must  be  supposed  that  those  who  adopted  that  instrument  em- 
ployed no  language  beyond  what  was  necessary  to  express  their 
ideas  in  the  clearest  and  most  unambiguous  manner.  Nor  can  it 
be  supposed  that  they  would  delegate  by  express  provision  power 
already  possessed.  Every  delegation  of  power  to  the  officers  of 
government,  or  the  Legislature,  was  made  to  accomplish  a  purpose. 
And  in  this  I  am  at  a  loss  to  perceive  any  other  than  to  enable  the 
body  to  prevent  a  termination  of  their  sessions. 
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Again,  by  article  8,  section  18,  of  the  constitution,  it  is  declared 
that  "  Each  house  shall  keep  a  journal  of  their  proceedings,  and 
publish  the  same.*'  This  requirement  being  peremptory,  it  must 
be  presumed  that  the  two  houses  will,  when  in  session,  observe  and 
perform  the  duty.  We  have  no  right  to  suppose,  or  by  any  means 
conclude,  that  they  will  disregard  the  injunction.  Then  can  it  be 
inferred,  when  we  find  the  journals  blank  for  at  least  ten  legisla- 
tive days,  that  the  two  houses  were  in  session,  and,  in  violation  of 
their  obligation  to  the  constitution,  were  keeping  no  journals  of 
their  proceedings  ?  Is  iib  not  more  reasonable  to  presume  that  the 
houses  were  not  in  session  ?  It  may  be  said  that  they  did  no 
business,  but  we  would  expect  to  find  convening  and  adjourning 
orders,  at  the  very  least,  if  they  were  in  session.  The  almost 
uniform  custom  of  such  bodies  is  to  note  every  day  that  portion  of 
their  proceedings,  if  no  other  transaction.  Then,  if  they  were  not 
in  session,  were  they  not  adjourned  ?  And,  if  so,  the  minutes  of 
the  two  journals  having  closed  without  any  adjournment  to  any 
day,  was  it  not  an  adjournment  without  day  ? 

Whilst  an  adjournment  from  day  to  day  is  designed  to,  and 
does,  keep  the  session  in  life,  an  adjournment  sine  die  is  always 
understood  to  terminate  the  session.  And,  to  prevent  cither 
house  from  delaying  or  preventing  the  transaction  of  business  and 
terminating  the  session  before  the  two  houses  are  ready  to  end  it, 
the  nineteenth  section  of  the  same  article  declares  that  "  Neither 
house  shall,  without  the  consent  of  the  other,  adjourn  for  more 
than  two  days,  nor  to .  any  other  place  than  that  in  which  the  two 
houses  shall  be  sitting."  Under  this  provision,  it  will  be  seen 
that  each  house  was  powerless,  without  the  consent  of  the  other, 
to  adjourn  beyond  two  days.  And  the  journals  offered  no  evi- 
dence that  consent  was  given  by  either  for  a  temporary  adjourn- 
ment. Yet  we  do  find,  from  the  fact  that  there  is  a  blank  in  the 
journals,  indications  of  an  entire  suspension  of  business,  from 
which  we  must  conclude  that  the  two  houses  were  not  in  session  ; 
and,  if  not  in  session,  the  presumption  must  be  that  they  were 
adjourned  either  to  a  particular  day,  or  without  day.  And,  as  we 
find  no  order  of  a(5journment  on  the  journals  to  a  day,  it  would 
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seem  to  follow  that  it  was  iine  die.  Each  house  had  the  right, 
without  the  consent  of  the  other,  to  adjourn  from  day  to  day ;  and, 
if  they  had  so  adjourned,  it  would  be  expected  to  appear  from  the 
journals. 

It  is  but  a  reasonable  presumption,  when  we  find  the  two  houses 
adjourned,  or  at  least  out  of  session,  for  more  than  two  days,  that 
it  is  by  consent,  rather  than  in  violation  of  the  constitution.  And, 
when  the  journals  show  no  adjournment  to  a  specified  time,  it  must 
be  presumed  to  be  $%ne  die.  It  is,  however,  said  that,  when  the 
body  rises  without  coming  to  a  resolution  to  adjourn  to  a  specified 
day,  it  must  be  presumed  that  it  was  intended  to  be  till  the  next 
legislative  day.  When  the  rising  is  followed  by  the  body  coming 
together  on  that  day,  the  inference  would  be  natural  and  proper. 
But,  when  they  fail  to  meet  on  that  day,  the  presumption  is 
rebutted.  And,  in  this  case,  the  journals  fail  to  show  that  they  did 
meet  on  the  next  or  succeeding  day. 

If  the  presumption  is  indulged  that  this  was  not  designed  to  be 
a  final  aoQournment  by  consent  of  the  two  houses,  then  the  session 
continued,  and  the  body  might  come  together  at  any  time  they 
chose  before  the  organization  of  the  next  house,  and  resume 
business.  If  this  were  so,  who  could  know  when  laws  took 
effect  ?  Could  it  be  possible  that  the  members  and  officers  of  the 
two  houses  could  draw  pay  during  all  that  time  ?  The  fact  that 
the  people  and  the  officers  of  the  law  must  know  when  laws  take 
effect,  renders  it  absolutely  necessary  that  there  should  be  a  time, 
that  might  be  certainly  known,  when  laws  become  operative  ;  and 
that  can  only  be  from  the  journals.  If  we  find  that  the  session 
terminated  in  pursuance  of  a  resolution,  that  is  satisfactory  and 
conclusive ;  or,  if  we  find  that  all  busmess  has  ceased  for  a  period 
of  more  than  two  days,  without  an  adjourning  order,  and  no 
entries  are  found,  then  the  inference  should  be  drawn  that  it  was 
an  adjournment  sine  die,  and  equally  terminated  the  session. 

In  this  case,  the  last  entry  is  found  on  the  Senate  journal  of  the 
eleventh  day  of  June,  and  it  must  be  presumed  that  the  session 
terminated  on  that  day.  If  so,  it  cannot  matter  whether  there 
were  many  or  few  members  of  the  two  houses  who  came  together 
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on  the  twenty-thirdy  as  thej  had  no  power  to  revive  the  session 
already  terminated,  which  could  only  be  brought  together  by 
Executive  proclamation. 

The  writ  of  mandamtM  is  not  a  writ  of  right,  but  it  is  discre- 
tionary with  the  court  whether  it  will  be  awarded.  When  there  is 
a  complete  remedy  at  law,  it  will  never  be  dispensed.  To  this 
effect  is  the  uniform  current  of  authority. 

Being  discretionary,  and  the  sum  in  this  case  being  only  two 
dollars,  even  if  it  were  admitted  to  be  just,  I  do  not  feel  that 
justice  would  be  promoted  by  entertaining  jurisdiction,  as  sub- 
stantial interests  are  not  involved.  It  would  be  to  encourage 
petty  litigation,  to  the  expense  of  the  State,  and  the  delay  of  other 
important  interests. 

For  this,  if  for  no  other  reason,  I  should  be  inclined  to  refuse 
the  writ ;  but  I  regard  either  of  the  various  grounds  discussed  as 
amply  justifying  the  court  in  arriving  at  that  conclusion.  When 
the  alternative  writ  was  granted,  all  questions  as  to  its  sufficiency 
were  reserved,  and  I  am  now  satisfied  that  it  was  improvidently 
issued,  and  that  there  are  no  grounds  shown  for  relief. 

The  peremptory  writ  is  therefore  refused. 

Note  I.  did,  in  sentiment  with  a  majority  of  the 
I.  The  above  case  is  interesting  to  all  legislature,  his  order  of  adjournment 
classes,  from  the  political  occurrences  in  was  viewed  by  many  as  totally  unauthor- 
which  it  originated,  and  important  to  ized,  and  as  being  simply  a  skilfhl  poll- 
the  profession  by  reason  of  the  legal  tical  coup  d'etat.  It  is  understood  that 
principles  cliscussed  and  applied.  By  the  general  political  views  of  the  judges 
special  arrangements  we  are  enabled  to  wc  not,  in  all  respects  at  least,  in  exact 
lay  it  before  the  readers  of  the  Reqistkb  coincidence  with  those  of  the  executive, 
some  months  in  advance  of  its  publica-  -It  does  the  court  great  credit  that  in  the 
tion  in  the  reports.  It  is  part  of,  the  foregoing  opinion  its  members  have  had 
currenthistoryofthecountry,  that,  inthe  the  good  sense  and  the  good  taste  ex- 
session  of  the  General  Assembly  of  lUi-  clusively  to  confine  themselves  to  the 
Bois,  to  which  the  foregoing  opinion  case  in  its  Uffal  aspects  and  relations. 
relates,  sundry  political  discussions  The  elementary  principles  applicable 
assumed  a  very  angry  and  even  threat-  to  the  writ  of  mandamwt,  are  clearly  and 
ening  aspect.  So  much  so,  that  it  was  correctly  stated.  The  chief  interest  of 
at  one  time  announced  in  the  public  the  case,  in  this  respect,  consists  in  the 
press  that  civil  war  in  that  state  was  application  of  these  principles  to  an  un- 
imminent,  if,  indeed,  it  had  not  already  usual  state  of  facts.  The  point  as  to  the 
commenced.    Differing,  as  the  Governor  non-conclusive  effect  of  the  certificate  of 
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the  Speaker  upon  the  auditor  la,  to  fiff  Under    these  oireumstancea   we   have 

aa  we  recollect,  new,  and,  in  our  judg-  graye  doubts  whether  the  judgment  of 

ment,  was  rightly  ruled.  the  executive,  that  such  a  disagreement 

II.  But  the  interest  and  importance  existed  as  authorized  him  to  adjourn  the 
of  the  case  centre  mainly  upon  the  Go-  body,  can,  of  right,  or  ought,  from 
vernor's  order  of  adjournment,  and  the  courtesy  to  a  co-ordinate  branch  of  the 
subsequent  action  of  the  legislatiye  body,  government,  to  be  reviewed  and  set  aside 
We  have  heard  the  criticism  made  that  by  the  courts.  There  are  cases,  not  in 
the  court  did  not,  in  the  principal  case,  point  we  admit,  but  which  by  analogy, 
fairly  and  fully  meet  and  determine  the  and  by  the  principles  upon  which  they 
issues  which  it  involved.  We  cannot  rest,  strongly  favor  the  idea  of  the  con- 
acquiesce  in  the  justice  of  this  stricture,  clusiveness  of  the  executive  decision 
It  is  true  that  the  case  might  possibly  upon  all  persons.  Thus,  where  an  Act 
have  been  decided  on  other  grounds,  one  of  Con^ss  authorised  the  President  to 
of  which  we  will  presently  suggest.  It  call  forth  the  militia  of  the  states 
is  also  true  that  it  presented  other  points,  "  whenever  the  United  States  should  be 
which  might  legitimately  have  been  de-  invaded,  or  be  in  imndnent  danger  of 
oided,  but  which,  under  the  view  taken  invasion,"  it  was  held  by  the  Supreme 
by  the  court,  it  was  unnecessary  to  de-  Court  of  the  United  states  that  the 
cide.  The  record  advised  the  court  that  President  was  the  exclusive  and  final 
the  General  Assembly  did,  in  fact,  close  judge  whether  the  exigency  contem- 
thetr  session  in  consequence  of  the  ex-  plated  had  arisen :  Martin  v«.  Mott,  12 
ecutive  order;  that  the  members  ac-  Wheat.  19.  Mr.  Justice  Stoby,  who 
quiesced  in  this  order,  ceased  their  la-  delivered  the  opinion,  thus  expounds 
bors,  drew  their  pay,  and  dispersed,  the  principle  on  which  it  rests: — '^When- 
And  the  court  very  properly  conclude  ever  a  statute  gives  a  discretionary 
that  the  session  was  ended — adjourned  power  to  any  person  to  be  exercised  by 
— and  this  whether  the  order  was  or  him  upon  his  own  opinion  of  certain 
was  not  authorized,  and  hence  it  was  not  facts,  it  is  a  sound  rule  of  construction 
essential  to  pass  upon  its  validity.  that  the  statute  constitutes  him  the  sole 

But  the  opiuion  is  silent  upon  a  most  and  exclusive  judge  of  the  existence  of 

material  view   of  this  order,  and  one  those  facts.     It  is  no  answer  that  such 

which  it  seems  to  us  must  have  occurred  power  may  be  abused,   for  there  is  no 

both  to  the  counsel  and  the  court ;  and  power  which  is  not  susceptible  of  abuse, 

that  is  the  question,  whether  the  deci-  The  remedy  for  official  misconduct  is  to 

sion  of  the  Governor,  that  there  was  "  a  be  found  in  the  constitution   itself:" 

disagreement  between  the  two  houses  12  Wheat,  pp.  81,  32  ;  see  also  Attorney- 

with  respect  to  the  time  of  adjournment "  General  vt.  Brown,  1  Wis.  51 13.     Again : 

(Art.  4  sec.  18  of  Const.)  can  be  reviewed  — Where  a  legislature  reserves  power  to 

by  the  judicial  department  of  the  govern-  repeal  a  charter  for  a  violation  of  its 

ment?     It  cannot  be  said  that  the  exe-  provisions,  it  is  held  that  they  may  de- 

cutive  acted  wholly  without  pretence  of  termine  whether   the   contingency   has 

right,  for  that  there  was«ome  *'  disagree-  happened,  and  that  such  determinntion 

ment  with   respect   to  the  time  of  ad-  cannot  be  judicially  reviewed.     Croaser 

joumment"  is   evident.     That  this  dis-  vt.   Babcock,    23   Pick.    884 ;    Miner's 

agreement  had  become  fixed  and  irre-  Bank  vt.  U.  States,  1  G.  Greene  (Iowa) 

ooncileable  does  not  so  clearly  appear.  553.    In  the  case  first  cited,  ^Iorton,  J. 
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remarks : — *'  If  a  default  has  been  com-  McCulIooh  v*.  The  State,  11  Ind.  424 ; 
mitted,  then,  by  the  express  terms  of  the  The  State  vt.  Moffat,  5  Ohio  868  ;  Green 
compact,  they  (the  legislature)  have  the  va.  Graves,  1  I>oug.  (Mich.)  851 ;  Fer- 
right  to  exercise  the  power.  They  have  guson  vf .  Miners*  &o.  Bank,  8  Sneed 
exercised  it,  and  therefore,  by  the  (Tenn.)  609.  As  to  majority  and  two- 
courtesy  and  confidence  which  is  dae  thirds'  votes  on  passage  of  laws,  see 
from  one  department  of  the  government  Southwark  vs.  Palmyra  R.  R.  Co.,  2 
to  another,  we  are  bo  and  to  presume  Mich.  (Gibbs)  287 ;  4  Mo.  802 ;  82  Miss. 
that  the  contingency  upon  which  the  (8  George)  650.  The  foregoing  cases 
right  to  exercise  it  depended  has  hap-  esublish  the  principle  that  the  courts 
pened."  will  go  behind  the  published  statutes 
On  the  other  hand,  and  in  a  large  and  inquire  into  their  legislative  history, 
class  of  cases,  the  judicial  tribunals  are  and  will  pronounce  any  act  void  which 
constantly  in  the  habit  of  examining  has  not  been  passed  with  the  proper 
into  the  legality  of  the  acts  of  the  other  constitutional  solemnities,  as,  for  ex- 
branches  of  the  government.  In  1840  ample,  by  the  requisite  number  of  votes. 
Chancellor  Walworth,  in  Warner  vs.  So  an  act  is  void  which  was  shown  to 
Beers,  28  Wend.  125,  threw  out  the  have  been  approved  by  the  Governor, 
doubt,  but  did  not  decide  the  point,  after  the  legislature  had  terminated, 
whether  "  a  court  is  authorized  in  any  Fowler  vt.  Pierce,  2  Cal.  166.  The  kind 
way  to  institute  an  inquiry  into  the  of  evidence  which  is  admissible  in  mak- 
mode  in  which  a  law,  signed  by  the  ing  such  an  inquiry,  will  now  be  briefly 
Governor,    and  duly  certified    by  the  alluded  to. 

Secretary  of  State,  was  passed,"  though  III.  It  will  be  seen  by  the  principal 
the  contrary  opinion  had  been  before  case  that  the  court  incline  to  the  opinion 
intimated  in  Thomas  vt.  Dakin,  22  that  the  journals  which  the  law  requires 
Wend.  9,  112.  See  also  Eld  vs.  Gorham,  each  house  to  keep,  are  the  only  proper 
20  Conn.  8.  But  during  the  next  year  evidence  of  legislative  proceedings,  or 
it  was  for  the  first  time  decided  in  New  at  least  that  parol  evidence  is  not  re- 
Tork — ^the  question  being  admitted  by  ceivable.  This  view  is  well  sustained. 
Bhonsos,  J.,  to  be  one  of  great  difficulty  ^'e  refer  to  some  of  the  cases  bearing 
—that  while  the  requisite  constitutional  ,ipon  this  subject.  While  neither  the 
solemnities  in  the  passage  of  an  act,  proclamation  ormessage  of  the  Governor, 
published  in  the  statute  book,  would  be  or  reports  of  committees,  nor  even  the 
presumed,  yet  the  contrary  may  be  journals,  are  evidence  of  the  meaning  of 
shown  by  proper  proof,  as  by  the  jour-  a  law  (Bank  of  Penna.  vs.  The  Common- 
nals;  The  People  vs.  Purdy,  2  Hill  81 ;  i^eaUh,  7  Harris  166),  yet  the  joumaU 
8.  c.  and  8.  p.  4  Id.  884 ;  De  Bon  vs.  The  ^^  the  highest  evidence  of  the  time, 
People,  1  Denio  9 ;  and  there  are  many  manner,  and  circumstances  of  the  pas- 
subsequent  cases  in  the  same  state  to  the  gage  of  bills,  and  may  be  used  to  identify 
same  efifect.  A  similar  decision  had  bills ;  to  fix  the  time  of  passage ;  to 
before  been  made  by  the  Supreme  Court  show  that  a  bill  was  signed  by  mis- 
of  another  state;  The  State  v«.  McBride,  take;  or  that  it  was  never  enacted,  or 
4  Mo.  303  ;  and  many  similar  decisions  that  it  did  not  receive  the  requisite  con- 
have  since  been  made  in  other  states ;  stitutional  majority :  The  Southwark 
Spangler  vs.  Jacoby,  14  111.  297  ;  Tur-  Bank  vs.  The  Commonwealth,  26  Penna. 
ley  vs.  County  of  Logan,  17  Id.   151 ;  St.  446 ;  Warner  vs.  Beers,   23  Wend. 
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187,  171 ;  Purdj  vs.  The  People,  2  Hill  the  legiBlature  :    Turley  «f.  County  of 

81,  4  Id.  884 ;  and  cases  cited  if^ra,  Logan,  17  111.  161 ;  The  State  o«.  MofEt, 

In  Spangler  vt,  Jaooby,  14  IlL  297,  6  Ohio,  868. 
the  court  went  so  far  as  to  hold  that.  But  in  one  case  before  cited  (Fowler 
where,  on  the  final  passage  of  a  bill,  the  v$.  Pierce,  2  Cal.  166),  the  court  sane- 
constitution  requires  the  ayes  and  noes  tioned  the  reception  of  parol  eTidence  to 
to  be  entered  on  the  journals,  if  the  show  that  an  act  which  was  passed  on 
journal  faiU  to  thow  that  these  require-  the  last  day  of  the  session  was,  in  iaet, 
ments  were  complied  with,  the  act  falls,  approved  not  on  that  day  but  on  the  next 
and  the  journal  is  conclusiTe  evidence,  day,  and  was  therefore  void.  Further, 
Other  courts  have  presumed  in  favor  of  as  to  the  journals  as  evidence :  Watkins 
the  legislative  proceedings,  when  the  vt,  Holman,  16  Pet.  26,  66  and  cases; 
journals,  as  to  certain  requisite  steps  Starkie's  Ev.  199;  26Pa.  SL  461  tupra; 
in  the  passage  of  bills,  were  silent;  and  Miles  va.  Stevens,  3  Pa.  St.  (Barr)  21 ; 
this  seems  to  us  to  be  correct :  McCul-  Warner  va.  Beers,  28  Wend.  126. 
loch  vt.  The  State,  11  Ind.  424;  Miller  As  to  the  admissibility  of  parol  evi- 
o«.  The  Sute,  8  Ohio  (N.  S.)  476.  But  dence  of  the  doings  of  town  and  city 
the  same  cases  hold  the  journals  to  be  councils,  which  are  local  or  miniature 
conclusive  of  all  facts  which  they  affirma-  legislatures,  see  Ross  va.  City  of  Madison, 
tively  show,  that  evidence  to  show  fraud  1  Carter  (Ind.)  281 ;  Poweshiek  County 
or  mistake  in  them  cannot  be  received,  ««.  Ross,  9  Iowa  611 ;  Meeker  r«.  Van 
and  that  they  can  only  be  corrected  at  Rensselaer,  16  Wend.  897. 
the  same  or  some  subsequent  session  of  J.  F.  D. 


NOTB  II. 

More  than  half  our  constitutions  con- 
tain a  provision  for  an  adjournment  of 
the  legislature  by  the  Governor,  in  cases 
of  •*  disagreement"  between  the  two 
houses,  in  terms  similar  to  those  recited 
in  the  principal  case.  It  is  believed 
that,  until  the  present,  no  case  has  arisen 
in  which  the  executive  has  had  occasion 
to  exercise  this  prerogative. 

That  the  court  has  not  decided  the 
precise  point,  therefore,  as  to  the  degree 
of  difference  between  the  two  houses, 
which  shall  constitute  a  disagreement 
within  the  meaning  of  the  constitution^ 
has  occasioned  some  disappointment  in 
the  profession,  though,  under  the  cir- 
cumstances, the  wisdom  and  propriety 
of  allowing  the  case  to  go  off  on  minor 
points,  is  not  doubted.  The  public 
peace  is  of  more  consequence  than  the 
settling  of  an  interesting  precedent. 


For  the  benefit  of  the  profession,  how- 
ever, we  propose  to  state  the  principal 
arguments  bearing  on  the  question  of 
disagreement,  as  fully  as  the  limits  of  a 
note  will  permit. 

Was  the  Governor  of  Illinois  warrant- 
ed in  issuing  his  proclamation  of  ad- 
journment, under  the  facts  recited  in 
the  opinion  ? 

I.  In  the  affirmative  it  may  be  ar- 
gued. 

1.  That  the  reason  assigned  by 
writers  on  constitutional  law  for  giving 
the  prerogative  in  question  to  the  exe- 
cutive, is,  **  that  there  might  be  a  peace- 
able termination  of  what  would  other- 
wise be  an  endless  and  dangerous  con- 
troversy:" Story  on  Const.,  {  1563, 
Ought  the  rule  to  bo  established,  that  a 
controversy  must  run  its  course  until  it 
has  become  dangerous,  if  not  well  nigh 
endless ;  or  in  other  words,  until  both 
parties  have  exhausted  all  methods  of 
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coercion   known  to  le^sl&tiye  bodies,  opposing  parties,  whose  interests  may 

before  the  peace-compelling  inter?ention  be  thought  to  be  inTolTed  in  the  ques- 

of  the  Governor  can  be  tolerated  ?  tion,  that  it  would  be  clear  they  could 

2.  The  houses  constituting  the  Gene-  never  agree, 

ral  Assembly    are    theoretically  inde-  6.  By  the  rules  of  parliamentary  law, 

pendent :  Gush.  Law  and  Pr.  Leg.  Ass.,  the  Senate  could  not  ask  for  a  committee 

p.  875.     Although  no  joint  resolution  of  conference  until  a  disagreement  had 

can  take  effect,  as  such,  and  no  bill  can  actually  taken  place.     The  object  of  a 

become  a  law  without  having  passed  conference  is  to  reconcile  a  disagree- 

both  houses,  still  there  is  no  oonstitu-  ment,  and  not  to  ascertain  whether  there 

tional  mode  in  which  either  can  coerce  is  to  be  one :  Jefferson's  Manual,  p.  121 ; 

the  other  into  passing  them.  Gush.  828,  note. 

The  employment  of  devices  to  produce  6.  As  a  matter  of  legislative  history, 

unanimity  is  discretionary,  and  even  if  committees  of  conference  on  a  question 

there  be  joint  rules  which  seem  to  ren-  of  acyournment  are  unheard  of.     They 

der  the  use  of  such  devices  necessary  were,  therefore,  not  contemplated  by  the 

to  the  regular  progress  of  legislative  framers  of  the  constitution, 

business,  those  rules  can  be  disregarded  7.  No  communication   from  the  two 

by  either  house  at  its  pleasure,  without  houses  to  the  Governor  was  necessary 

impairing  the  validity  of  its  acts :  Gush,  to  apprise  him  of  the  fact  of  disagree- 

Law  and  Pr.  Leg.  Ass.,  {  867,  858, 2292.  ment  between  them.     The  journals  of 

8.  Theword  "disagreement"  is  used  in  the  two  houses,  published  from  day  to 

the  constitution  in  a  non-technical  sense,  day,  and  made  evidence  by  the  laws  of 

It  means  merely  a  difference  of  opinion  the  state,  were  open  to  his  inspection, 

between  the  two  houses,  expressed  by  a  as  to  that  of  all  citizens.     It  was  suffi- 

vote  or  resolution  as  to  the  time  of  their  eient,  if  he  knew  the  fact:  Gush.  291, 

adjournment,  without  reference  to  the  {  786. 

probable  obstinacy  of  either  in  adhering  8.  No  sufficient  argument  ab  ineonve' 

to  that  opinion.      When    the    Senate,  nimti  can  be  framed  against  the  exercise 

therefore,  by  joint  resolution,  fixed  upon  of  the  power  of  adjournment,  as  in  this 

the  8th  of  June  to  adjourn,  and  the  case,  in  the  United  States,  where  the 

House,  by  an  amendment,  fixed  upon  sessions  of  the  legislature  recur  so  fre- 

the  22d  of  June,  in  which  amendment  quently.     The  constitution   brings  to 

the  Senate  refused  to  concur,  it  is  idle  gether  again,  in  a  few  months,  the  legis- 

to  contend  that  there  was  no  disagree-  lators  dispersed  by  the  Governor,  fresh 

ment  between   them.     A  resort  to  the  from  the  people,  cooler,  and  perhaps 

device  of  committees  of  conference  could  better  instructed. 

end  only  in  either  confirming  or  resolv-  9.  The  power  of  adjourning  the  Gene- 

ing  a  disagreement  already  complete.  ral  Assembly,  given  by  our  constitutions 

4.  But  supposing  that  the  disagree-  to  the  Governor,  is  not  a  legislative 

ment  must  be  irreconcilable,  the  fact  poWer,  and  it^  exercise  by  him,  even  if 

that  it  is  so  may  be  inferred  from  other  not  specially  provided  for  in  the  funda- 

circumstances,  as  well  as  from  the  un-  mental  laws,  would  not  contravene  the 

Buccessfhl   conferences  of  committees,  consititutional  provision  which  prohibits 

The  temper  of  the  houses  may  be  known  any  person  constituting  one  of  the  three 

to  be  unaccommodating,  or  they  may  departments  into  which  the  government 

severally  so  far  represent  the  views  of  is  divided,  from  exercising  any  power 
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properly  belonging  to  the  others,  though  ings  of  a  legislatiYe  body,  and  can  meao 

doubtless  it  would  be  a  high-handed,  nothing  else  than  a  purliamentary  dis- 

perhaps  an  unconstitutional,   act.      A  agreement. 

power  to  adjourn  a  legislature  is,  in  this  a.  By  persons  outside  of  it,  a  legisla- 

country,  a  power  merely  to  tuspmd  the  tiYe  body  can  be  said  to  haye  acted  on 

ezereiat  by  it  of  legislative  fumetiont  for  a  a  resolution  or  bill  only  when  its  action 

limited  time.  has  been  consummated ;  that  is,  when, 

10.  A  mere  non-agreement,  if  not  al-  by  some  oonolusiTe  Tole,  it  has  either 
ways  equiyalent  to  a  disagreement,  may,  passed  it  or  refused  to  pass  it ;  and  a 
under  special  circumstances,  become  so.  resolution  of  adjournment  is  not  differ- 
Suppose,  in  a  treaty  of  purchase,  the  ent,  in  this  respect,  from  any  other :  a 
seller  should  ask  one  price  and  the  buyer  disagreement  in  relation  to  it  can  be 
offer  another ;  at  this  stage  there  would  said  to  exist  only  when  final  antago- 
be  a  non -agreement  merely ;  but  if  nistie  action  is  reached,  or  all  efforts 
either  party  thereupon  should  drop  the  towards  agreement  are  abandoned.  At 
treaty  and  permanently  take  his  leaye,  this  point,  execntiye  interyention  is  not 
the  non-agreement  would  become  a  dis-  in  hostility  to  the  Genel*al  Assembly,  but 
agreement.  So,  here,  the  court  is  asked  is  the  access  of  an  impartial  umpire, 
to  determine  whether,  on  the  10th  of  b.  The  regnlar  parliamentary  pro- 
June  1863,  when  the  Qoyernor's  proola*  gressidn  to  a  disagreement  consists  of 
mation  was  read,  there  was  a  disa-  fiye  steps :  first,  the  origintttlng  house 
greement  between  the  houses.  In  the  non-eoneure ;  second,  the  amending 
light  of  existing  and  subsequent  facts,  house  inaiste ;  third,  the  originating 
the  discordant  yotes,  the  absence  of  a  house  ineiete ;  fourth,  the  amending 
quorum,  the  final  dispersion  of  all  the  house  adheres  ;  fifth,  the  originating 
members,  &o.,'&c.,  the  court  must  affirm  house  a/fA«rar.  Conferences,  of  which, 
that  there  was.  Had  the  houses  not  in  this  country,  at  least  two,  and  in 
themselves  so  yiewed  it,  they  would  England  twice  that  number,  are  had 
haye  remained  at  their  posts,  and  hare  during  the  progression,  are  parts  or  ac- 
disregarded  the  proclamation.  companiments  of  these  fiye  steps.    The 

11.  On  the  other  hand,  it  may  be  insisting  term  may  be  omitted,  but  there 
tt'ged,  can  be  no  final  action  without  aiher- 

1.  That  the  chiuse  in  question  was  in-  gnee:  4  Hatsell  1-49,  880;  Jeff.  Man., 
sorted  in  our  constitutions  to  obyiate  the  J  839  ;  Cush.  L.  &  Pr.  Leg.  Ass.  2231- 
embarrassmente  which  might  arise  in  2276. 

case  one  house  should  attempt  to  retain  c.  In  the  principal  case,  but  one  of 

the  other  in  session  against  its  will,  or  the   steps,  non-concurrence,  had  been 

the  two  houses  should,  in  good  faith,  taken. 

arrive  at  an  irreconcilable  difference  8.  It  is  a  mistake  to  suppose  that  a 
of  judgment  as  to  the  time  of  adjourn-  conference  could  not  precede  a  disagree- 
ment, or,  under  the  control  of  factious  ment.  The  rule,  as  laid  down  by  par- 
or  ambitious  men,  should  attempt  to  liamentary  authorities,  is  the  rever^e  of 
make  the  sessions  of  the  assembly  per-  that :  8  Hatsell  226,  269,  841  ;  10  Grey 
pctual:  Madison,  in  8  Ell.  Deb.  867,  187;  cited  and  confirmed  in  Jefftrson't 
409;  Story  on  Const.,  {  848,  1568.  Manual. 

2.  The  word  **  ^sagreement"  is  ap-  4.  No  "  disagreement "  of  any  kind 
plied  in  this  connection  to  the  proceed-  existed  on  the  10th  of  June,  the  day  the 
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Governor  caused  his  proclamation   of  of,  it  maj  be  for  the  reason  simply  that 

idjoumment  to  be  tead.    There  could  H  is  not  usual  for  the  houses  to  disagree 

be  no  disagreement  existing  on  the  10th,  on  those  questions,  so  far  as  to  make  the 

a3  to  whether  there  should  be  anj  ad-  use  of  them  necessary.    It  is  only  in 

joamment  on  the  8th,  two  days  before,  times  of  extreme  excitement,  not  often 

5.  To  the  ol^ection,  that  disagreement  witnessed  in  this  country,  that  such  a 
is  a  mailer  of  mieaihn,  and  if  either  difference  is  to  be  looked  for. 

house  intends  to  bring  about  that  state  Q.  Under  the  colonial  gOTemmente, 

of  affairs,  it  can  do  so,  without  regard  to  the  undue  exercise  of  the  power  of  ad- 

parliamentary  laws  or  legislative  rules,  jouming  the  legislatiye  assemblies  by 

it  is  suflScient  to  say,  that  such  an  in-  the  royal  goTernors,  constituted  a  great 

tention  must  a£ElrmatiTely  appear,  which  public  grievance,   and  was  one  of  the 

b  so  far  from  being  the  case  here,  that  numerous  oases  of  misrule  upon  which 

the  contrary  is  solemnly  asserted  on  the  the  Declaration  of  Independence  relied ; 

record  by  a  majority  of  each  house.  1  Story  on  Const.  {  844.    The  people  of 

6.  The  GoTcmor  was  not  officially  in-  the  United  States,  entertaining  thus  a 
formed  of  the  disagreement,  if  any  ez-  strong  jealousy  on  the  sulyect,  attempted 
isted,  and  it  is  a  breach  of  privilege  for  in  their  constitutions  to  interpose  a  bar- 
the  executive  to  Uke  notice  of  any  pro-  rier  against  the  use,  or  the  abuse,  of  such 
eeeding  in  either  branch  of  the  legisla-  a  prerogative  by  the  executive.  Some  of 
lure  until  his  attention  is  called  to  it  by  the  sUtee,  as  Delaware  and  Virginia,  in 
that  body  itself:  Jeff.  Man.  {  II. ;  2  theirfirst  constitutions,  expressly  pro- 
Hatsell  882,  et  seq,  and  425 ;  Cush  L.  hibited  its  exercise,  while  the  others  re- 
wd  Pt.  Leg,  Ass.  {  737 ;  Com.  Dig.  stricted  it  in  substantially  the  same 
fvliament,  G.  7.  This  seems  to  have  terms  as  in  the  Illinois  constitution.  Of 
been  the  yiew  of  the  franters  of  the  the  constitutions  now  in  force,  fifteea 
Itbode  Island  constitution,  which  pro-  oontAin  no  clause  permitting  the  use  of 
▼ides  for  an  a^ioumment  by  the  Gover-  guch  a  prerogative  by  the  Governor  in 
nor  in  case  of  a  disagreement,  "  certified  any  case ;  and  in  tiiose  states,  under  the 
to  him  by  either  "  home,  general  principles   of  law,  the  houaea 

7.  An  adjournment  is  an  exercise  of  alone  have  the  power  of  acyoumment. 
WgislaUve  power ;  2  Hateell  294etseq.;  The  remaining  constitutions  contain  a 
1  Black.  Com.  186 ;  Jeff.  Manual  {  44.  provision  similar  to  that  of  Illinois. 
Aa  such,  it  can  be  exercised  by  the  Go-  The  ruUng  idca^  therefore,  in  the  United 
▼emor  only  in  cases  expressly  provided  states  is  the  entire  prohibition  or  the  re- 
for;  Const.  IlL,  Art.  I.  J  2;  and  the  ,/rtcft'on  to  easet  of  neceetity,  tuch  at  a 
clause  giving  him  the  power  n^ust  be  deadlock  of  the  houtee,  of  the'  exercise 
itrictly  construed.  of  a  power  necessarily  distasteful  to  a 

8.  If  committees    of  conference  on  f^^^  people. 

questions  of  adjournment  are  unheard  j^  ^  j 
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Where  a  person  employs  another,  exercising  a  distinct  emplojment,  to  do  work  by 
a  special  contract,  for  a  stipulated  sum,  and  does  not  interfere  with  the  mode 
of  performance,  he  is  not  responsible  for  the  acts  or  negligence  of  the  con- 
tractor or  his  employees. 

This  rule  applies  with  full  force  to  municipal  corporations. 

The  case  of  Buth  ys.  Steinman,  1  Bos.  &  Pull.  404,  rejected  as  authority. 

This  was  an  action  by  the  widow  of  George  Painter  against  the 
Mayor,  Aldermen  and  Citizens  of  Pittsburgh,  to  recover  damages 
for  causing  the  death  of  George  Painter,  by  negligently  leaving  a 
sewer  on  Duquesne  Way,  in  said  city,  open  and  unprotected  by 
proper  barricades.  The  defendants  as  matter  of  defence,  alleged 
that  the  city  was  not  constructing  said  sewer,  through  the  regular 
officers  of  the  city,  but  under  a  contract  with  Allen,  and  that  the 
city  were  the  mere  agents  of  the  property-holders,  who  by  virtue 
of  an  Act  of  Assembly,  would  have  to  pay  for  said  sewer,  under 
assessment,  and  being  such  agents,  and  having  the  work  done  by 
contract,  were  not  liable  in  law  for  any  injuries  resulting  from 
negligence  of  the  contractors,  their  workmen  and  employees. 

George  Painter,  the  husband  of  plaintiff,  on  the  night  of  the 
28th  June  1859,  while  passing  along  Duquesne  Way,  fell  into  the 
sewer,  some  20  feet  deep,  and  received  injuries  which  caused  his 
death. 

On  the  trial  of  this  action  the  jury  found  a  verdict  for  plaintiff 
for  $2100,  but  points  having  been  reserved  by  the  judge  and 
afterwards  argued,  the  court  finally  entered  judgment  on  the 
reserved  points,  for  the  defendants,  non  obstante  veredicto,  and 
thereupon  the  plaintiff  took  this  writ  of  error. 

Hamilton  ^  Acheson,  and  Thomas  B.  Eamiltony  for  plaintiff  in 
error. — The  only  way  in  which  a  municipal  corporation  can  per- 
form its  functions  in  respect  to  its  streets  and  other  highways, 
is  through  the  intervention  of  agents. 

"  A  corporation  is  liable  for  the  wrongful  acts  and  neglects  of 
its  servants  and  agents,  done  in  the  course  and  within  the  scope  of 
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their  regular  employment ;  upon  the  same  ground ;  in  the  same 
manner;  and  to  the  same  extent  that  natural  persons  are." 
Angell  &  Ames,  sec.  210,  and  the  authorities  therein  referred  to. 

The  principal  is  liable  in  a  civil  suit,  to  third  persons,  for  the 
frauds,  deceits,  concealments,  misrepresentations,  torts,  negligence, 
and  other  misfeasances  and  omissions  of  duty  by  his  agents,  in 
the  course  of  their  employment,  although  the  principal  did  not 
authorize  or  justify,  or  participate  in,  or  indeed  know  of  such 
misconduct,  or  eyen  if  he  forbade  them,  or  disapproved  of  them. 
Story  on  Agency,  sec.  462 ;  Paley  on  Agency  294,  305 ;  2  Kent's 
Com.  633;  Smith  on  Master  and  Servant  152,  Law  Library, 
vol.  75. 

The  contract  with  Allen  &  Kerr  for  the  construction  of  the 
sewer,  did  not  release  the  city  from  keeping  the  street  in  such 
order  as  not  to  endanger  others ;  or  prevent  the  city  authorities 
from  putting  proper  guards  and  hindrances  around  the  excava- 
tion, so  as  to  insure  the  safety  of  the  public. 

The  liability  for  negligence  and  misfeasance  of  third  parties, 
does  not  always  depend  on  the  relation  of  master  and  servant. 

A  party  for  whose  benefit  work  has  been  negligently  done,  is 
answerable  for  the  consequences.  Btuh  vs.  Steinmarty  1  Bos.  & 
Pal.  403 ;  Randehon  vs.  Murray ^  8  Adol.  &  Ellis  109  ;  Stone  vs. 
Cartuyrighty  6  Term  R.  411 ;  May  or  j  ^c,  of  the  City  of  New  York 
VB.  Bailey^  2  Denio  433. 

J.  W.  F.  White^  for  defendant  in  error. — There  are  but  three 
grounds  on  which  the  liability  of  the  city,  in  this  case,  can  be 
placed : — 

1.  The  doctrine  of  respondeat  superior. 

2.  The  doctrine  of  BubTi  vs.  Steinman^  as  to  the  liability  of 
the  owner  of  fixed  real  estate ;  or, 

3.  That  it  was  the  duty  of  the  city,  to  put  up  and  maintain 
barriers  at  the  excavation,  while  the  sewer  was  being  constructed. 

If  the  sewer  had  been  built  by  the  officers  of  the  city,  or  by 
workmen  employed  by  them,  she  would  have  been  liable  on  the 
doctrine  of  respondeat  superior  ;  but  being  built  by  a  contractor^ 
who  took  the  whole  job  at  a  contract  price,  employing  and  paying 
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■» 
his  own  workmen^  over  whom  the  city  had  no  control  whatever, 

she  is  not  liable  on  that  doctrine,  for  the  rule  does  not  apply  in 
such  cases.  If  the  building  of  the  sewer  was  a  municipal  duty^ 
enjoined  by  statute,  she  could  not  evade  responsibility,  by  giving 
it  out  to  a  contractor.  But  being  merely  a  power  vested  in  the 
city  authorities,  not  so  much  for  general  municipal  purposes,  as 
for  the  benefit  of  a  portion  of  the  citizens,  and  the  city  authorities 
being  clothed  with  that  power  chiefly  because  it  was  the  most  con- 
venient way  of  exercising  it,  the  city,  for  this  purpose,  stood  on 
the  footing  of  an  individual  or  private  corporation,  possessed  of 
the  same  right  to  put  the  job  out  on  contract,  and  held  only  to  the 
same  responsibility. 

There  is  a  good  deal  of  confusion  in  the  reported  cases ;  and 
there  are  some  dicta  to  the  effect  that  individuals  and  corpora- 
tions are  liable  for  the  negligence  of  their  contractors.  But,  on  a 
careful  examination,  it  will  be  found,  that  all  the  cases  come 
within  the  rule  of  respondeat  superior^  or  rest  upon  some  other 
principle  than  that  laid  down  in  £u#A  vs.  Steinman  ;  Sly  vs.  Edgleyy 
6  Esp.  6,  Mathews  vs.  West  London  Water  Works  Company^  8 
Camp.  403,  which  followed  Bush  vs.  ^i^tnman,.  were  nisi  prius 
cases.  In  Laugher  vs..  Pamtery  5  B.  &  C.  547,  and  in  Quarman 
vs.  Burnett^  6  M.  &  W.  499,  it  was  doubted ;  and  in  Beedie  vs. 
N.  W.  R,  B.  Go.y  4  Exch.  248,  Bush  vs.  Steinman  was  expressly 
overruled.  See  also  Peachey  vs.  Bowland^  16  E.  L.  &  E.  Bep. 
442 ;  Overton  vs.  Freeman^  8  E.  L.  &  E.  479 ;  Sadler  vs.  Hen- 
loch,  30  E.  L.  k  B.  167 ;  /See?  vs.  S.  K  B.  B.  Co.,  82  E.  L.  &  E. 
866 ;  ScoU  vs.  Mayor,  ^(?.,  88  E.  L.  k  E.  477.  In  the  United 
States  see  Bailey  vs.  Mayor,  ^c,  8  Hill  521,  2  Denio  438; 
Delmonico  vs.  Mayor,  ^c,  1  Sandf.  222 ;  Lloyd  vs.  Mayor,  ^c, 
1  Selden  869 ;  Blake  vs.  Ferris,  1  Seld.  48 ;  Pack  vs.  Mayor,  ^c, 
4  Seld.  222 ;  Kelly  vs.  Mayor,  ^c,  1  Kernan  482 ;  Ourrier  va 
Lowell,  16  Pick.  170 ;  Lowell  vs.  B.  ^  L.  B.  B.  Co.,  28  Pick. 
24 ;  Hilliard  vs.  Bichardson,  8  Gray  849 ;  Carson  vs.  O-odUy, 
%  Casey  111 ;  Erie  vs.  Schwingle,  10  Harris  884 ;  Weit  Chester 
vs.  Apple,  11  Casey  284 ;  Samyn  va.  MeOhskey,  2  Ohio  586 ; 
Carman  vs.   S.  ^   T.  B.  B.  Co.y  4  Ohio   899 ;  jOe  Forrest  vs. 
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Wright,  2  Mich.  868 ;  Barry  ys.  SL  LouU,  17  Mo.  121 ;   WiitaaU 
vs.  Brtnson,  10  Ired.  554 ;  Buffalo  vs.  HaUoway,  8  Seld.  498. 

The  foregoing  review  of  English  and  American  decisions 
establishes  the  following  propositions  : — 

1.  That  the  contractors  or  their  workmen  were  not  the  agents 
or  servants  of  the  city  within  the  meaning  of  the  rule  retpandeat 
mperioTj  so  as  to  render  the  city  liable  for  their  negligence. 

2.  That  the  doctrine  in  BtuA  vs.  Steinman  was  never  the 
recognised  law  in  England  or  America;  that  it  has  been  ex- 
pressly overruled  in  England,  and  that  it  has  been  expressly 
repudiated  in  New  York  and  Massachusetts. 

3.  That  no  case  in  the  English  reports,  and  but  one  in  the 
American  {City  of  Buffalo  vs.  Halhway)  has  been  found  as  a  pre- 
cedent for  holding  the  <$ity  of  Pittsburgh  liable  in  this  case. 

The  opinion  of  the  court  was  delivered  by 

Strong,  J. — The  case  was  put  to  the  jury  to  find  whether  the 
injury  which  resulted  in  the  death  of  the  plaintiff's  husband  was 
or  was  not  occasioned  by  the  negligence  of  the  defendant's  con- 
tractors, or  that  of  the  contractor's  agents  or  servants,  and  the 
verdict  establishei  that  it  toas.  To  this  mode  of  submitting  the 
case  no  exception  was  taken,  and  nothing  is,  therefore,  presented 
to  us  but  the  questions  reserved.  Of  these  it  is  necessary  to  con- 
sider only  one,  which  is  whether  a  corporation  is  responsible  for  an 
injury  occasioned  by  the  negligence  of  contractors  with  it,  or  of 
their  agents  and  servants. 

By  an  Act  of  Assembly  of  April  22, 1858,  the  Select  and  Com- 
mon Councils  of  the  city  of  Pittsburgh  were  authorized,  whenever 
they  should  deem  it  necessary,  to  cause  sewers  to  be  constructed 
in  any  street  of  the  city,  and  for  the  payment  of  the  cost  levy  an 
assessment  upon  the  property  benefited.  In  pursuance  of  the 
act,  an  ordinance  was  passed  on  the  25th  of  October  1858,  pro- 
viding for  the  construction  of  a  sewer  in  St.  Clair  street,  and  on 
the  1st  of  June  1859,  a  written  contract  for  its  construction  was 
entered  into  with  Allen  &  Kerr,  contractors,  by  which  they 
covenanted  to  build  or  oonstmct  a  brick  sewer,  with  all  necessary 
inlets,  and  to  furnish  all  the  material  therefor,  for  stipulated  prices 
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for  the  dxoayation,  replacing  over  the  sewer,  removing  BurpliM 
material,  repaying,  for  brick  and  stone  work,  and  for  iron,  and 
tkey  agreed  that  the  material,  workmanship,  and  excavation 
should  be  satisfactory  to  the  recording  regulator.  They  began 
the  work  soon  after,  excavated  the  earth  to  the  depth  of  twenty 
feet  in  some  places,  directed  barriers  to  be  placed  across  the  ends 
and  along  the  sides  of  the  trench,  and  employed  a  man  to  take 
care  that  the  barriers  should  be  at  all  times  kept  up.  Notwith- 
standing this,  however,  the  husband  of  the  plaintiff  fell  into  the 
excavation,  on  the  night  of  the  twenty*eighth  of  June  1859,  and 
received  hurts  which  caused  his  death.  The  verdict  of  the  jury 
determines  that  tihe  injury  was  not  a  consequence  in  whole  or  in  part 
of  his  negligence ;  bat  was  caused  entirely  by  the  negligence  of 
the  contractors,  or  of  their  agents  or  servants.  Is  the  city  liable  ? 
We  think  not.  The  wrong  was  not  done  by  any  servants  of  the 
defendants.  There  is  no  room  for  the  application  of  the  principle 
respondeat  superior.  The  defendants  had  no  control  over  the  men 
employed  by  the  contractors,  or  over  the  contractors  themselves. 
They  could  not  dismiss  them,  or  direct  their  work.  The  excava- 
tion was  not  illegal,  and  there  was  a  superior  to  the  workmen,  to 
wit :  the  contractors.  There  cannot  be  more  than  one  superior 
legally  responsible.  Undoubtedly  there  has  been  much  confusion, 
and  some  conflict  of  decision  on  the  subject,  growing  out  of  the 
early  case  of  Bush  vs.  Steinman^  1  Bos.  &  Pul.  404 ;  but  that  case 
long  since  ceased  to  be  regarded  as  a  correct  enunciation  of  the 
law  in  England,  and  both  its  reasoning  and  authority  are  denied. 
It  is  now  settled  in  that  country  that  defendants,  not  personally 
interfering  or  giving  directions  respecting  the  progress  of  a  work, 
but  contracting  with  a  third  person  to  do  it,  are  not  responsible 
for  a  wrongful  act  done,  or  negligence  in  the  performance  of  the 
contract,  if  the  act  agreed  to  be  done  is  legal. 

Such  is  the  doctrine  of  Bapson  vs.  Oubittj  9  Mees.  &  W.  710 ; 
Reedie  vs.  The  London  and  UTortheastern  Railroad  Company^  4 
Exch.  243 ;  Overton  vs.  Freeman^  6  Eng.  L.  k  E.  479 ;  Peachey 
vs.  Rowland^  16  Eng.  L.  &;  E.  442,  and  numerous  other  English 
cases.     In  Gray  and  wife  vs.  Hubble  and  PuUen^  decided  in  the 
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Qaeen'a  Bench,  April  16,  1868,  (Law  Journal  Repcnrts,  vol.  32, 
part  8,  N.  S.)*  Ohief  Justice  Cookburn  asserts  it  to  be  better  com*- 
mon  doctrine,  that  '^  if  a  person  in  the  exercise  of  his  rights  as  a 
private  individual,  or  of  those  conferred  tipon  him  by  statute, 
employs  a  contractor  to  do  work,  and  the  latter  is  guilty  of  negli- 
gence in  doing  it,  the  contractor,  and  not  the  employer,  is  liable." 
Similar  opinions  were  expressed  by  all  the  judges. 

Such,  also,  we  understand  to  be  the  doctrine  in  this  country,  sus- 
tained by  a  decided  preponderance  of  authorities.  It  would  answer 
no  good  purpose  to  review  the  cases  at  length.  The  English  ones, 
and  many  of  the  American,  are  reviewed  and  commented  upon  in 
HUliard  vs.  Richardion^  8  Gray  859 ;  in  Barrp  vs.  The  City  of 
8t*  Ltntiij  17  Missouri  121 ;  and  Blake  vs.  FerrUj  1  Selden  48. 
The  general  principle  to  be  extracted  from  them  is  that  a  person, 
either  natural  or  artificial,  is  not  liable  for  the  acts  or  negligence 
of  another,  unless  the  relation  of  master  and  servant  or  principal 
and  agent,  exist  between  them ;  that  when  an  injury  is  done  by  a 
party  exercising  an  independent  employment,  the  party  employing 
him  is  not  responsible  to  the  person  injured.'  And  the  rule  applies 
with  full  force  to  municipal  corporations.  In  Blake  vs.  Ferrie  it 
was  held  by  the  New  York  Court  of  Appeals  that  the  defendants, 
who  had  a  license  from  the  city  to  construct,  at  their  own  expense, 
a  sewer  in  a  public  street,  and  who  had  engaged  another  person 
by  contract  to  construct  the  whole  work  at  a  stipulated  price,  were 
not  liable  to  third  persons  for  any  injury  resulting  from  the  negli- 
gent manner  in  which  the  sewer  had  been  left  over  night  by  the 
workmen  engaged  in  its  construction.  It  was  declared  that  the 
immediate  employer  of  the  agent  or  servant,  through  whose  negli- 
gence an  injury  occurs,  is  alone  responsible  for  the  negligence  of 
such  agent  or  servant ;  that  the  principle  of  respondeat  superior 
applies  to  him  alone;  and  that  there  eannot  be  two  superiors 
severally  responsible  in  such  a  case.  Blake  vs.  Ferris  was  fol- 
lowed by  Paek  vs.  The  Mojfor^  ^e.,  of  New  York,  4  Selden  222 ; 
in  which  the  same  court  held  the  City  Corporation  not  liable  to 
third  persons  for  injuries  caused  by  negligence  of  workmen 
employed  in  grading  a  street  under  the  direction  of  a  person  who 
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had  entered  into  a  contract  vith  the  corporation  to  do  the  work  for 
a  specified  sum.  The  liability  was  declared  to  be  upon  the  eon- 
tractor  alone,  and  the  court  denied  that  he  was  the  servant  or 
agent  of  the  corporation.  It  was  further  ruled  that  a  clause  in  the 
contract,  by  which  the  contractor  engaged  to  conform  the  work  to 
such  further  directions  as  might  be  given  by  the  Street  Com- 
missioner did  not  aflfect  the  case,  that  it  only  gave  the  corporation 
power  to  direct  as  to  the  retuUi  of  the  work,  without  any  control 
over  the  manner  of  performing  it,  which  control  alone  furnishes 
a  ground  for  holding  the  master  or  principal  liable  for  the  act  of 
a  servant  or  agent.  Kelly  vs.  The  Mayor^  ^e.^  of  New  York,  1 
Kernan  432,  is  another  case  in  which  the  same  rule  was  applied. 
Barry  vs.  The  City  of  St.  Louie,  17  Missouri  121,  is  another  well- 
considered  case  affirming  fully  the  doctrine.  The  corporation  had 
contracted  with  one  Brooks  for  the  construction  of  a  street  sewer. 
The  contractor  was,  for  an  agreed  sum,  to  furnish  all  the  materials 
and  do  all  the  work,  including  excavation.  The  contract  reserved 
a  right  for  the  city  engineer  to  inspect  the  work  as  it  progressed, 
and  watch  its  execution.  During  its  progress  a  deep  trench  was 
dug,  into  which  the  plaintiflf  fell  at  night  and  was  injured,  in  con- 
sequence of  a  failure  to  erect  barriers  and  set  up  lights.  The  case 
was  very  like  the  present.  Yet  it  was  held  the  corporation  was 
not  liable,  and  the  general  principle  was  laid  down,  after  quite  a 
full  review  of  the  English  and  American  authorities,  that  munici- 
pal corporations  are  not  liable  for  damages  occasioned  by  the 
negligence  of  contractors. 

It  is  conceded  there  are  a  few  cases  that  intimate,  if  they  do  not 
declare,  a  diflferent  doctrine,  but  they  are  not  the  more  modem 
and  best  considered.  During  the  argument  much  reliance  was 
placed  by  the  plaintiffs  in  error  upon  City  of  Chicago  vs.  Rohbine^ 
11  American  Law  Register  529,  which  was  a  suit  by  the  city  to 
recover  from  Bobbins  what  the  corporation  had  been  compelled  to 
pay  to  a  person  injured  by  falling  into  an  excavation  in  one  of  the 
sidewalks.  The  defendant  was  the  owner  of  a  lot,  and  he  had  con- 
tracted with  one  Button  for  the  erection  of  a  house  thereon,  in- 
cluding an  excavation  of  the  sidewalk  adjoining,  for  the  purposes 
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of  light  and  air  for  the  basement.  By  the  contract,  he  had  a  right 
to  supervise  the  work ;  a  right  which  he  exercised.  He  knew  of 
the  dangerous  condition  in  which  the  excavation  was  left ;  his 
attention  was  frequently  called  to  it,  and  he  promised  to  attend  to 
it.  Nothing,  however,  was  done,  and  he  was  held  liable  appar- 
ently for  his  own  negligence.  It  is  true  some  expressions  of  the 
court  appear  to  recognise  a  distinction  between  the  liabilities  of 
owners  of  real  estate  or  fixed  property,  as  it  is  called,  for  injuries 
resulting  from  nuisances  on  such  property,  no  matter  by  whom 
erected  or  maintained,  and  liabilities  of  owners  of  other  property 
for  the  negligence  of  their  contractors.  This  distinction,  however, 
has  been  exploded  in  England,  where  it  originated,  and  it  can  be 
supported  by  no  sound  reasons.  Milligan  vs.  Wedge,  12  A.  &  E. 
737 ;  Alien  vs.  Hay  ward,  7  A.  &  E.  New  Series,  900 ;  Beedie  vs. 
jB.  B.  Co.,  4  Exch.  244. 

It  is  difficult  to  discover  any  substantial  reason  of  good  policy 
for  holding  the  present  defendants  responsible  to  the  plaintiff. 
The  negligence  complained  of  was  not  theirs.  It  does  not  appear 
that  they  knew  of  it.  The  verdict  determines  that  the  fault  was 
all  that  of  the  contractors.  Over  them  the  defendants  had  no 
more  control  than  the  plaintiff's  husband  had.  They  were  not  in 
a  subordinate  relation  to  the  defendants — neither  servants  nor 
agents.  They  were  in  an  independent  employment,  and  sound 
policy  demands  that,  in  such  a  case,  the  contractor  alone  should 
be  held  liable.  In  making  a  sewer,  he  has  necessarily  the  tem- 
porary occupancy  &f  the  street  in  which  the  work  is  done,  and  it 
must  be  exclusive.  His  servants  and  agents  are  upon  the  ground, 
and  he  can  more  conveniently  and  certainly  protect  the  public 
against,  injury  from  the  work  than  can  the  officers  of  the  municipal 
corporation.  The  public  wiU  be  better  protected  if  it  be  held 
that  the  contractor  alone  is  responsible  for  his  negligence,  and 
that  the  city  does  not  stand  between  him  and  any  person  injured. 
Thus  he  will  be  taught  caution,  while  a  sufferer  by  the  negligence 
of  his  servants  will  not  be  compelled  to  resort  for  compensation  tc 
the  insolvent  servants. 

By  reason  and  authority,  then,  we  are  led  to  the  conclusion  to 
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wliich  the  District  Court  oame^  that  the  defendants  are  not  liable 
for  the  negligence  of»  Allen  Jc^Kerr,  their  contractors. 
The  judgment  is  affirmed. 

The  liability  of  one  perron  for  the  aooaracy  the  ground  on  whioh  the  ae- 

acts  of  another,  rests  generally  upon  the  tion  is  to  be  supported,"  and  Rooks,  J., 

maxim,  ^t  facit  per  alium  fadtper  te;  says,  "he  who  has  work  going  on  for 

and  in  order,  therefore,  to  establish  suoh  his  benefit,  and  en  his  own  premises, 

liabiUty,  it  should  appear  that  the  act  must  be  eiTilly  answerable  for  the  acts 

producing  the  iignry,  though  done  by  of  those  whom  he  employs."    This  case 

another,  is  really  the  act  of  the  person  was  followed  in  Sly  vt.  Edgley,  6  Esp. 

eharged.     This  can  only  be,  in  general,  6,  and  Mathews  nt.  West  London  Water- 

from  the  relation  of  the  parties  to  each  works  Co.,  8  Camp.  408.    In  Laugher 

other  as  master  and  seryant,  or  as  prin-  v<*  Pointer,  6  B.  &  C.  647,  howerer,  the 

cipal  and  agent ;  in  the  first  case,  be-  question  arose  as  to  the  Uability  of  the 

cause  the  serTant  is  presumed  to  be  owner  of  a  carriage,  who  had  hired 

under  the  personal  direction  and  con-  horses  and  a  drirer  from  a  liyery  stable, 

trol  of  the  master,  and  in  the  second,  for  negligence  of  the  driTer  by  which  a 

because  the  principal  has  Yoluntarily  third  person  was  injured.     The  judges 

substituted  pro  hoe  vice  the  agent  for  were  equally  divided :  Batlkt  and  Hol- 

himself,  and  assumed  the  agent's  acts  norn,  JJ.,  holding  that  he  was  liable, 

as  his  own.  and  Abbott,  C.  J.,  and  Littlkdalc,  J., 

I.  The  application  of  these  principles  ^^^  he  was  not.     The  question  there- 

frequently  giyes  rise  to  questions  of  ^ore,  still  unsettled,  came  up  again  in 

Tery  great  nicety,  one  of  the  most  im-  Quarman  m.  Burnett,  6  M.  &  W.  499 

portant  of  which,  as  to  the  responsi-  (1840),   a  case  almost   identical   with 

bility  for  the  acts  or  negligence  of  a  Laugher  vt.  Pointer,  and  the  court  held 

contractor,  is  discussed  in  the  principal  ^^^^  ^^  defendant  was  not  liable,  thus 

case.  affirming  the  opinion  of  Abbott  and 

1.  The  starting-point  from  which  all  Littlbdalb. 
the  modern  cases  on  this  question  have  Quarman  V9.  Burnett  seems  to  baye 
been  argued,  is  the  case  of  Bush  vt.  heen  accepted  as  settling  the  point,  and 
Steinman,  1  Bos.  &  Pull.  404  (1799).  has  been  uniformly  followed:  Rapson 
In  that  case,  the  owner  of  a  house  had  ««.  Cubitt,  9  M.  &  W.  710;  Milligan  r^. 
contracted  with  a  suryeyor  to  put  it  in  Wedge,  12  Ad.  &  E.  787  (40  E.  C.  L. 
repair  for  a  certain  sum ;  the  suryeyor  Rep-  177) ;  Allen  v».  Hay  ward,  7  Ad. 
made  a  sub-contract  for  the  work,  and  &  E.  960 ;  Reedie  vt.  London  N.  W.  R. 
a  seryant  of  one  of  the  sub-contractors  B.  Co.,  4  Exoh.  248  ;  Oyerton  va.  Free- 
left  a  heap  of  lime  on  the  road  in  front  viKn,  8  Eng.  L.  &  £.  479 ;  Peachy  r«. 
of  the  house,  by  whioh  the  plaintiflTs  Rowland,  16  Eng.  L.  &  £.  442;  Sadler 
carriage  was  upset,  and  the  plaintiff  vt.  Henlock,  80  Eng.  L.  &  E.  167  ;  Steel 
injured.  It  was  held  that  the  owner  of  vt,  S.  E.  R.  It.  Co.,  82  Eng.  L.  &  E. 
the  house  was  liable,  though  the  grounds  866;  Knight  vs.  Fox,  1  E.  L.  &  £.  477 ; 
of  the  judgment  are  not  clearly  set  and  Scott  vt.  Mayor,  &c.,  88  Eng.  L.  & 
forth,  and  indeed,  Etrb,  C.  J.,  says  he  E.  477.  So  that  it  appears  now  settled 
has  **  great  difficulty  in  stating  with  that  where  a  person  employs  another. 
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•z«reifllng  a  dirtinet  employment,  to  do  law  in  tlMkt  state ;  Lint«n  9$,  Smitli  et «!. 

a  pieoe  of  work  bj  a  speoial  contract  for  8  Gray  147 ;  BraekettM.  Lnbke,  4  Alien 

a  stipulated  sam,  and  does  not  interfere  188.*    In  Bfisseori,  Barrj  m.  St.  lioois, 

with  the  mode  of  performance,  he  is  not  17  Mo.  121 ;  in  Michigan,  De  Forrest  et. 

responsible  for  th«  acts  or  negligence  of  Wright,  2  Mich.  868 ;  and  in  Ohio,  Car- 

the  contractor.  man  v«.  S.  ft  T.  R.  B.  Co.,  4  Ohio  Stote 

2.  In  the  United  States  the  decisions  Bep.  899,  the  same  doctrine  has  been 

on  this  point  hare  not  been  nniform.  held,  and  this  may  now  be  considered 

In    New   York   the   eases   haTO  been  to  haye  by  far  the  greatest  weight  of 

nnmerons,  and  for  a  time  seemed  inclined  authority. 

to  follow  the  lead  of  Bash  v$.  Steinman ;  8.  In  North    Carolina,  howcTcr,   in 

Bailey  va.  Mayor  of  New  York,  8  Hill  1849,  WiswaU  v$,  Brinson,  10  Ired.  554, 

581  and  2  Denio  488;  Mayor,  &c.,  tv.  the  defendant  wss  held  liable  not  only 

Fnn e,  8  Hill  612 ;  Delmonico  v*.  Mayor,  on  the  authority  of  Bush  vs,  Steinman, 

Ac,  1  Sandf.  222 ;  Lloyd  vs.  Mayor,  &c.,  but  also  on  principle  as  expressed  in  the 

1  Seld.  869.     But  in  Blake  va.  Ferris,  1  maxims,  He  utere  tuo,  Ac.,  and  qui  faeii 

Seld.  48  (1851),  the  Court  of  Appeals,  ptr  aliuntf  ftc,  from  which  Piabsov,  J., 

tfter  an  elaborate  examination  of  the  deduces  a  general  rule,  undoubtedly  too 

English  and  American  authorities,  drew  broad  to  be  tenable,  that  **  when  one 

distinctions  between  the  cases  already  procures  work  to  be  done,  and  a  third 

cited  and  the  true  question  of  responsi-  person  is  injured  by  the  negligence  or 

bility  for  negligence  of  a  contractor,  want  of  skill  of  persons  employed,  the 

snd  declared  that  the  principle  laid  down  person  for  whose  benefit  and  at  whose 

in  Bush  vt.  Steinman  was  not  law  in  that  instance  the  work  is  done  must  make 

state.     This  has  since  been  affirmed  and  compensation." 

followed  in  Pack  pi.  Mayor,  &o.,  4  Seld.  In  Illinois  a  railroad  company  was 

222 ;  Kelly  v*.  Mayor,  &c.,  1  Kern.  482;  held  liable  for  the  acts  of  its  contracton 

O^Rourke  vs.  Hart,  7  Bosworth  511.  in  taking  timber,  ftc,  which  the  com* 

In   PennsylTania  the  point  has  not  pany  was  authorized  by  its  charter  to 

been  formally  decided  until  the  present  take  ;  Caton,  J.,  saying  **  the  contract" 

ease.  ors  were  none  the  less  the  serraats  of 

In  Massachusetts  the  earlier  decisions  the  company  because  they  were  doing 

slso  followed  Bush  vs.  Steinman ;  Stone  the  work  by  contract,  and  for  a  stipu- 

vs.  Codman,  15  Pick.  297;  Currier  vs.  lated  price.     The  work  was  still  done 

Lowell,  16  Pick.  170 ;  Lowell  vs.  B.  Sb  by  the  company  and  under  the  autho- 

L.  B.  B.  Co.,  23  Pick.  24;  and  in  the  rity  of  their  charter."    Lesher  et  al.  vs, 

last  case,  Wilde,  J.,  says  that  Bush  vs.  Wabash  Nay.  Co.,  14  111.  85;  and  this 

Steinman  "is  fully  supported  by  the  au-  was  subsequently  affirmed  in  Hinde  vs. 

thorities  cited,  and  by  well-estoblished  Wabash  Nav.  Co.,  15  111.  72 ;  and  Chi- 

principles."     But  in  Hilliard  vs.  Rich-  cage,  &c.,  B.  R.  Co.  vs.  McCarthy,  20 

srdson,  8  Gray  849  (1855),  Thomas,  J.,  111.  885.     But  these  cases  appear  to  us 

after  the  most  exhaustlTe  examination  to»  have  been  oTerruled  by  Scammon  et 

of  the  point  to  be  found  in  any  case,  a/.  ««.  Chicago,  25  111.  424 ;  for  although 

comes  to  the  conclusion  that  Bush  vs,  in  the  latter  case  WalRbr,  J.,  endea' 

Steinman  has  been  overruled  "  directly  yon    to    draw  a    distinction    between 

and  indirectly  by  reasoning  and  by  au-  them,  and  says,  **  in  those  eases  the  law 

thorily,"  and  this  appears  to  be  settled  authorized  the  company  to  appropriata 
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the  timber  to  th«r  use,  and  it  wm  held  own  acts.    A  contraet  may  render  the 

that  they  had  delegated  the  authority  to  oontractor  liable  over  to  the  oity,  bnt 

the  oontraotors ;"  yet  in  the  first  two  the  oity  must  etill  remain  responsible 

oases  the  oontraetort  were  bound  by  primarily  to  the  person  iigured  by  ne- 

their  oontraot  to  ftimish  material  at  their  gleot  of  what  is  properly  a  portion  of  its 

own  expense,  which  expressly  negatives  mui^ipal  duties. 

the  idea  that  the  company  had  delegated  The  cases  in  which  this  responsibility 

their  authority  to  take  timber.  has  been  conceded  without  question  are 

II.  In  Bush  V9.  Steinman  it  was  inti-  far  too  numerous  for  citation,  but  in 
mated  that  a  distinction  existed  between  some  cases  it  has  been  expressly  decided, 
real  estate  and  personalty  in  regard  to  In  WiUard  v«.  Town  of  Newbury,  22 
the  liability  of.  the  owner,  and  in  Vt.  458,  the  town  was  held  liable  for  not 
Laugher  v«.  Pointer,  Littlkdalb,  J.,  keeping  a  highway  in  safe  condition, 
drew  the  distinction  explicitly,  and  it  though  a  railroad  company  had  author- 
was  also  approved  by  Abbott,  C.  J.  ity,  and  was  constructing  a  crossing  over 
This  point  was  afterwards  approved  in  the  road,  and  in  Batty  vs.  Duxbury,  24 
Quarman  vi.  Burnett,  and  also  in  Bap-  Vt.  155,  it  is  said  by  RsDriSLD,  J.,  to  be 
son  Of.  Cubitt,  decided  in  1842,  although  "  settled  law  in  this  state  that  the  pri- 
Lord  Dbmmah,  in  Milligan  v«.  Wedge,  mary  obligation  rests  upon  the  towns 
two  years  before,  had  expressed  his  where  railroads  obstruct  their  highways, 
doubt.of  its  soundness.  But  in  Reedie  to  see  that  the  public  have  a  proper  by- 
ffs.  London  N.  W.  R.  R.  Co.,  4  Exch.  way  to  pass  around  the  obstruction,  and 
248,  it  was  said  by  Rolfb,  B.  (since  that  proper  obstructions  be  placed  and 
Lord  Chancellor  Cbahwobtb),  that  in  kept  up,  to  divert  the  travel  from  such 
these  oases  it  had  not  been  necessary  to  highway,  so  long  as  it  remains  in  an 
decide  this  point  and,  that,  **on  Aillcon-  unfit  state  for  the  public  use,  so  far  as 
sideration,  we  have  come  to  the  con-  this  could  be  done  by  common  care  and 
olnsion  that  there  is  no  such  distinction,  diligence ;  and  that  it  is  not  competent 
unless  perhaps  in  cases  where  the  act  for  the  town  to  fold  their  hands  and 
complained  of  is  such  as  to  amount  to  a  ghifl  this  responsibility  upon  others, 
nuisance,"  and  this  is  now  the  settled  whether  natural  or  artificial  persons." 
law  in  England  as  well  as  in  most  of  the  So  in  City  of  Buffalo  v«.  Holloway,  3 
United  States.  Selden  498,  the  city  had  contracted  with 

III.  So  far,  therefore,  as  the  princi-  HoUoway  to  construct  a  sewer,  and 
pal  case  is  to  be  regarded  as  an  enuncia-  while  he  was  building  it  one  Tripp  fell 
tion  of  the  limits  of  the  doctrine  of  re-  into  the  excavation  and  received  severe 
qMmdeai  wperior,  it  undoubtedly  follows  injury,  for  which  ho  brought  suit  and 
the  strong  current  of  modern  auihorities.  recovered  damages  against  the  city. 
But  there  is  another  ground  which  was  This  was  a  suit  by  the  city  against  the 
apparently  not  urged  in  the  argument,  contractor  to  recover  back  the  amount 
and  is  not  noticed  by  the  court,  on  which  of  damages,  and  the  court,  making  a 
the  correctness  of  the  decision  appears  very  strict  construction  of  the  contract, 
to  us  very  questionable.  It  is  undoubt-  held  that  the  duty  of  keeping  guards 
edly  the  duty  of  a  municipal  corporation  and  lights  there,  if  such  were  necessary, 
to  keep  its  streets  in  a  safe  condition  for  was  upon  the  city,  and  not  on  the  con- 
public  travel,  and  it  is  not  shown  upon  tractor,  unless  he  was  specially  bound 
what  principle  of  law  the  city  can  be  by  his  contract  to  put  tliem  up.  But 
allowed  to  shift  this  obligation  by  its  whether  or  not  the  narrow  construction 
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of  the  contract  in  tide  OMe  was  correct,  is  in  the  reported  facte  that  the  defendant 
not  material  as  regards  the  rights  of  the  had  superintended  the  work  himself,  and 
person  injured;  the  duty,  by  neglect  of  it  is  said  by  the  court  in  the  principal 
which  he  is  damaged,  is  primarily  upon  case  that  Bobbins  **  was  held  liable  ap- 
the  city,  and  he  is  not  bound  by  any  prin-  parently/or  his  own  negligence."  But  the 
ciple  of  law  to  look  beyond  that.  J^d  in  primajry  liability  of  the  city  is  assumed 
Storrs  N.  City  of  Utica,  17  N.  Y.  104,  the  throughout  in  Chicago  v«.  Bobbins,  and 
Court  of  Appeals  of  New  York  held  that  is  not  questioned  in  the  comments  by 
the  person  causing  a  ditch  to  be  dug  the  court  in  the  case  under  discussion, 
cannot  **  escape  responsibility  for  put-  The  principal  case  appears  to  be  sup- 
ting  a  public  street  in  a  condition  dan-  ported  by  the  decision  in  West  Chester 
gerotts  for  travel,  by  interposing  the  vs.  Apple,  11  Casey  ^84,  where  it  was 
contract  which  he  himself  has  made  for  held  that  a  municipal  corporation  was 
the  yery  thing  which  creates  the  danger."  not  liable  for  damages  resulting  from  the 
An  agreement  that  the  contractor  shall  improper  filling  of  a  trench  dug  by  a 
put  up  guards,  &c.,  may  make  him  priyate  person  under  a  license  from  the 
liable  to  the  principal,  but  it  cannot  corporation,  to  introduce  water  into  his 
shield  the  ultimate  superior  or  author  of  house  cm  the  main  conduit-pipe.  But 
the  work  firom  responsibility.  And  the  that  decision  does  not  appear  to  have 
court  farther  say,  "  the  principles  sug-  been  carefully  considered,  and  is  not 
gested  become  plain  propositions  in  the  fortified  by  the  citation  of  any  authori- 
case  of  a  municipal  corporation,  which  ties.  Notwithstanding  this  support, 
owes  to  the  public  the  duty  of  keeping  therefore,  we  cannot  regard  the  case 
its  streets  in  a  safe  condition  for  traTcL"  under  discussion,  in  its  application  to 
In  City  of  Chicago  vs.  Bobbins,  2  Am.  municipal  corporations  as  either  satis- 
Law  Beg.  N.  8.  629,  the  Supreme  Court  factory  on  principle  or  established  on 
of  U.  8.  appears  to  hare  followed  tlie  authority, 
same  principles,  though  there  is  evidence  J.  T.  M. 


In  the  Court  of  Cfhaneery  of  Louiwillej  Kentucky. 

JOHN  B.  ALLEN  VB,  ISAAC  BUSSELL  BT  AL.^ 

A  public  war  suspends  all  existing  contracts  between  citixens  of  the  hostile  states, 

and  prohibits  all  commercial  and  other  intercourse. 
A  rebellion  which  has  been  recognised  by  the  goyemment  as  amounting  to  a  civil 

war,  draws  after  it  all  the  consequences  of  a  public  war. 
But  the  government  assailed  may  avail  itself  of  the  full  rights  and  privileges  of 

the  laws  of  war,  or  it  may  confine  itself  to  so  much  only  as  its  interest  or  policy 

may  dictate. 
The  Act  of  Congress  of  18th  July  1861,  and  the  President's  Proclamation  of  16th 


^  We  are  indebted  for  this  case  to  the  kindness  of  Hon.  Henry  Pirtle. 
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AagQSt  1861,  reoognised  an  insniTeotion  aaioiiiiiiiig  to  oiTil  wur,  m  ezisting  ia 
the  state  of  TenneBsee,  but  did  not  pot  in  force  against  the  people  of  that  state 
all  the  rights  and  pririleges  conferred  on  the  National  GoTemment  by  the  laws 
of  war. 

the  expression  <<  commercial  intercourse"  in  the  Act  of  18th  July  1861,  is  to  be 
considered  as  limited  by  the  specifications  in  the  act,  and  therefore  must  be 
taken  to  mean  trading,  trafficking,  negotiating,  conyeying  goods  and  chat- 
tels, &c. 

Therefore,  where  a  partnership  of  three  persons  existed  in  Kentucky,  and  two  of 
them,  being  disloyal,  became  residents  in  a  rebellious  state,  and  there,  after  the 
Act  of  Congress  of  1801  and  the  President's  Proclamation,  made  a  deed  of  as- 
signment of  the  partnership  property  to  a  ereditor  in  Kentucky,  for  the  purpose 
of  securing  his  and  other  debts  doe  by  them  to  persons  in  a  loyal  state,  the 
making  of  such  deed  was  not  such  <*  commercial  intercourse"  as  is  within  the 
prohibition  of  the  Act  of  Congress  and  the  President's  Proclamation. 

Nor  is  it  material  that  the  creditor  went  into  the  rebellious  state  for  the  purpose 
of  procuring  such  deed,  and  brought  it  to  Kentucky.  The  deed  was  not  an 
article  of  commerce  within  the  Act  of  Congress  and  the  President's  Proclama- 
tion. 

By  the  laws  of  war,  the  partnership  was  dissolyed,  but  the  third  and  loyal  partner 
was  not  a  surYiying  partner.  The  others  were  not  civilly  dead,  and  no  oonvio- 
tiqn  of  treason  having  ensued,  their  right  of  property  still  remained  and  passed 
under  their  deed. 

G.  A.  ^  J.  OaldweUj  for  plaintiff. 
-8peed  ^  Smithy  for  defendants. 

• 

The  facts  of  the  case  appear  in  the  opinion  of  the  court,  which 
was  delivered  March  4th  1864,  by 

PiBTLB,  Chancellor. — The  complainant  exhibited  this  petition 
stating  that  a  manufacturing  firm  composed  of  C.  Q.  Armstrong, 
Warren  Mitchell,  and  Isaac  Russell,  had  been  doing  business  in 
the  city  of  Louisville,  and  that  on  the  29th  November  1861,  said 
Armstrong  and  said  Mitchell  conveyed  to  plaintiff  by  deed  of 
assignment,  the  land  on  which  their  manufactory  was  situated, 
and  the  stock,  &c.,  and  manufactured  articles  on  hand,  &c.,  in 
trust  for  the  payment  of  the  debts  of  the  firm,  &c. ;  that  said 
Russell  refused  to  execute  the  deed,  and  so  his  interest  did  not 
pass  by  it.  And  the  petition  asks  for  the  settling  up  of  the  affairs 
of  the  firm,  and  the  payment  of  the  debts,  &c. 
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The  answer  of  Russell  alleges  that  Armstrong  and  Mitchell  had 
become  inhabitants  of  the  state  of  Tennessee  before  and  at  the  time 
of  the  making  of  said  deed,  which  state  was  in  open  rebellion 
against  the  United  States,  and  was  one  of  the  states  included  in 
the  President's  Proclamation  of  the  16th  of  August  1861,  made 
in  pursuance  of  the  Act  of  Congress  of  the  l8th  July  1861,  and 
that  said  Armstrong  and  Mitchell  were  in  said  state  when  the 
deed  was  executed,  assisting  in  the  rebellion  and  giving  aid  and 
comfort  to  the  rebels  against  the  United  States ;  that  said  Mit* 
chell  id  still  in  the  so-called  Confederate  States,  and  that  said 
Armstrong  died  there.  It  also  states  that  the  plaintiff  made  his 
way  through  the  military  lines  of  our  army  without  the  permit  of 
any  civil  or  military  authority  of  the  United  States,  for  the  pur- 
pose of  procuring  said  deed,  and  accepting  the  trust  pretended  to 
be  made.  And  it  insists  that  the  firm  was  dissolved  by  the  dis- 
byal  and  rebellious  conduct  of  the  grantors  in  the  deed. 

To  this  answer  the  plaintiff  demurs. 

The  deed  is  made  part  of  the  record,  and  it  shows  that  one  of 
the  objects  of  the  deed  was  to  secure  the  said  John  R.  Allen  in 
the  sum  of  about  $3000. 

That  a  state  of  war  existed  at  this  time  between  the  United 
States  and  the  states  mentioned  in  the  President's  Proclamation 
ef  the  16th  Angust  1861,  cannot  be  denied,  but  is  affirmed  by  the 
Sapreme  Court  of  the  United  States  in  the  case  of  ^e  Hiawatha, 
9th  March  1868,  Lawrence's  Wheaton  Supplement,  page  13  et  seq. 
By  the  general  law  of  war.  Sir  William  Soott  (Lord  Stowbll)  said 
in  the  case  of  The  Oosmapolitey  4  Rob.  8,  it  was  perfectly  well  known 
that  «all  communication"  between  the  subjects  of  belligerent 
countries  must  be  suspended,  and  that  "no  intercourse"  can 
legally  be  carried  on  between  the  subjects  of  hostile  states,  but  by 
special  license  of  their  respective  governments.  And  in  the  case 
of  The  NeptunuSj  6  Rob.  403,  he  observed  that  a  declaration  of 
hostilities  naturally  carries  with  it  an  interdiction  of  all  com- 
mercial intercourse.  It  was  the  natural  result  of  a  state  of  war, 
and  it  was  not  necessary  that  there  should  be  a  special  interdic* 
tion  of  commerce  to  produce  that  effect.     And  in  the  case  of  The 
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Q-oode  Roopj  1  Edw.  Adm.  Bep.  828,  he  declared  that  «  a  state  of 
war  was  a  state  of  interdiction  of  communication/' 

There  can  be  nothing  better  settled  amongst  mankind  than  these 
things.  And  a  state  of  public  war  does  not  only  cut  off  com- 
mercial but  other  intercourse  between  the  people  of  the  respective 
belligerents.  See  the  opinion  of  Chancellor  Kent  in  the  case  of 
ChrUwold  vs.  Waddington^  16  Johns.  Bep.  438;  perhaps  the 
fullest  and  most  learned  judgment  ever  pronounced  on  these  sub- 
jects. But  the  sovereign  power  is  at  liberty,  of  course,  to  avail 
itself  of  the  full  reach  of  the  laws  of  war,  or  to  include  only  so 
much  as  its  own  interest  or  policy  may  dictate. 

Mr.  Justice  Nelson,  in  delivering  the  opinion  of  the  minority 
of  the  Supreme  Court  in  the  case  of  the  Hiawatha,  said : — <«  The 
legal  consequences  resulting  from  a  state  of  war  between  two 
countries,  at  this  day,  are  well  understood,  and  will  be  found 
described  in  every  approved  work  on  the  subject  of  international  law. 
The  people  of  the  two  countries  immediately  become  the  enemies  of 
each  other,  all  intercourse,  commercial  or  otherwise,  between  them, 
unlawful — all  contracts  existing  at  the  commencement  of  the  war, 
suspended,  and  all  made  during  its  existence,  utterly  void — the 
insurances  of  enemy's  property,  the  drawing  of  bills  of  exchange, 
or  purchase  in  the  enemy's  country;  the  remission  of  bills  or 
money  to  it,  are  illegal  and  void.  Existing  partnerships  between 
the  citizens  or  subjects  of  the  two  countries  are  dissolved,  and,  in 
fine,  interdiction  of  trade  and  intercourse,  direct  or  indirect,  is 
absolute  and  complete  by  the  mere  force  and  effect  of  war  itself." 
And  in  the  next  paragraph  he  says : — "  In  the  case  of  rebellion, 
or  resistance  by  a  portion  of  the  people  of  a  country  against  the 
established  government,  there  is  no  doubt,  if,  in  its  progress  and 
enlargement,  the  government  thus  sought  to  be  overthrown,  see  fit, 
it  may  by  the  competent  power  recognise  or  declare  the  existence 
of  a  state  of  civil  war,  which  will  draw  after  it  all  the  consequences 
and  rights  of  war  between  the  contending  parties,  as  in  the  case  of 
public  war."  The  doctrines  here  laid  down  were  evidently  con- 
curred in  by  the  whole  court,  for  this  concurrence  is  the  plain 
result  of  the  argument  of  the  majority  in  the  opinion  delivered  by 
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Ur.  Justice  Gribb.  The  difference  in  the  court  was  on  the  time 
of  the  commencement  of  the  state  of  war ;  the  majority  fixing 
it  with  the  President's  Proclamation  of  the  19th  and  27th  April ; 
the  minority  on  the  date  of  the  proclamation  especially  authorized 
by  Congress  by  the  Act  of  the  18th  July  1861. 

This  case,  if  there  be  nothing  to  qualify  the  fact  of  a  state  of 
war  when  the  deed  was  made,  comes  literally  within  the  doctrines 
laid  down  by  Kent,  Lord  Stowell,  the  authorities  generally  on  inter- 
national law,  and  the  Supreme  Court  of  the  United  States. 

The  Court  of  Appeals  of  Kentucky,  in  the  case  of  Narris  vs. 
Doniphanj  9th  July  1868,  decide  that  a  public  war  exists  under 
the  rebellion  so  far  that  a  citizen  of  Arkansas  cannot  have  a 
standing  in  court  in  this  state.  By  the  law  of  nations,  when 
the  right  to  sue  in  courts  is  cut  off  by  war,  that  state  of  war 
is  such  as  inhibits  commercial  intercourse ;  as  the  absolute  and 
necessary  result  they  go  together :  Bynkershoek,  Book  Ist, 
Chapter  7;  Wheaton  546,  547;  The  Hoop,  1  Bob.  Rep.  196; 
Chruwold  tb.  Waddingtofij  16  Johns.  Rep.  469. 

The  law  of  war  may  be  stated,  perhaps,  a  little  stronger. 
Where  goods  had  been  bought  by  Englishmen  before  a  war  with 
Spain  and  a  war  with  France,  and  were  attempted,  after  the  war 
commenced,  to  be  brought  home,  and  were  captured  by  an  English 
ship,  they  were  declared  lawful  prizes ;  because  if  merchants  were 
permitted,  in  time  of  war,  to  import  goods  from  the  enemy's 
country  under  the  pretence  that  they  were  the  property  of  the 
English,  were  purchased  before  the  war,  and  deposited  in  their 
warehouses  in  the  foreign  country  until  they  could  be  sent  for  and 
brought  home,  it  would  be  a  cover  for  a  continued  trade,  and 
operate  to  an  alarming  degree :  16  Johns.  460,  cited  in  the  last- 
mentioned  case.  In  the  case  of  The  Mapidy  before  the  Supreme 
Court  of  the  United  States,  8  Cranch  155,  an  American  citizen  had 
purchased  a  quantity  of  English  goods  in  England  before  the  war 
of  1812,  and  deposited  them  on  a  little  island  called  Indian  Island, 
belonging  to  Ghreat  Britain,  near  what  was  then  the  Province  of 
Maine.  On  the  breaking  out  of  the  war,  he  sent  the  Rapid  from 
Boston  to  the  island  to  bring  away  the  goods,  and  she  was  captured 
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on  her  return  by  an  American  privateer,  and  was  condemned  as 
lawful  prise,  because  she  was  trading  at  an  enemy's  island,  and 
the  goods  had  acquired  the  character  of  enemy's  property.  The 
court,  in  delivering  the  opinion*  said  that  the  law  of  prise  was  part 
of  the  law  of  nations,  and  that  by  trading^  in  the  prise  law,  was 
meant,  not  merely  that  signification  of  the  term  which  consists  in 
negotiation  or  contract,  but  the  object  and  spirit  of  the  rule  were 
■to  cut  off  all  communication  or  actual  locomotive  intercourse 
between  individuals  of  the  belligerents ;  that  intercourse  incoDsistent 
with  actual  hostility  was  the  offence  against  which  the  operation  of 
the  rule  was  directed.  See  also  Wheaton  547,  548;  549,  and  the 
case  of  The  Lawrence,  1  Grallison's  Reports  470. 

But  did  these  strict  rules,  in  their  spirit,  apply  to  this  country 
at  the  time  of  the  making  of  this  deed  ?  or  is  there  anything  to 
qualify  the  fact  of  a  state  of  war  7 

The  traitorous  machinations  of  a  comparatively  few  reckless, 
ambitious  and  disappointed  politicians  had,  in  a  few  months, 
thrown  millions  of  our  fellow-citiaens  into  a  rebellion,  the  most 
stupendous  ever  beheld  in  civilisation.  Yes,  millions,  by  the 
artifice  of  bad  men,  had  been  cheated  into  a  condition  of  separa- 
tion from  the  Union,  without  any  agency  of  their  own  whatever. 
'  Our  Government  claimed  all,  good  and  bad,  as  citizens  bound  to 
obey  the  Constitution  of  the  United  States ;  and  the  President's 
first  proclamation  enjoined  this  obedience,  and  called  them  back 
to  the  common  allegiance.  We  did  not  treat  them  as  foreign  * 
public  enemies,  except  so  far  as  we  were  forced  to  do  in  defence 
of  the  Union  and  the  Constitution.  The  Government  made  excep- 
tions of  good  men,  and  of  parts  of  the  states  in  rebellion,  and  all 
loyal  citisens,  out  of  the  territory  of  the  rebellion,  felt  a  strong 
sympathy  for  those  who  were  held  against  their  will  to  submit  to 
the  new  tyranny,  binding  them  to  the  detested  revolt.  Our 
Government  did  not  as  to  them,  as  the  French  king  did  in  1756, 
with  regard  to  the  English,  enjoining  all  his  subjects,  vassals,  and 
servants  to  fall  upon  the  subjects  of  the  king  of  England,  and 
forbear  «  all  communication,  commerce,  and  intelligence  with  them 
on  pain  of  death."     Perhaps,  consistent  with  the  laws  of  war,  all 
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eommunication  might  have  been  forbidden  by  our  Government ; 
bat  it  was  not  bo  ordered.  Commerce  was  forbidden,  by  the  Act 
of  the  13th  July,  to  be  carried  into  effect  by  the  President's 
Proclamation  which  was  made  16th  August. 

The  Act  of  Congress  (5th  Section),  after  stating  the  grounds 
that  shall  justify  the  proclamation  of  the  President,  says: — 
«  Then  and  in  such  case,  it  may  and  shall  be  lawful  for  the  Presi* 
dent,  by  proclamation,  to  declare  that  the  inhabitants  of  such 
state,  or  any  section  or  part  thereof,  where  such  insurrection 
exists,  are  in  a  state  of  insurrection  against  the  United  States ; 
and  thereupon  all  commercial  intercourse  by  and  between  the 
same  and  the  citizens  thereof,  and  the  citisens  of  the  rest  of  the 
United  States,  shall  cease  and  be  unlawful,  so  long  as  such  con- 
dition of  hostility  shall  continue ;  and  all  goods  and  chattels,  wares 
and  merchandise  coming  from  said  state  or  section  into  the  other 
parts  of  the  United  States,  and  all  proceeding  to  such  state  or 
section,  by  land  or  water,  shall,  together  with  the  vessel  or  vehicle 
conveying  the  same,  or  conveying  persons  to  or  from  said  state  or 
section,  be  forfeited  to  the  United  States." 

The  expression  <<  commercial  intercourse"  in  this  Act  evi- 
dently means  trading,  trafficking,  negotiating,  contracting,  con- 
veying goods  and  chattels,  &c.,  and  this  appears  by  the  last  clause 
quoted ;  (or  its  office  is  to  show  to  lifhat  the  inhibition  extended. 
Something  else  might  come  within  the  expression  <<  commercial 
intercourse,"  but  I  think,  in  the  Act  of  Congress,  the  specifica- 
tions give  the  extent  of  its  operation,  and  include  everything  meant 
to  be  affected.  The  inhibition  is  not  as  to  persons  directly,  but  as 
to  the  vessels  or  vehicles  ccmveying  persons  to  or  from  such  state 
or  section,  and  declares  they  shall  be  forfeited.  And  this  shows 
that  the  whole  provision  had  a  reference  to  trading,  &c.,  of  some 
kind ;  and,  in  fact,  the  inhibition  of  persons  has  been  left  to  the 
sound  discretion  of  the  military  commanders,  and  has  not  practi- 
cally been  held  to  be  within  this  Act  or  the  proclamation  of  the 
President. 

The  making  of  this  deed  in  Tennessee  by  persons,  though  dis- 
loyaly  for  the  purpose  of  providing  for  the  payment  of  their  debts 
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to  loyal  people  in  Kentucky  and  MassachiisettSy  out  of  property 
and  effpcts  in  Kentucky)  is  not,  it  Beems  to  me,  such  commercial 
intercourse  as  comes  within  the  meaning  of  the  Act  of  Congress, 
nor  is  it  prohibited  by  any  just  application  we  can  make,  under 
our  circumstanceSy  of  the  general  laws  of  war.  The  prohibition  by 
Congress  shows  how  far  it  was  intended,  in  our  unhappy  struggle, 
to  apply  these  general  rules  of  war,  as  to  inUreouru  with  an 
enemy. 

In  the  Circuit  Court  of  the  United  States  for  the  Kentucky  Dis- 
trict, in  the  case  of  The  United  St4Ue$  vs.  The  vendee  of  Thomoi 
J.  Clat/j  who  went  into  the  army  of  the  so-called  Confederate 
States,  as  an  officer,  and  when  in  Louisville  on  parol  as  a  prisoner 
of  war,  taken  by  our  army  at  Fort  Donelson,  made  a  deed  to  his 
brother-in-law,  dated  10th  June  1862,  for  money  due  before  he 
joined  the  army  of  the  insurgents,  it  was  decided  2d  December 
1868,  that  the  deed  was  good,  and  passed  the  title  to  real  estate 
mentioned  therein. 

Such  deeds  as  this,  we  may  properly  infer,  were  not  deemed 
void  by  anything  that  preceded,  for  the  Congress  thought  it  neces- 
sary to  declare  by  the  5th  and  6th  sections  of  the  Act  of  17th  July 
1862,  that  all  sales,  transfers,  and  conveyances  made  thereafter  by 
'Such  persons  should  be  void.     Had  such  a  conveyance  been  void  in 

1861,  there  would  have  been  no  occasion  for  this  provision  in 

1862.  I  think  this  shows  the  view  held  by  the  legislative  depart- 
ment of  the  Government. 

If  an  enemy  within  the  rebel  lines  should  order  his  agent  in 
this  state  to  pay  a  debt,  contracted  lawfully  before  the  war,  with 
property  or  money,  I  am  not  aware  of  anything  wrong  in  this 
according  to  the  public  law  of  war.  Goods  might  be  seized  when 
passing,  but  the  appropriation  of  property  or  money  already  here, 
to  the  payment  of  debts  to  our  people,  is  not  only  honest,  but  takes 
so  much  of  the  funds  of  rebels  to  another  use,  and  weakens  them 
so  much.  We  must  not  pay  to  them,  but  we  may  receive  their 
funds  to  pay  debts  owed  us,  where  there  is  no  negotiation,  as  in 
bills  of  exchange,  &c.,  which  might  do  them  any  good. 

In  this  case  there  was  nothing  like  the  going  for  one's  own  goods 
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to  an  enemy's  conntry,  as  in  the  English  case  cited|  and  as  in  the 
case  of  The  Rapid.  The  danger  there  was,  that  on  account  of  the 
cover  and  pretence  of  going  for  one's  own,  a  countenance  of  such 
things  would  lead  to  an  extended  commerce  with  the  enemy. 
There  is  no  such  danger  here. 

But  it  may  he  said  that  the  plaintiff,  Allen,  went  personally  into 
the  land  of  rebellion,  and  obtained  this  deed  that  purports  to  be 
for  his  protection  in  three  thousand  dollars,  and  therefore  it  is 
like  the  merchant  going  to  an  enemy's  country  for  his  own  goods, 
and  as  to  him  the  deed  must  be  void.  I  cannot  see  that  this  is  so. 
I  do  not  know  that  he  violated  any  law  in  going  to  Tennessee  ;  and 
if  he  brought  the  deed  of  assignment  with  him  to  this  state,  it  was 
not  an  article  of  commerce  within  the  Act  of  Congress,  or  the 
proclamation  of  the  President. 

By  the  laws  of  war,  the  partnership  between  the  grantors  and 
the  defendant,  Russell,  was  dissolved.  But  he  was  not  a  surviving 
partner.  They  were  not  civilly  dead.  Their  title  had  not  been 
touched  by  the  law.  If  the  war  had  ceased  then,  and  no  convic- 
tion had  ensued,  their  right  of  property  would  have  been  as  if  they 
had  remained  in  Kentucky,  and  been  supporters  of  the  Constitu- 
tion and  laws.  Their  interest,  then,  in  the  property  and  means 
conveyed  had  not  been  forfeited,  but  was  subject  to  the  payment 
of  their  debts.  And  to  enforce  the  trust  for  the  benefit  of  creditors 
according  to  the  prayer  of  the  plaintiff,  is  but  to  do  substantially 
what  the  Court  of  Chancery  would  have  done  on  proper  applica- 
tion, independent  of  this  deed,  though  not  in  the  same  order  in 
every  respect. 

The  demurrer  is  sustained. 
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Esqs.    2d  Ed.,  6  Vols.    Royal  8vo.,  £7  Is,,  cl. 

Phillips. — The  Law  of  Copyright  in  works  of  Literature  and  Art,  and  in 
the  application  of  Designs,  with  the  Statutes  relating  thereto.  By  C.  P. 
Phillips,  Esq.    8vo.,  129.,  cL 

Phillips. — Jurisprudence.    By  C.  S.  M.  Phillips,  Esq.    %yo,,  I2f.,  cl. 
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Piston. — Decisiona  of  the  Supreme  Court,  Vice-Admiralty  Court,  and 
Bankruptcy  Court  of  Mauritius.    By  A.  PiBtou.    Vol.  I.    4to.,  ISU.,  bda. 

pRiDiAVZ.— Precedents  in  Conyeyaacing ;  with  Dissertations  on  its  Law  and 
Practice.  By  F.  Prideauz  and  J.  Whitoomb,  Ssqs.  4th  £d.,  2  Vols.  Royal 
8to.,  £2 12f .  6<;.,  d. 

St.  Leonabos. — A  Handy  Book  on  Property  Law.  7th  Ed.,  re-issued  with  a 
Portrait  of  the  Author,  and  the  addition  of  a  Letter  on  the  New  Laws  for  ob- 
taining ail  Indefeasible  Title.    By  Lord  St  Leonards.    12mo.,  3<.  6J.,  cl. 

Sbton. — Forms  of  Decrees  in  Equity,  &c.,  with  Practical  Notes.    3d  Bd.^    - 
By  W.  H.  Harrison  and  R.  H.  Leach,  Esqs.    2  Vols.,  YoL  IL    Royal  8to., 
30«.,  cl.    Vol.  II.,  part  2,  royal  8to.,  lif.,  cl. 

Shblford. — The  Law  of  Joint-Stock  Companies ;  containing  the  Companies' 
Act,  1862,  and  the  Acts  incorporated  therewith,  with  copious  Notes  of  Cases 
relative  to  Joint-Stock  Companies,  the  Rules  and  Forms  of  the  Court  of  Chancery 
in  proceedings  under  the  above  Act,  and  Forms  and  Articles  of  Association. 
By  L.  Shelford,  Esq.    12mo.,  15«.,  ol. 

Shblford. — ^The  Real  Property  Statutes  passed  in  the  reigns  of  King  William 
the  Fourth  and  Queen  Victoria,  including  Prescription,  Limitations  of  Actions, 
Abolishing  of  Fines,  &c.  &c.,  with  Copious  Notes  of  Decided  Cases  and  Forms 
of  Deeds.    By  L.  Shelford,  Esq.    7th  Ed.    8vo.,  30«.,  cl. 

Simmons. — ^Remarks  on  the  Constitution  and  Practice  of  Coarts-Martial ; 
with  a  Summary  of  the  Law  of  Evidence  as  connected  therewith,  and  some 
notice  of  the  Criminal  Law  of  England  with  reference  to  the  Trial  of  Civil 
Offences.    By  Captain  T.  T.  Simmons,  R.A.    5th  Ed.    8vo.,  lis.,  cl. 

Smith. — An  Elementary  View  of  the  Practice  of  Conveyancing  in  Solicitors' 
Offices ;  with  an  outline  of  the  Proceedings  under  the  Transfer  of  Land  and 
Declaration  of  Title  Acts,  1862,  for  the  use  of  Articled  Clerks.  By  E.  Smith. 
Solicitor.    Post  8vo.,  69.,  cl. 

Smith. — A  Manual  of  Equity  Jurisprudence ;  comprising  the  Fundamental 
Principles,  and  the  points  of  Equity  usually  occurring  in  General  Practice. 
By  J.  W.  Smith,  Esq.    7th  Ed.    12mo.,  12f.,  ol. 

STATUTBs.—CoUection  of  the  Public  GonenJ  Statutes  passed  in  the  26th  and 
27th  year  of  the  reign  of  Her  Majesty  Queen  Victoria,  1863.  Royal  8vo., 
15^.  9d.t  bds. 

Stephen. — A  General  View  of  the  Criminal  Law  of  England.  By  J.  T. 
Stephen,  Esq.    8vo.,  18«.,  cl. 

Stephen. — Questions  for  Law  Students  on  the  Fifth  Edition  of  Mr.  Serjeant 
Stephen's  Commentaries  on  the  Laws  of  England.  By  T.  Stephen,  Esq.  8vo., 
IO9.  M,,  cL 

Stone.— The  Justice's  Manual  By  S.  Stone,  Solicitor.  lOthEd.  12mo.,  16t.,  cl. 

Stone. — ^The  Practice  of  Petty  Sessions ;  with  the  Statutes,  a  List  of  Sum- 
mary Convictions,  and  an  Appendix  of  Forms.  7th  Ed.  By  T.  Bell  and  L.  W. 
Cave,  Esqs.    12mo.,  18*.,  cL 


ABSTBACTS  OF  RECENT  DECISIONS.  878 

TuDOB. — A  Seleotion  of  Leading  Cssee  on  Real  Property,  Gonvejancing,  and 
the  Constmction  of  Willa  and  Deeds,  with  Notes  by  0.  D.  Tudor,  Esq.  2d  Sd. 
Royal  8to.,  42f.,  oL 

TxNNANT. — The  Notary's  Manual  for  the  Cape  of  Qood  Hope.  By  H.  Ten- 
nant    3d  Ed.    8to.,  24«.,  cL 

Twiss. — The  Law  of  Nations  considered  as  Independent  Political  Commu- 
nities ;  on  the  Rights  and  Duties  of  Nations  in  Time  of  War.  By  T.  Twiss, 
D.C.L.    8vo.,  18*.,  d. 

'    Warrkn. — A  Popular  and  Practical  Introduction  to  Law  Studies.    By  S. 
Warren,  Esq.,  Q.C.    3d  Ed.,  2  Vols.    8to.,  £2  12f.  6<l.,  cL 

WooDrALL.--Law  of  Landlord  and  Tenant  8th  JML  By  W.  R.  Cole,  Esq. 
Royal  8yo.,  35«.,  oL 
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ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 
SUPBBMB  COURT   OV  MASSACHUSETTS.^ 

Act  of  V.  S.  1862,  c.  119 — License  lo  sell  Liquor — State  Laws. — A 
license  granted  under  St.  of  U.  S.  of  1862,  c.  119,  does  not  authorize  the 
sale  of  intoxicating  liquors  in  this  Commonwealth,  in  violation  of  the 
statutes  of  this  Commonwealth :  OommoniDealth  vs.  Thorn  Hei/. 

Promisscrtf  Note — Payable  in  Specie — Recovery  under. — The  plaintiff 
in  an  action  upon  a  promissory  note  payable  on  demand  in  specie  can  only 
recover  judgment  fi^r  the  amount  of  the  face  of  the  note  and  interest 
thereon,  although  he  offers  to  prove  that  at  the  time  when  payment  of  the 
note  was  demanded,  specie  was  worth  a  premium  above  par :  Wood  vs. 
Bullens. 

Arbitrators — Award  of  Transfer  of  specific  Personal  Property. — Arbi- 
taitors  under  a  statute  submission  have  no  authority  to  award  that  one  of 
the  parties  shall  transfer  to  the  other  a  specific  article  of  personal  property : 
Brown  vs.  Evans. 

An  award  by  arbitrators  under  a  statute  submission  that  one  of  the 
parties  shall  recover  of  the  other  a  certain  sum  of  money,  and  transfer  to 
him  a  specific  article  of  personal  property,  is  wholly  invalid :  Id, 

>  From  Charles  Allen,  Esq.,  to  appear  in  Vol.  VI.  of  his  Reports. 
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Wm — Olaim  hy  Widow  waiving  ProviniyM  of  Bu$ban€C$  WtU-^^Ameis 
— Construction, — In  computing  the  amonnt  of  a  widow's  share  in  the 
estate  of  her  husband,  under  Statute  1861,  eh.  164,  upon  her  waiving  the 
proyisions  of  his  will  in  her  behalf,  promissory  notes  held  by  him  at  the 
time  of  his  death^  and  given  by  him  in  his  will  to  the  makers  thereof,  are 
to  be  regarded  as  assets ;  and  the  personal  property  is  to  be  estimated  at 
its  value  at  the  time  of  distribution  :  Plympton  vs.  Plympton  et  aL 

If  a  testator  bequeaths  the  income  of  certain  property  to  his  wife  so 
long  as  she  lives  and  remains  his  widow,  for  the  support  of  herself  and 
her  two  children,  and  she  waives  the  provisions  of  the  wiU  in  her  behalf, 
the  two  children  are  entitled  to  the  whole  of  such  income  during  the  time 
specified:  Id. 

If  a  testator  who  bequeaths  the  income  of  certain  property  to  his  wife, 
so  long  as  she  lives  and  remains  his  widow,  for  the  support  of  herself  and 
her  two  children,  and  appoints  her  guardian  of  said  children^  provides 
also  that  during  that  time  no  change  in  any  investment  shall  be  made 
without  her  consent,  her  waiver  of  the  provisions  of  the  will  in  her  behalf 
does  not  give  to-  the  trustees  of  the  property  the  right  to  change  invest- 
ments without  her  consent :  Id, 

Municipal  Corporation — Pai/ment  of  Expenses  in  procuring  its  Charter — 
Procuring  of  Legislation  not  a  legal  Consideration  for  Contract. — Under 
St.  1847,  c.  37,  this  court  have  jurisdiction  in  equity,  upon  a  proper  case 
being  made,  to  compel  the  restoration  of  money,  with  interest  thereon,  to 
the  treasury  of  a  town,  which  has  been  taken  therefrom  and  applied  to 
illegal  purposes  by  officers  of  the  town,  under  a  vote  of  a  majority  of  the 
inhabitants  thereof:  Frost  et  al.  vs.  Belmont  et  al. 

A  town  has  no  authority  to  appropriate  money  for  the  payment  of  ex- 
penses incurred  by  individuals,  prior  to  its  corporate  existence  as  a  town, 
in  procuring  the  passage  of  its  charter :  Id. 

Services  rendered  in  procuring  the  passage  of  an  act  of  legislation  by 
means  of  secret  attempts  to  secure  votes,  or  sinister  or  personal  influences 
upon  members,  are  not  a  legal  consideration  for  a  contract :  Id. 

In  taxing  costs  for  counsel  fees,  to  be  paid  out  of  a  fund  in  controversy, 
the  court  will  not  allow  all  charges  which  may  be  proper  in  a  particular 
case,  as  between  counsel  and  client,  but  will  refer  as  a  general  guide  to 
the  compensation  usually  paid  to  public  officers  for  services  of  a  similar 
character:  Id 
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MEW  YORK  BUBBOQA^IX  COURTS.^ 

Letters  of  Administration — Application /or,  hy  Persons  not  having  the 
Prior  Right.— ThQ  proviBion  of  tlie  Statute  3  Rev.  Stat.  5th  ed.  160, 
%  35,  providing  that  where  an  application  for  administration  is  made  by  a 
person  other  than  the  one  haying  the  prior  right,  the  applicant  shall  file 
a  written  rennnciation  of  persons  having  such  prior  right,  or  a  citation 
shall  be  issued  to  such  persons  to  show  cause, — mu^  be  construed 
strictly.  Nothing  will  satisfy  the  statute  but  a  written  renunciation,  or  a 
citation  to  show  cause :  Barber  vs.  Converse. 

Thus,  where  letters  of  administration  were  granted  to  D.  B.  and  A.  B., 
who  had  the  prior  right,  but  were  revoked  on  their  failure  to  give  new  secu- 
rities, and  letters  were  subsequently  granted  to  C,  who  was  next  entitled 
to  them :  Hdd,  that  D.  B.  and  A.  B.  were  entitled  to  notice  of  the  ap- 
plication of  C.  The  failure  of  D.  B.  and  A.  B.  to  l^rnish  new  sureties, 
does  not  amount  to  a  *'  written  renunciation"  within  the  meaning  of  the 
statute;  nor  does  the  previous  notice  or  citation  served  on  them  to 
^pear  and  file  new  sureties,  dispense  with  the  necessity  of  service  of  a 
citation  on  them,  upon  C.'s  application  :  Id. 

Where  letters  of  administration  have  been  irregularly  issued,  without 
eiting  those  having  a  prior  right  to  the  administration,  they  will  be 
revoked:  Id. 

Win — Absence  of  Attesting  Witness  from  the  State. — Mere  absence  of 
an  attesting  witness  from  the  state,  abroad  on  a  journey  or  tour,  does  not 
authorize  proof  of  the  will  by  proving  the  handwriting  of  the  testator  and 
of  the  witness.  To  entitle  such  testimony  to  be  given,  the  witness  must 
reside  out  of  the  state :  Stow  vs.  Stow. 

The  statute  providing  for  such  proof,  where  all  or  any  of  the  witnesses 
*•  reside"  out  of  the  state  (3  Rev.  Stat.  5th  ed.  139, 140,  §§  9,  12),  imports 
something  more  than  mere  absence  from  the  state.  The  word  should  be 
taken  in  its  broadest  legal  significatioo,  and  means  actual  rosidcDce  with- 
out regard  to  the  domicil :  Id. 

Will —  Want  of  Mental  Capacity — Failure  of  Memory — Influence. — 
Where  no  failure  of  memory  was  exhibited  at  the  time  the  will  was 
executed,  and  the  testator  is  not  shown  to  have  had  any  disease  of  the 

»  To  appear  in  a  forthcoming  yolume  of  Surrogate  Court  Reports,  by  Amasa  A, 
Redfield,  Esq.,  of  New  York. 
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brain  wHch  permanently  impaired  his  mental  faculties :  Hdd^  that  the 
facts  of  his  old  age^  declining  health,  and  his  failure  to  recollect  or  un- 
derstand certain  transactions,  do  not  proTO  a  want  of  mental  capacity  to 
make  a  will :   Clarke  vs.  Davis, 

A  statement  made  by  the  testator,  after  the  execution  of  a  codicil,  to  a 
daughter  whom  he  had  therein  disinherited,  that  he  had  giyen  her  the 
sum  of  $600,  and  no  such  sum  appeared  in  the  will :  Held^  not  sufficient 
to  prove  a  want  of  capacity.  The  capacity  of  a  testator  to  make  a  will 
must  be  determined  by  what  happened  at  its  execution^  and  not  what 
afterwards  occurred :  Id, 

The  influence  to  vitiate  an  act  must  amount  to  force  and  coercion, 
destroying  free  agency.  It  must  not  be  the  influence  of  afibction  and 
attachment,  nor  the  desire  of  gratifying  the  wishes  of  another.  The 
proof  must  be  that  the  act  was  obtained  by  coercion ;  by  importunity 
that  could  not  be  resisted ;  that  it  was  done  merely  for  the  sake  of  peace, 
so  that  the  motive  was  tantamount  to  force  and  fear.  The  natural  influ- 
ence of  a  wife,  arising  firom  her  relations  with  the  testator,  without  proof 
of  any  specific  acts,  will  not  amount  to  such  coercion :  Id. 

SUPREME  COURT  OF  WISCONSIN.^ 

Mandamus — Issue  of  Peremptory  Writ  stayed  on  suggestion  of  Collusion, 
— Where  the  return  of  a  register  of  deeds  to  an  alternative  writ  of 
mandamus  to  compel  him  to  hold  his  office  at  a  place  alleged  to  be  the 
county  seat,  according  to  the  result  of  a  certain  election,  was  adjudged 
insufficient  on  demurrer,  and  the  relator  having  moved  for  a  peremptory 
writ,  the  clerk  of  the  court  of  the  same  county  presented  affidavits  alleging 
coUusion  between  the  relator  and  the  register,  and  that  similar  suits  had 
been  commenced  against  other  officers  of  that  county  to  test  the  same 
question,  in  which  issues  of  fact  had  been  joined,  it  was  held,  that  pro- 
ceedings in  the  action  against  the  register  should  be  stayed  until  the 
farther  order  of  the  court  afler  a  trial  of  the  issues  of  fact  should  have 
been  had :  State  of  Wisconsin  ex  rel.  Field  vs.  Avery, 

Such  a  suit  is  not  to  be  treated  as  a  mere  private  one,  inasmuch  as  it 
presents  a  question  of  public  importance,  and  one  which  ought  not  to  be 
decided  one  way  in  one  suit  and  difierently  in  another,  tbus  establishing 
two  county  seats  :  Id, 


1  From  P.  L.  Spooner,  Esq.,  State  Reporter.    To  appear  in  Vol.  XV.  of  Wia- 
consin  Reports. 
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Oofuiiiutional  Law — W%ine$ae9 — Farm  Mortgages. — ^An  act  of  the 
legifllatTire  requiring  the  reference  of  actions  to  foreclose  the  so-called 
/arm  mortgages,  to  some  person  to  be  named  by  the  conrt,  who  should 
take  all  the  testilmonj  to  be  taken  in  the  state,  which  either  party  might 
desire  to  use  on  the  trial^  is  unconstitutional,  since  it  deprives  the  party  of 
his  constitutional  right  to  have  his  witnesses  examined  in  open  court : 
Oatman  vs.  Bond,  impleaded,  (kc. 

An  act  of  the  legislature  which  discloses  in  all  its  provisions  an  inten- 
tion so  to  interpose  obstacles  and  delays  in  the  way  of  enforcing  the  class 
of  mortgages  therein  referred  to  (farm  mortgages,  so-called),  as  to  leave 
the  creditor  without  any  substantial  remedy,  impairs  the  obligation  of 
contracts,  within  the  meaning  of  the  Constitution  of  the  United  States, 
and  of  the  state  of  Wisconsin,  and  is^  therefore,  inoperative  and  void. 
Per  Cole,  J. :  Id. 

Such  an  act  is  also  invalid  under  the  clause  of  the  Wisconsin  Bill  of 
Rights,  which  affirms,  that  "  every  person  is  entitled  to  a  certain  remedy 
in  the  laws  for  all  injuries  or  wrongs,  which  he  may  receive  in  his  person, 
property,  or  character,"  &c.     Per  Paine,  J. :  Id. 

(hnstitutional  Law — Tax — City  Charter. — Where  the  charter  of  a 
city,  at  the  time  of  the  issue  and  sale  of  its  bonds,  made  it  the  duty  of  the 
Common  Council,  when  any  judgment  should  be  rendered  against  the 
city,  to  levy  and  collect  the  amount  like  any  other  city  or  ward  charges, 
and  declared  that  private  property  should  not  be  taken  on  execution  to 
pay  any  city  debt,  a  subsequent  act  of  the  legislature  prohibiting  the  city 
from  levying  such  a  tax  as  would  be  necessary  to  discharge  a  judgment 
rendered  against  it  for  interest  on  said  bonds,  would  deprive  the  creditor 
of  the  only  efficient  means  of  collecting  his  debt,  and  would  be  repugnant 
to  the  constitution :  State  of  WiscoMin  ex  rel.  Soutler  vs.  The  Common 
Council  of  Madison. 

The  duty  of  the  Common  Council  of  the  city  i&suing  such  bonds  to 
levy  a  tax  to  meet  them,  or  the  interest  on  them,  is  continuing,  and  does 
not  cease  with  the  levying  of  one  tax  which  is  in  part  uncollected.  It  ends 
only  when  the  money  is  collected,  and  the  debt  is  actually  paid :  Id. 

It  makes  no  difference  in  such  a  case,  that  the  judgment  against  the 
city  was  rendered  by  a  court  of  the  United  States ;  the  court  will  award 
a  mandamus  to  compel  the  Common  Council  of  the  city  to  levy  and  collect 
a  tax  for  the  payment  of  such  a  judgment;  and  if  the  Mayor  and  a  part  of 
the  Common  Council  should  go  out  of  office  after  the  alternative  writ  is 
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Beired,  their  duties  in  the  premises  would  deyolve  on  their  successors,  and 
the  peremptory  writ  be  directed  to  and  enforced  upon  the  Major  and 
Common  Council  generally :  Id. 

Statute  of  Limitations. — The  decision  in  Parker  vs.  Kane,  4  Wise.  R. 
1,  that  an  action  may  be  barred  by  a  statute  of  limitations  passed  afler  the 
cause  of  action  accrued,  if  a  sufficient  and  reasonable  portion  of  the  time 
of  limitation^  within  which  the  bill  might  hare  been  filed,  remained  after 
the  enactment  of  the  statute^  cited  and  approved  :  Howell  vs.  Howell. 

Judge's  Salary  assigndble — Estoppel — Mandamus  to  State  Treasurer. — 
The  salary  of  a  judge,  to  become  due,  is  a  possibility  coupled  with  an 
interest,  and,  as  such,  capable  of  being  assigned:  State  ex  rel.  State 
Bank  vs.  Hastings. 

A  circuit  judge  delivered  to  the  Iowa  County  Bank,  on  the  3d  of  August, 
his  order  upon  the  treasurer  of  state,  directing  him  to  pay  to  said  bank, 
or  order,  on  the  1st  of  October  following,  a  certain  sum  ''  in  full  for  my 
(his)  quarter's  salary  commencing  on  that  day,''  the  order  being  drawn 
without  value,  and  intended  by  the  parties  as  a  mere  authority  to  the  bank 
to  receive  and  hold  the  money  for  the  judge's  use.  The  Iowa  County 
Bank  indorsed  the  order,  for  full  value,  before  maturity,  to  the  State  Bank, 
which  purchased  it  without  any  notice  of  the  rights  of  the  drawer,  except 
such  as  is  to  be  implied  from  the  order  itself.  Held,  that  the  drawer, 
after  having,  by  proper  documentary  evidence  of  title,  clothed  the  Iowa 
County  Bank  with  the  apparent  ownership  of  the  fund,  is  estopped,  as  to 
bond  fide  purchasers  for  value,  from  asserting  that  such  apparent  owner- 
ship was  not  the  real  ownership  :  Id. 

The  state  treasurer  having  refused  to  pay  said  order,  on  the  ground  that 
its  payment  was  countermanded  by  the  circuit  judge,  the  court  awarded  a 
mandamujs  to  compel  its  payment,  it  appearing  that  he  had  sufficient  funds 
in  his  hands  applicable  to  that  purpose  :  Id. 

Constitutional  Law — Compensation  for  Lands  flowed  hy  Mill-dam. — 
An  act  of  the  legislature  authorizing  proprietors  of  a  mill-dam  to  flow  lands 
of  other  persons,  without  any  provision  for  compensation,  except  that  they 
should  pay  the  landowners  the  value  of  the  land,  to  be  ascertained  by 
the  verdict  in  an  action  of  trespass,  is  in  violation  of  that  section  of  the 
constitution  which  forbids  the  taking  of  private  property  for  public  use 
without  making  compensation  therefor :  Newell  vs.  SmitJi. 

A  person  who  purchases  land  already  flowed  in  consequence  of  a  dam; 
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and  for  which  no  oompensation  in  gross  has  ever  heen  made,  may  recover 
for  injoiy  done  to  the  land  by  the  maintenance  of  the  dam  afi^r  he  pur- 
chased the  estate :  Id, 

Common  Carrier — Negligence —  Condition  in  Bill  o/ Lading, — Whether 
a  common  carrier  can  limit  or  evade  his  common  law  liability  by  an  ex- 
press contract,  qiuere  :  Falvey  vs.  N.  Tr.  Campany. 

Where  a  condition  that  the  owner  of  goods  assumed  the  risk  of  loss  by 
lake  navigation  and  damages  from  unavoidable  or  accidental  delay,  was 
contained  in  a  bill  of  lading  delivered  to  the  shipper  in  New  York,  but 
the  owner  of  the  goods  lived  in  Wisconsin,  and  there  was  no  proof  that 
he  ever  assented  to  or  had  any  knowledge  of  such  condition,  the  court 
would  hardly  feel  authorized  to  say  that  there  was  a  a  special  contract 
between  the  parties,  by  which  the  owner  agreed  to  take  any  risk  which 
the  law  would  otherwise  impose  upon  the  carrier :  Id, 

Where  the  goods  mentioned  in  such  bill  of  lading  were  delivered  to  a 
transportation  company  in  the  city  of  New  York  on  the  10th  of  Novem- 
ber, to  be  carried  to  a  port  in  Wisconsin,  by  steam  on  the  lakes,  and  the 
goods  were  not  received  at  Buffalo  until  the  22d  or  23d,  though  the 
usual  time  for  transporting  goods  between  those  cities  by  such  company 
was  only  about  three  days ;  and  a  few  hours  afler  leaving  Buffalo,  the 
vessel  on  which  the  goods  were  put  was  wrecked  and  the  goods  lost : 
Eddy  that  the  delay  in  transporting  the  goods  to  Buffalo,  was,  in  view  of 
the  increased  dangers  of  lake  navigation  as  winter  approached,  primd 
facie  proof  of  negligence,  and  cast  upon  the  company  the  burden  of 
showing  that  the  delay  was  fairly  within  the  exception  contained  in  the 
bill  of  lading  :  Id, 

SUPREME  COtniT  OF  NEW   HAMPSHIRE.' 

Easement — Mill-dam — Presumption  of  Grant — Equity — Demurrer /or 
want  of  Equity — Nuisance — Jurisdiction. — If  the  owner  of  the  land  on 
one  side  of  a  river  erects  a  mill-dam  across  the  river  and  abuts  the  same 
upon  the  opposite  shore,  and  continues  and  maintains  the  same  for  twenty 
years  in  that  position,  that  would  be  evidence  of  a  grant  or  right  to  build 
and  maintain  such  a  dam,  constructed  and  used  substantially  in  the  same 
manner  :  Burnham  vs.  Kempton. 

But  it  is  not  evidence  of  a  right  to  approximate  all  the  water-power  that 


1  For  these  notes  of  very  recent  deoisions  we  are  indebted  to  the  kindness  of  the 
jadges. 
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across  said  way,  does  not  necessarily  imply  a  negation  of  the  owner's  right 
to  enclose  his  land  and  to  erect  gates  across  said  way  :  Id, 

Notwithstanding  such  a  grant,  there  remains  with  the  grantor  the  right 
of  full  dominion  over,  and  use  of  the  land  except  so  far  as  a  limitation  of 
his  right  is  essential  to  the  fair  and  reasonable  enjoyment  of  the  right  of 
way  which  he  has  granted  :  Id. 

Mutual  Accounts — Off-set — Statute  of  Limitations. — Where  there  are 
mutual  accounts  between  the  parties,  and  the  plaintiff  brings  suit  on  his 
claim,  and  the  defendant  files  his  account  in  off-set,  the  plaintiff  may  plead 
the  Statute  of  Limitations  to  this  off-set,  but  only  so  much  of  the  defend- 
ant's account  will  be  barred  by  the  statute  as  had  accrued  more  than  six 
years  prior  to  the  date  of  the  plaintiff's  writ :  Rollins  vs.  Horn, 
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Repohts  of  Cases  aboued  and  detbrhinbd  in  the  Supreme  Judicial  Coubt  op 
Massachusetts.  Bj  Horace  Grat,  Jr.  Vol.  X.  Boston :  Little,  Brown  k 
Co.,  1864. 

We  have  here  the  last  but  two  of  the  long-expected  volumes  of  Mr* 
Gray.  The  profession,  doubtless,  generally  understand  the  cause  and  the 
necessity  of  this  delay  as  existing  chiefly  in  the  inability  of  Chief  Justice 
Shaw,  in  consequence  of  the  increased  amount  of  business  in  the  court, 
and  the  advanced  period  of  his  life,  to  keep  his  opinions  always  up  to  the 
demands  of  the  reports.  We  shall  now  soon  be  in  possession  of  the  last 
of  this  long-delayed  series.  This  volume  contains  some  important  cases) 
rendering  it  valuable  in  itself,  as  well  as  indispensable  to  complete  the 
series.  I.  F.  R. 

Illinois  Pleadings  and  Practice.  By  Sarin  D.  Puterbauoh.  1  Vol.  pp. 
617.     Published  by  Henrt  Nolte,  Peona,  and  £.  B.  Mtbrs,  Chicago,  IHinois. 

The  above  work,  of  which  the  publishers  have  sent  us  a  copy,  is  a 
pioneer  in  a  difficult  and  nearly  uncultivated  field.  To  one  who  knows 
the  utter  chaos  in  which  the  practice  of  the  law  is  involved  in  Illinois,  it 
would  seem  a  miracle  were  the  book  not  to  contain  serious  faults.  Mr. 
Puterbaugh  gives  us  an  idea  of  the  condition  of  that  practice  when 
announcing  ^^  the  sources  that  govern  the  practice  of  the  circuit  courts  of 
this  state,"  as  he  phrases  it.  *'  Those  sources,"  he  says,  *'  are  the  rules 
and  orders  of   courts,  together  with  statutory  provisions  and  judicial 
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decisiouft  mingled  with  undefined  rules  of  practice."  As  a  legal  statement, 
that  is  not'  very  clear,  but  it  is  clearness  and  certainty  itself,  compared 
with  those  variant  but  undefined  rules,  which,  as  every  Illinois  lawyer 
knows,  operate  as  traps  to  catch  the  unwary,  who  venture  to  practise  out- 
side of  their  own  circuits. 

How  well  the  author  has  accomplished  his  task  is,  therefore,  not  to  be 
determined  solely  by  his  approximation  to  the  best  standards  in  older 
countries,  but  by  the  difficulties  to  be  encountered,  and  the  helps  at  his 
hand  to  surmount  them. 

Judged  by  this  standard,  we  can  commend  the  work,  on  the  whole,  as 
a  good,  though  rather  brief,  discussion  of  the  topics  proposed  to  be  con- 
sidered therein.  The  statutory  law,  the  rules  and  customs  of  the  courts, 
where  there  is  any  approach  to  uniformity  in  them,  and  the  decisions  of 
the  court  of  last  resort,  relating  to  questions  of  practice,  are  thoroughly 
digested,  and  will  be  found  of  essential  service  to  the  practitioner. 

But  we  deem  it  our  duty  not  to  overlook  one  or  two  faults  in  the  book. 
The  first  is  inexcusable  disregard  of  the  simplest  rules  of  orthography  and 
grammar.  Our  old  acquaintance,  quantum  meruit,  appears  uniformly  as 
quantum  mertiU,  which  may  answer  the  author's  purpose,  but  it  is  cer- 
tainly not  Latin,  and  the  same  may  be  said  of  nil  debit  for  nil  debet.  In  a 
form  of  a  declaration  on  page  200,  the  most  important  verb  lacks  a  nomi- 
native. In  another  on  page  149,  copied,  we  are  sorry  to  say,  from  the  Ver- 
mont Reports,  it  is  bunglingly  said  of  a  defendant,  that  he  '^  has  denied  and 
still  denies''  to  render  a  reasonable  account,  &c.,  &c. 

Throughout  the  forms  abstracted  from  reports,  there  reigns  also  an 
entire  lack  of  uniformity  of  style  and  expression ;  a  fault  certainly  in  a 
work  offered  to  the  profession  as  containing  models  of  pleading.  But 
these  are  of  less  consequence  than  another  fault  to  which  we  shall  give 
some  space,  because  it  is  one  that  disfigures  more  or  less  all  the  books  of 
forms  in  common  use  amongst  us,  except  that  of  our  respected  friend,  Mr. 
Chitty.  It  consists  in  the  presentation  to  the  profession,  as  models  of 
pleading,  of  forms  whose  chief  excellence  is  that  they  have  been  passed 
upon  by  the  Supreme  Court,  and  have  not  been  pronounced  bad ;  forms 
objectionable  enough,  from  want  of  perspicuity  or  accuracy  of  expression, 
to  have  raised  doubts  as  to  their  legal  sufficiency,  but  which  much  argu- 
ment or  a  press  of  business  has  induced  the  Supreme  Court  to  allow  to 

pass. 

The  soundness  of  such  forms  is  subject  to  the  same  sort  of  suspicion  as 
attaches  to  patients  discharged  from  a  hospital ;  their  health,  officially 
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considered,  has  been  restored,  but  it  is  fiur  from  improbable  they  would 
succumb  to  another  attack  of  the  same  or  a  different  disease.     * 

In  some  cases,  too,  the  forms  used  have  been  actually  condemned  by 
the  highest  courts,  but  hare  been  altered  so  as  to  obviatei  as  is  supposed, 
the  objections  raised  to  their  sufficiency. 

On  page  82,  for  instance,  a  form  is  given  for  a  declaration  en  a  promis- 
sory ^^  no(e  pay  Me  on  a  contingency,"  This  form  has  doubtless  passed 
through  the  Supreme  Court  (3  Scam.  B.  524),  but  that  court  surely  did 
not  deliberately  pronounce  such  an  instrument  to  be  a  promissory  note,  or 
the  count  declaring  on  it  as  such  to  be  good ;  for  it  is  well  settled  that  it  is 
not  a  promissory  note :  KeUey  vs.  Hemmingway^  13  111.  605 ;  StnaUey  vs. 
Eden^  15  111.  325.  The  language  of  the  court  undoubtedly  seems  so  to 
decide ;  but,  on  looking  through  the  case,  there  appear  to  have  been  two 
other  counts  on  the  same  instrument,  not  as  a  promissory  note,  but  as  a 
contract,  merely,  for  the  payment  of  money  on  a  condition.  The  only 
question  considered  by  the  court  was  whether  the  condition,  that  the 
money  should  be  paid  in  case  General  Harrison  was  elected  President,  did 
not  make  the  contract  void  as  against  public  policy. 

In  the  cases  from  which  the  two  forms  on  pages  86  and  246  were  taken, 
no  point  at  all  was  made  in  the  Supreme  Court  as  to  the  sufficiency  of  the 
declarations.  They  may  or  may  not,  therefore,  be  good  in  law,  but  the 
latter  contains  matter  that  was  mere  surplusage  iu  the  actual  case,  and 
ought  to  have  been  stricken  out,  certainly  from  the  form. 

On  page  88  is  a  form  of  a  declaration  drawn  to  avoid  a  defect  pointed 
out  in  Crouch  vs.  HaU,  15  HI.  263,  but  it  is  more  than  doubtful  whether 
it  has  succeeded  in  doing  so,  and  whether  if  used,  it  would  not  be 
faulty  on  special  demurrer. 

A  form  is  given  on  page  278,  which  contains  matter  that  was  decided 
by  the  Supreme  Court  to  be  at  least  surplusage,  and  perhaps  worse,  and 
which  under  no  conceivable  state  of  the  facts  could  constitute  a  proper 
averment :  Elam  vs.  Badger^  28  111.  498. 

Not  to  dwell  too  long  on  the  subject,  however,  the  objection  we  make 
is,  that  these  forms,  taken  from  actual  practice,  are  rarely  models  of  style 
or  expression.  If  they  lack  also  legal  sufficiency,  they  are  worse  than  no 
forms  at  all ;  and  the  fact  that  they  have  been  subjected  to  the  ordeal  of 
the  highest  court  does  not  by  any  means  invest  them  with  infallibility. 

But,  as  we  have  said,  as  a  whole  the  book  of  Mr.  Puterbaugh  is  well 
done,  and  we  hope  no  Illinois  lawyer  will  fail  to  procure  it. 

J.  A.  J. 


THE 
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MENTAL  UNSOUNDNESS  AS  AFFECTING  TESTAMENT- 
ARY CAPACITY. 

»EIHQ  BSMABKS  ON  AS  SS8AT  IN  THE  AMERICAN  LAW  BEGISTER  FOR 

KOYSMBER  1863.^ 

The  paper  referred  to  having  appeared  in  the  Noyember  nnm** 
her  of  the  American  Law  Register,  and  again  later,  angmented  bj 

*  Tlw  4ifferNife«  of  9Imoma  l>etwjdeBi  Uwjrers  ft&d  modiMl  m^a  oa  tb«  subject  of 
joeaUl  unaQuudnetn  have  reoently  been  mQch  discussed,  particularly  in  England, 
where  tbe  attention,  not  only  of  the  two  professions,  but  of  parliament,  has  been 
called  to  the  whole  subject,  and  especially  to  insanity  as  InTolying  irresponsibility 
for  crime,  by  the  remarkable  case  of  Oeorge  Vieior  Townley,  ooBTictod  of  muideiP, 
and  «fte(rwa»ds  deolarcd  iniane,  nspUed  and  traasfetred  to  a  lunntie  asylma. 
Hftving  given  the  legal  tiew  of  |ho  (^uestiaai  as  affecting  testamontaiy  capacity  in 
our  NoTember  number,  we  now-  present  a  medical  discussion  of  it  from  t^e  pen  of 
Dr.  J.  Parigot,  of  New  York,  a  gentlemen  who  has  giyen  special  study  to  this 
branch  of  his  profession.  We  do  not,  howeTer,  desire  to  be  understood  as  adopt- 
isg  AiUy  the  Tiewa  of  either  aitiMe.  The  method  of  stody  and  the  objosi  in  ^flvr 
of  the  two  profsBwrns  ace  es9»tiaUy  fUfferent :  Mie  la^n  d|H^  wUh  the  qaeati»aa 
as  one  iavolTiag  the  general  gpod  of  society^  but  the  pbyaician's  object  is 
chiefly  the  good  of  his  patients.  We  do  not,  therefore,  thjnk  the  views  of  th,e  two 
professions  can  be  entirely  harmonized;  and  though  the  law,  to  a  certain  extent, 
fbllowB  iStie  fbotsteps  ot  the  sciences,  yet,  as  lawyers.  We  should  aadauMedly  regitt 
to  eee  die'lasr  onthSs  Ml^eflt  (oo  aitiih  mdar  ttaJnteaaflB  of  iinrt^;inffP$al 
Tiews. — ^Ed.  A.  L.  B, 

Vol.  XXL— 26  (886) 
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a  discussion  on  Moral  Insanity,  in  the  January  number  of  the 
Atneriean  Journal  of  InsanUyj  has  brought  prominently  this  Tery 
important  subject  before  both  professions,  legal  and  medical.  For 
our  part,  we  applaud  all  efforts  tending  to  settle  medico-legal  diffi- 
culties ;  and,  therefore,  acknowledging  the  merit  of  the  writer,  we 
intend  only  to  present  a  few  remarks  on  the  medical  and  philoso- 
phical side  of  the  questions  treated  in  the  essay.  We  must,  how- 
ever, insist  on  principles  which,  in  our  opinion,  ought  to.  hare 
formed  the  proper  ground  for  their  inyestigation,  and  which  have 
such  great  bearing  on  the  daily  practical  occurrences  before  the 
courts  of  this  country. 

All  those  who  have  had  special  cases  to  try  involving  either  legal 
Insanity  or  its  effects  on  the  capacity  of  executing  a  will,  have 
found  it  of  the  most  absolute  necessity  to  agree  on  the  definition 
of  terms ;  now,  practically,  it  is  very  important  that  definitions 
should  always  keep  as  near  as  possible  to  the  nature  of  what  they 
are  intended  to  represent.  In  general,  objects  considered  from 
various  points,  either  scientific,  legal,  or  social,  may  be  subject  to 
some  variation  in  their  definition ;  but  if  we  analyze  them,  they 
must  be  brought  to  one  type,  their  nature*  Thus  it  appears  that 
legal  or  medical  definitions,  when  properly  made,  ought  never  to 
lead  to  different  notions ;  and  still  we  find  that  unhappily  such  is 
the  case  in  medioo-legarjVrisprudence.  There  is  another  necessi^ 
inherent  to  our  imperfect  reason  and  nature.  Those  definitioni 
mutt  change  according  to  the  Hate  of  knowledge.  There  is  no 
doubt  that  truth,  in  its  concrete  sense,  depends  on  the  advance* 
ment  of  science,  so  that  its  legal  or  medical  applications  mosi  fol- 
low the  wake  of  civilization ;  hence  all  the  difficulties  about  the 
psychological  terminology  employed  in  the  laws  of  all  nations ;  all 
these  terms  are  one  or  two  centuries  behind  the  real  status  of 
science.  A  legal  definition  is  often  a  scientifio  absurdity.  We 
nave  another  difficulty  to  point  out :  Oreat  oare  most  be  teken  to 
understand  the  real  sense  in  which  terms  are  commonly  used  in 
each  profession.  A  discussion  between  physicians  might  sometimes 
mislead  a  jurist  in  referoice  to  the  acceptation  of  certain  terms. 
The  Bssayist,  in  his  analysis  of  some  opinions  given  on  the  aature 
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of  moral  insanity  in  the  association  of  the  superintendents  of  our 
asylums,  might  haye  remarked  that  those  gentlemen  who  admitted 
the  existence  of  moral  insanity,  and  those  who  denied  such  fact,  had 
not  preyioosly  stated  what  each  understood  by  the  term  given  to 
that  disease.  The  first  argued  the  possibility  of  one  of  the  mental 
faculties  being  altered,  and  thus  constituting  insanity.  They  con- 
tended also,  that  there  is  no  reason  why  the  brain  may  not 
be  disordered  in  such  way  as  to  derange  only  the  manifesta- 
tions of  the  affectiye  faculties  (and  that  of  volition)^  as  in  other 
eases,  to  derange  imfy  the  intellectual  faculty.  The  second  (the 
disbelicTers)  replied  that  nothing  could  rightly  be  called  moral 
imanitjf  except  an  impulse  to  do  wrong,  so  uncontrollable  by  the 
processes  of  reason — themselves  being  unimpaired — as  to  amount  to 
a  disease.  So  far,  we  see  that  both  parties  might  have  agreed 
very  well,  since  the  apparent  diiference  consists,  on  one  side,  in 
the  affirmation  of  a  fact  which,  on  the  other  side,  is  only  considered 
as  an  exception.  Now  that  fact  analysed  shows  humane  volition 
perverted  and  destroyed  by  a  material  disease  of  our  tissues.  Bat 
the  recorded  discussion  of  May  1868  was  but  incidental ;  few  of 
us  were  prepared  for  it,  and  this  subject  may  be  reconsidered. 
Should  it  come  again  before  the  Association,  it  is  possible  three 
preliminary  questions  might  be  first  discussed. 

Ist.  Is  moral  insanity  to  be  understood  as  an  eaential  disease 
of  our  fnoral  nature  only,  which  does  not  affect  or  proceed  from 
the  body,  and  which  consequently  cannot  have  physical  symptoms? 

2d.  Can  a  moral  or  volitional  perversion  be  the  result  of  a  dis- 
ease of  the  brain,  which  may  be  sometimes  affected  for  a  short 
tame  only,  and,  in  other  cases,  permanently  ? 

8d.  If  so,  what  sort  of  symptoms  must  be  discoverable  in  each 
of  these  different  cases  7 

As  far  as  we  are  concerned,  we  believe  that  moral  insanity  can- 
not be  considered  as  a  furefy  ftjfehicol  disease,  as  the  ancients 
said — a  nm€  form  vriUhwA  matter^  but  as  a  disease  of  the  brain, 
idiopathic  or  sympaihic,  which,  besides  the  accompanying  bodily 
symptoms,  affects  one  only  of  our  faooUies.  It  is  often  the  incipi- 
ent  form  of  insanity  and  the  forerunner  of  mania  and  dem wtia. 
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The  believers  in  moral  insanity  do  not  pretend  to  find  in  the  brda 
the  organ  of  volition^  neither  do  thej  say  that  the  will  oan  go  mad 
^-«uch  terms  would  be  their  condemnation.  What  then  would  an 
involuntary  volition  signify?  an  absurdity;  but  what  constitutes 
the  real  lesion  of  volition  is  the  loss  of  conscience,  the  absence  of 
the  ego  ;  for,  if  the  insane  does  not  know  what  his  will  or  his 
instinct  impels  or  forces  him  to  do,  where  is  his  liberty  7 

The  morbid  perversion  of  the  will  is  not  to  be  contested.  Homi- 
cidal and  suicidal  cases,  dipsomania,  kleptomania,  pyromania,  are 
the  proofs  of  its  unhappy  existence.  But  in  all  such  well-proved 
cases  of  insanity,  physical  symptoms  must  bo  found ;  they  cannot 
be  simulated,  and  are  the  surest  ground  for  medical  experts. 

A  curious  illustration  of  the  necessity  of  the  analysis  of  terms 
is  the  quotation  made  by  the  Essayist  about  general  moral  maniOy 
which  fits  also  moral  insanity,  <<  a  disorder  of  the  moral  affections 
and  propensities  without  any  symptom  of  delusion  or  error  im- 
pressed upon  the  understanding;"  still,  such  definition  applied 
either  to  monomania  or  moral  insanity  is,  medically,  incorreot. 
Mr.  Wetmore  says  that  the  Association  of  Physicians  admitted 
•that  <<  manifestations  of  the  emotional  faculties  which  are  the  con- 
comitants of  insanity,  and  which,  from  their  peculiar,  extravagant, 
or  unnatural  character,  can  only  bo  attributed  to  dinastj^*  we 
wonder  he  did  not  then  conclude  that  there  is  no  mental  disease 
without  both  mental  and  corporeal  symptoms.  It  is  true  that 
generally  we,  psychopathists,  take  more  notice  of  psyehologioal 
symptoms,  especially  those  that  are  so  preponderant,  that  they 
seem  to  govern  the  whole  mental  condition  of  patients ;  but  we  are 
certain  it  is  a  gross  mistake ;  insanity  is  only  intelligible  as  a 
relation  of  two  realities,  although  of  diffiorent  nature.  Having 
ascertained  the  condition  of  the  immaterial  part  of  the  mind,  we 
ought  to  describe  and  be  able  to  certify  the  full  value  of  the  con- 
comitant signs  belonging  to  the  material  part  of  U9  wrgmnitm. 
.  The  mind,  for  ns,  is  but  the  manifestation  of  the  soul  by  the  body. 
It  is  perhaps  owing  to  such  neglect  that  two  learned  and  higher 
esteemed  physicians  of  Spain,  Drs.  Pi  y  Molist  and  Pujadas,  are 
•now  suffering  in  prison  for  having  made  a^mvitSf  which  the  in- 
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competent  Academy  of  Yalentia  has  considered  as  being  false  and 
perjured. 

Another  important  point  remains  in  regard  to  moral  insanity. 
We  do  not  belieye  that  the  noticeable  point  in  moral  insanity  is  the 
character  of  the  act  that  indicates  the  existence  of  insanity^  but 
rather  the  condition  of  the  perpetrator.  Acts  are  of  a  seconflary 
value  for  such  purpose,  unless  the  only  criterion  left  to  judge  of 
the  state  of  mind  of  a  departed  person  at  the  moment  of  the  com- 
mission of  the  act.  There  is  no  doubt  that  acts  are  in  close  con- 
nection with  the  state  of  conscience  of  their  perpetrators  ;  in 
criminal  cases  their  conception  and  execution  are  examined  atten- 
tively to  arrive  at  the  sanity  or  insanity  of.  the  accused  party ; 
but,  by  themselves  alone,  they  could  not  convince  any  one  of  being 
insane.  Insane  acts  are  only  committed  by  recognised  inpane 
persons  ;  and  here  again  comes  the  necessity  of  finding  the  symp- 
toms of  disease.  The  very  example  brought  forward  by  the  E^jsay- 
ist  shows  the  truth  of  our  proposition.  A  similar  case  to  his  hap- 
pened some  years  ago  in  Belgium.  A  man  was  sent  to  the  Gh2el 
Asylum  because,  under  suspicion  of  insanity,  he  had  publicly 
divested  himself  of  his  clothing  to  the  skin.  At  Gheel,  it  was 
found  he  suifered  from  no  delusion ;  no  physical  symptom  could  bo 
detected,  and  the  man  confessed  afterwards  that  he  wanted  only  to 
be  sent  during  winter  to  a  comfortable  home.  A  mjiniac  might 
have  done  the  same  act  under  the  influence  of  some  delusion.  In 
this  case  it  was  not  an  insane  act,  but  a  scandalous  one.  Our  Essay- 
ist is,  perhaps,  of  the  same  opinion  about  the  insuflSciency  of  acts 
alone  to  establish  insanity,  for  he  concludes  thus  :  <«  If  it  is  im- 
possible to  pronounce  any  case  to  be  one  of  insanity,  until  the 
existence  of  mental  alienation  is  actually  proved,  then  it  is  pogsible 
that  an  insane  man  (I  suppose  one  seemingly  so)  should  bo  held 
responsible  for  his  acts.  The  axiom  Consilium,  non  factum, 
puniendum  est,  remains  here  applicable. 

Moral  obliquity  is  also  never  alone  a  sign  or  a  symptom  of 
insanity.  Althougb  the  former  qualities  or  defects  follow  men 
when  they  become  lunatics,  still  every  psychopathist  is  enabled  to 
sec  casesof  virtuous  men  and  women  showing  immoral  propcnsiticF 
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and  using  sometimes  words  they  never  had  pronounced  before 
their  disease.  We  think  the  following  inference  caanot  be  ad- 
mitted :  that  because  moral  obliquity  might  be  a  psychical  symptom 
it  should  constitute  a  part  of  a  whole  entity ;  such  principle  of 
detecting  insanity  cannot  be  adopted,  nor  can  it  be  deduced  by 
analogy  as  in  the  method  employed  by  Cuvier,  Buckland,  or  Agassiz, 
and  others,  who,  with  diminutive  and  partial  remnants  of  unknown 
animals,  have  proceeded  to  their  complete  recompositian  ;  and  the 
reason  is,  that  the  conditions  of  existence  of  animals  are  consti- 
tuted by  necessary  relations  offarmSf  whereas  the  perversion  of  oor 
moral  nature  is  not  necessarily  a  condition  of  insanity;  it  may 
have  acted  as  a  cause  of  it,  but  physical  morbid  action  may  and 
has  often  been  the  primitive  cause  of  the  disease. 

For  the  present  let  us  say  that  the  term  moral  insanity  is  in 
opposition  with  the  real  nature  of  the  disease,  and  a  riddle  convey- 
ing false  notions  to  jurist  and  physician. 

Insanity,  which  in  mental  pathology  is  subdivided  in  relation  to 
numerous  organic  and  functional  lesions  connected  with  mental 
symptoms,  is  divested  of  its  most  easily  discoverable  symptoms 
in  its  legal  diagnosis.  In  criminal  courts  it  is  left  to  the  apprecia- 
tion of  the  jurymen  after  they  have  heard  the  evidence  of  experts 
and  the  charge  of  the  judge.  In  civil  actions  the  law  recognises 
only  active  and  passive  insanity,  and  the  several  forms  therein  con- 
tained. In  the  first  division  are  comprised  what  Dr.  Ray  has 
designated  as  the  lesions  of  the  faculties  subsequent  to  their 
development,  and  in  the  second  the  defective  development  of  the 
faculties.  This  is  evidently  an  artificial  method  which  excludes  too 
much  the  pathology  of  insanity ;  and  its  use,  as  long  as  a  medico- 
psychical  one  be  excluded,  will  oblige  lawyers  and  experts  to  force 
great  varieties  of  mental  affections  together  under  one  or  the  other 
of  these  denominations.  It  is  true  that  legal  definitions  and  their 
appointed  terms  are  often  so  vague  that  lawyers  are  able,  with 
some  circumlocution  of  speech,  to  argue  cases  according  to  the 
real  principles  of  psychiatry.  And  it  is  advantageous  it  should  be 
so,  until  a  convenient  legal  terminology  be  adopted.  It  is  certain 
that  between  wrong  or  undefined  appellations,  fixed  some  centuries 
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ago  by  Norman  or  English  statutes,  and  a  clear  and  satisfactory 
exposition  of  facts,  the  choice  of  our  courts  in  following  the  latter 
would  be  justified* 

Persons  of  unsound  mind  cannot  make  a  valid  will;  this  is 
a  general  rule  of  jurisprudence  adopted  in  all  countries;  but 
the  term  of  unsoundness  of  mind  has  not  appeared  sufBciently 
explicit.  Where  is  the  standard  of  soundness  of  mind  and  its 
limits?  Individuals  show  considerable  difference  in  what  might 
be  called  the  ^^mean  expression"  of  reason,  and  the  energy  of  the 
faculties.  The  exact  line  of  division  between  soundness  and  un- 
soundness in  a  healthy  condition  is  equally  difficult  to  trace.  In 
sane  persons  we  must  consider  circumstances  which  often  have 
great  influence  on  apparent  soundness  of  mind  ;  thus  moral  affec- 
tions, corporeal  diseases,  age,  &c.,  might  change  the  value  of  a 
common  measure  of  mental  strength.  General  opinion  has,  how- 
ever, admitted  that  unsoundness  of  mind  is  synonymous  with 
insanity.  In  that  case,  the  only  difficulty  is  to  make  evident  the 
difference  between  the  first  or  least  degree  of  idiocy,  called  imbecil- 
ity^ and  a  physiological,  but  rather  inferior  mental  capacity — silli- 
ness. We  are  the  more  inclined  to  consider  those  terms  as 
convertible,  because  common  law  courts  have  ruled  <<  that  it  was  not 
sufficient  that  the  testator  be  of  memory  when  he  makes  his  will  to 
answer  familiar  and  usual  questions,  but  he  ought  to  have  a  dis- 
posing memory,  so  that  he  is  able  to  make  a  disposition  of  his  lands 
with  understanding  and  reason^  and  that  is  such  a  memory  which 
the  law  calls  sane  and  perfect  memory."  Such  is  the  English  doc- 
trine from  the  Statute  of  Wills  to  the  present  time,  and  we  must 
confess  it  appears  to  us  not  a  clear  one.  Probably  its  object  was, 
first,  to  make  a  distinction  between  the  sanity  or  insanity  of  the 
testator ;  therefore,  considering  a  part  as  equivalent  to  the  whole, 
memory  expresses  here  the  power  of  reflection,  permitting  the 
judgment  necessary  to  answer  familiar  and  usual  questions ;  con* 
sequently  such  persons  are  not  to  be  held  insane ;  secondly,  as 
to  a  disposing  memory,  it  means  probably  the  necessary  quantity 
of  reason  in  order  to  make  a  proper  and  spontaneous  disposition 
of  property;  this  might  exist  with  a  weak  memory,  but  one 
consistent  with  a   sane   mind      If  it  is  permitted  to  consider 
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nnsonndness  of  mind  as  being  the  equivalent  of  insanity,  a 
vast  number  of  mental  diseases  are  subject  to  real  testamentary 
incapacity ;  therefore^  very  little  is  to  be  said  about  them  in  this 
review.  All  mental  diseases  offering  no  lucid  intervals  belong  to 
this  division.  But  the  difficult  cases  of  medical  jurisprudence 
are  not  found  amongst  them.  Before  examining  the  last,  let  us 
remark  that,  amongst  the  first  division,  mania  embraces  the  in<* 
numerable  cases  of  permanent  delusions  affecting  either  the  senses, 
the  feelings,  the  intellect,  and  even  volition.  (This  latter  faculty 
with  a  restriction  we  will  explain  further.)  All  these  delusions 
may  have  an  exalted,  depressed,  melancholy,  or  perverted  type,  and 
again  these  various  forms  may  be  connected  with  or  complicated  by 
general  paralysis  and  various  neuroses  of  both  muscular  systems. 
Amongst  the  second  division  which  embraces  a  defective  develop- 
ment  of  mind  or  its  arrests,  imbecility,  if  not  considered  as  a  total 
deprivation  of  understanding,  will  be  placed  on  the  debateable 
ground  of  testamentary  capacity.  Idiocy,  in  its  lower  degrees,  and 
dementia,  do  not  permit  the  execution  of  wills.  According^to 
the  Essayist,  delusion  and  insanity  are  considered  almost  as  con* 
vertible  terms.  This  is  partly  true,  but  we  must  state  in  what 
cases  it  is  not.  In  the  general  acceptation  of  the  Latin  word, 
deludere  signifies  to  deceive,  to  delude.  A  delusion  may  be  con- 
sidered as  a  deception,  a  mistake,  an  error.  In  fact,  the  thinking 
ego  is  deceived,  but  still  knows  what  he  is  about,  and  corrects  the 
error  by  an  ulterior  observation  or  reflection.  But  such  is  not  the 
case  with  an  insane  or  morbid  delusion.  It  is  true,  nobody  knows 
the  first  word  about  the  relation  of  the  physical  and  vital  laws  to 
our  moral  nature,  but  physicians  are  able  to  distinguish  the  only 
characters  of  morbid  delusions  which  must  exist  both  in  a  mental 
and  corporeal  disease.  Error,  sin,  delusions,  although  of  ,a  moral 
nature,  may  also  become  active  agents  in  altering  the  structure  of 
the  body ;  for  instance,  the  exaggeration  of  the  principle  of  our 
personality,  egotism  and  pride  may  bring  on  a  disease  and  its 
delusions.  A  rich  man  may  fancy  himself  at  first  of  a  very 
superior  ability,  and  of  a  high  position  in  society ;  some  time  after 
this  delusion  may  lead  him  to  believe  he  is  a  prince^  and  this  mor* 
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hid  delusion  will  be  accompanied  by  the  whole  cortege  of  physical 
symptoms.  An  error  may  also  proceed  from  our  organs,  the 
senses :  then  the  receptivity  is  impaired,  and  illusion  is  the  conse- 
quence of  it.  But  if  there  is  no  mental  disease,  such  illusion 
being  subjected  to  examination  is  soon  corrected.  It  will  not  be 
the  same  if  insanity  exists ;  then  suoh  illusion  could  not  be  ob- 
served or  reflected  upon,  and  would  become  a  morbid  one.  Whilst 
engaged  in  the  definition  of  these  important  signs  of  insanity,  let 
us  add  that  a  hallucination  is  but  a  subjective  illusion  which  may 
still  be  rejected  by  reason.  The  cases  of  Socrates,  Pascal,  and, 
what  is  most  curious,  of  whole  communities  under  a  special  halluci- 
nation, are  illustrations  of  such  a  fact.  But  such  illusion,  taking 
its  origin  in  the  mind  itself,  puts  the  sufferer  in  a  greater  peril. 
There  are  also  voluntary  delusions  which  mystics  procure  syste- 
matically by  a  continued  attention  and  intuition  directed  to 
certain  subjects.  It  leads  nervous  individuals  to  ecstasy,  during 
which,  the  self-control  being  lost,  all  the  mental  faculties  are 
absorbed  in  the  contemplation  of  some  delusion. 

Delirium  is  not  to  be  confounded  with  a  delusion.  According  to 
the  signification  of  the  word,  it  is  a  wandering  of  the  mind,  which^ 
by  itself,  does  not  constitute  insanity  as  appearing  also  in  other, 
but  not  mental  diseases. 

To  resume,  delusion  is  not  a  convertible  term  with  insanity. 
A  morbid  delusion  is  insanity,  though  not  exclusively  its  sign. 
A  man  is  not  only  insane  because  he  reasons  from  subjective 
delusions  or  hallucinations  to  their  objective  reality,  but  because 
in  other  cases  (moral  insanity,  diastrephia,  &c.),  he  has  no  power 
to  control  his  will,  nor  choice  between  right  and  wrong. 

In  order  to  have  a  clear  idea  of  the  following  legal  definition,  it 
must  also  be  analyzed.  <<  General  moral  mania,  as  understood  in  law, 
consists  in  a  disorder  of  the  moral  affections  and  propensities,  with, 
out  any  symptom  of  delusion  or  error  impressed  upon  the  understand- 
ing." The  nature  of  the  disorder  meant  here  must  be  s.  perversion 
of  the  affections  and  volition.  If  it  was  a  mere  exaggeration  or 
depression  of  feelings,  mania  or  hypomania  would  soon  bring  on 
morbid  delusions.    Everybody  knows  that  a  moral  perversion  may 
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coexist  with  sanity  as  long  as  human  conscience  knows  and  chooses 
immorality  as  a  principle  and  a  motive  of  actions ;  but  a  moral  per- 
version may  gradually  afflict  the  body,  and  then  is  only  called  morbid 
when  in  relation  with  malady ;  in  fact,  the  sufferer  has  no  more  the 
power  of  intuition  necessary  to  conduct  himself.  The  case  of 
Dew  YS.  Olarkf  8  Add.  79,  is  illustrative  of  the  first  part  of  this 
proposition,  that  the  testator  was  not  an  insane  but  a  wicked 
man.  General  moral  mania,  in  its  legal  definition,  is  nothing  but 
moral  insanity ;  supposing  the  only  criterion  of  insanity  to  be 
delusion,  moral  mania,  according  to  its  legal  definition,  must  have 
for  its  sign  the  perversion  of  volition  and  instincts — even  in  such 
disease  the  test  of  discerning  right  from  wrong  is  insufficient. 
What  then  7  We  could  not  say  the  delusion  of  will,  the  error  of 
the  propensities ;  these  expressions  do  not  represent  any  morbid 
relation  to  acts  or  appetites,  as  they  may  in  relation  to  the  intel- 
ligence.  In  a  memoir  read  before  the  Academy  of  Medicine  of 
New  York,  we  proposed  to  designate  the  guile  or  error  of  insane 
persons  in  their  perverted  acts  by  the  special  name  of  Diastrephia, 
in  order  to  avoid  all  the  moral  insanity^  moral  mania,  manie 
raiionnante^  folie  aans  dSlire,  &c. 

It  is  curious  that  general  moral  mania  has  not  brought  on  the 
incapacity  of  making  testamentary  dispositions.  Morbid  perver- 
sions of  the  will  are  certainly  more  injurious  to  society  and  to 
families  than  mere  delusions ;  and,  being  equally  a  good  test  of 
insanity,  they  ought  to  be  considered  as  a  legal  criterion  also. 
The  testamentary  capacity  of  monomaniacs  and  monodiastrephics 
(if  such  simple  term  could  be  acceptable,  instead  o( partial  morally 
insane  persona)  has  been  contested  or  admitted  in  several  coun- 
tries :  contested  especially  if  the  will  is  the  consequence  of  fixed 
ideas  or  delusions,  admitted  when  the  act  has  been  made  during 
lucid  intervals,  or  on  consideration  that  the  disease  is  not  in  an 
advanced  state,  or  its  lesions  on  the  nervous  system  not  important. 

The  French  Code  Civil,  §  901,  says:  "To  execute  a  will,  the 
testator  must  be  of  sound  mind."  Sec.  489 :  «  Any  person  of 
age,  being  in  an  habitual  state  of  imbecility,  dementia,  or  furor, 
must  be  interdicted,  even  when  that  state  presents  lucid  intervals  J** 
Interdiction  decides  the  incapacity  of  making  contracts  or  wills. 
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The  Prussian  Algemein  Landrecht  or  Common  Law  says,  §  20, 
title  12 :  «  Those  who  are  deprived  only  from  time  to  time  of  their 
reason,  are  able  to  dispose  of  their  property  by  testament  daring 
a  lucid  interval." 

Here  vre  have  tiro  opposite  principles  of  law  on  the  same  point : 
the  first  aims  at  an  absolute  right,  the  second  is  less  theoretical,  and 
considers  a  relative  state  of  half  reason  as  possible.  This  is  not  to 
be  wondered  at.  In  France,  in  civil  lawsuits,  not  always  relative  to 
insanity,  three  cases  are  admitted — soundness,  unsoundness,  and 
half  unsoundness  of  mind ;  whereas  in  criminal  jurisprudence,  the 
question  is,  insane  or  not  insane.  In  Prussia,  half  insanity  is 
legally  admitted  in  monomania  and  lucid  intervals,  but  there  is  no 
such  thing  in  criminal  cases.  Again,  in  the  kingdom  of  Hanover, 
in  criminal  cases,  lucid  intervals  are  considered  as  extenuating 
circumstances,  and  in  England  lucid  intervals  are  fatal  to  insane 
culprits,  as  the  horrible  case  of  Buranelli  has  shown  lately.  We 
may  say,  therefore,  that  in  an  abstract  point  of  view,  justice  is  but 
an  idea,  not  a  fact ;  and  that  such  an  ideal,  like  every  puro  con- 
ception, loses  much  of  its  value  in  its  material  applications.  Now, 
as  testators  in  general,  and  in  particular  (a  fortiori)  those  who  are 
insane  by  intervals,  have  little  chance  to  realize  justice  in  their 
wills,  the  courts  and  juries  try  to  supply  their  deficiencies,  ac- 
cording to  the  moral  value  and  social  fitness  of  such  documents. 

We  must  confess  that,  reading  the  case  of  Dew  vs.  Clarky  our 
impression  was  that  the  insanity  of  Ely  Stott  was  not  scientifically 
proved.  Here  is  a  short  analysis  of  the  case :  One  Ely  Stott,  an 
immoral  quack,  who  committed  crimes  against  God  and  man,  had 
taken  an  unnatural  dislike  to  his  own  child,  a  daughter,  and 
treated  her  from  infancy  to  womanhood  with  the  utmost  barbarity. 
Dying,  he  deprived  her  by  testament  of  the  fortune  he  had  ac- 
quired. The  related  proofs  of  insanity  in  Dr.  Beck's  Medical 
Jurisprudence,  are  the  following :  <<  The  deceased's  state  of  mind 
was  clearly  and  essentially  different  from  that  of  a  merely  wicked 
man,  or  of  one  under  the  influence  of  a  prejudice,  however  strong. 
Other  circumstances  indicative  of  insanity  on  several  subjects  were 
proved,  such  as  his  conduct  to  his  first  wife,  his  blasphemies  while 
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reading  the  Bible,  and  his  extraordinary  prayers.  He  was  a  medical 
electrician,  and  conceived  himself  endowed  with  supernatural 
powers  in  the  use  of  his  apparatus  (1820).  He  had  also  imbibed 
an  idea  of  the  feasability  of  delivering  pregnant  females  by  means 
of  this  agent,"  &c.  Such  as  the  case  is  reported,  we  believe,  that 
now-a-days,  medico-legal  experts  would  with  difiSculty  find  real 
signs  of  insanity  in  all  these  assertions.  The  greatest  authorities 
in  psychiatry,  and  amongst  them  Esquirol,  Lelut,  Forbes- Wins- 
low,  Bucknill,  Hood,  &c.,  have  insisted  on  the  diflBculty  of  distin- 
guishing insanity  from  depravity  by  mere  moral  symptoms.  Where 
is  the  morbid  delusion  of  Stott  ?  If  a  grand  jury  had  indicted 
such  felon  on  the  public  report  of  his  cruelties  and  crimes,  perhaps 
physicians  might  have  found  that  a  morbid  perversion  existed,  and 
would  have  detailed  in  their  affidavits  its  accompanying  symptoms. 
Sir  John  Nicoll  calls  the  unnatural  hatred  of  a  father  a  delusion, 
and  considers  it  a  partial  insanity.  He  declares  that  notwith- 
standing his  general  sanity,  the  dQoetisei  was- insane  as  to  her^ 
and  that  it  was  a  mental  perversion  caused  by  antipathy.  Also 
that  the  will  was  the  offspring  of  his  delusion.  Nothing  like  that 
exists  in  science ;  but  there  are  cases  in  which  moral  principles, 
although  clear,  are  not  easy  to  apply.  We  presume  the  court 
and  jury  were  under  the  impression  that  such  miseries  as  this  poor 
girl  had  suffered  were,  if  possible,  augmenting  her  natural  right  to 
the  fortune  of  her  father.     What  we  do  not  understand  is,  that 

such  a  case  and  its  false  doctrine  could  have  an  influence  in  this 
country.      The    case   of    Q-renwood   vs.     Grenwoody   3    Curteis, 

App.,  deserves  also  an  analysis  from  the  importance  of  the 
doctrine  promulgated  by  the  celebrated  Lord  Kbnvon.  We  must 
remark,  however,  that  we  find  no  analogy  with  the  preceding 
one.  An  English  gentleman,  Mr.  Grenwood,  at  the  death  of  his 
father,  and  under  the  influence  of  a  bad  constitution  and  grief, 
"became  insane.  A  keeper  from  an  adjoining  asylum  was  called 
in.  At  that  period  (1786)  a  brutal  treatment  was  considered  the 
best  practical  means  to  cure  insanity.  Restraint  was  applied 
(probably  without  sufficient  cause),  and  the  patient  grew  to  such 
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degree  of  irritation  that  he  conceived  a  profound  hatred  against 
his  brother,  whom  he  supposed  the  caase  of  hie  sufferings.  How- 
ever, the  disease  was  of  short  duration — ^ho  recovered.  Mr.  Gren- 
wood  became  afterwards  consumptive,  and  was  advised  to  repair  to 
Portugal,  where  he  finally  died.  However,  before  his  departure 
he  made  his  will,  by  which  he  disinherited  his  brother  in  favor  of 
a  near  relative.  The  judge  (Lord  Kekton)  charging  the  jury 
said :  <<  The  inquiry,  and  the  sole  inquiry  in  this  case  is,  whether 
he  was  of  sound  and  disposing  mind  and  memory  at  the  time  when 
he  made  his  will.  However  deranged  before,  if  he  had  recovered 
his  reason  at  the  time,  he  was  competent  to  make  his  will.  You 
are  to  consider  whether  his  mind  was  entire  to  maJce  the  disposi- 
tion— not  whether  the  disposition  was  whimsical,  cruel,  but  to  see 

whether  it  was  the  disposition  of  this  man's  mind If  you 

think  that  whenever  that  topic  (his  ill  treatment)  occurred  to  him, 
it  totally  deranged  his  mind,  and  prevented  him  from  judging  of 
whom  the  objects  of  bis  bounty  should  be  according  to  his  own 
will,  then  the  will  cannot  stand.  But  if  you  think  he  was  of 
competent  mind  to  make  his  will,  to  ezercisA  his  judgment,  how- 
ever disturbed  by  pasfflona  which  ought  not  to  be  encouraged,  then 
the  will  ought  to  stand."  The  verdict  was  in  favor  of  the  will, 
but^  by  the  most  curious  want  of  organisation  of  justice  in  England, 
an  opposite  verdict  was  obtained  in  the  Common  Pleas ! 

There  is  no  doubt,  in  this  case,  that  the  testator  had  been  of 
iasane  miod,  aiid  bad  been  cured  since*  Like  many  persons  who 
have  been  in  the  same  predicament,  an  err^r  about  the  cruelty  of 
parents  or  friends  remained  in  his  mind.  Was  this  error  a  morbid 
delu^Un  f  Oertainly  not.  Ko  symptoms  aeoompanied  this  error. 
The  testator  was  wrong  about  fitcts  which  might  be  doubtful ;  there 
was  no  objective  evidence  that  coirid  have  contradicted  his  sup- 
position, in  such  way,  tluit  to  oppose  it  would  have  shown  an  tra- 
sonnd  mind*  Now,  we  believe  and  hope  that,  in  time,  all  such  nice 
'  distinctions  might  be  avoided,  if)  in  all  cases,  perceptible  signs  of 
insonity  are  required,  or  at  least  those  which  are  found  in  docu- 
ments of  departed  persons. 

Before  coDclading  this  first  paper  on  the  important  subject  of 
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testamentary  eapacitjy  a  very  interesting  case  remains  to  be  ex- 
amined, that  of  Waring  vs.  Waring j  6  Moore's  Priyj  Council  Cases 
809.  According  to  facts  as  they  are  related  in  Wharton  and 
Stilldy  the  testator  was  a  sort  of  maniac  with  some  lucid  interrals, 
but  she  was  subject  to  hallucinations  and  illusions.  The  Privy 
Council  of  England,  before  whom  the  will  was  brought  for  decision, 
gave  a  unanimous  opinion  on  the  case,  and  Lord  Brougham 
delivered  it  as  based  on  the  followmg  principles :  The  mind  ii  one 
and  indivisible^  and  tf  unsaundf  at  all  time$y  an  one  mbject,  it  ii 
a  diseased  mind ;  therrfare^  partial  insanity  deprives  persons  of 
testamentary  capacity. 

Theoretically,  it  is  true,  the  mind  is  an  unity— but  if  the  spirit 
is  the  same,  are  the  gifts  not  different?  If  there  is  anything 
material  in  the  organ  of  the  thought,  sensitiveness,  feelings,  will, 
and  faculties  may  have  different  degrees  of  strength,  and  not  be 
bound  to  each  other  in  any  respect,  as  we  often  observe.  Let  it 
be  well  understood,  this  opinion  has  nothing  common  with  phren- 
ology as  vulgarly  understood.  Now  all  diseased  minds  are  not 
equally  injured.  We  have  already  attempted  to  say  why,  io 
practice,  juries  and  judges  may  consistently  admit  the  validity  of 
wills  made  under  peculiar  circumstances.  At  all  events,  it  would 
be  unwise  to  subordinate  courts  to  mere  psychical  ot  medical  sup- 
positions. In  this  respect  we  might  say  to  experts :  In  dubiis  nikSL 
moveto. 

The  Essayist  takes  his  ground  for  reproving  the  judgment  of  the 
Privy  Council  in  the  well-known  lectures  of  Sir  William  HamiIt 
TON  on  metaphysics.  He  thinks  it  is  a  mere  assumption  to  say 
the  seat  of  mental  disorder  is  the  mind ;  but  we  believe  this  opinion 
contrary  to  facts,  especially  according  to  our  definition  of  the 
mind.  Medical  observation  shows  that  psychological  symptoms 
are  coincident  with  pathological  conditions  of  the  brain ;  besides, 
the  transmissibility  of  such  conditions,  in  hereditary  cases,  proves 
also  the  same  point  beyond  any  possible  dispute.  It  is  well 
established  and  admitted  that  science  will  never  discover  the  exact 
correspondence  of  material  lesion  with  its  direct  psychical  mani- 
festation or  vice^ersa^  but  neither  law  or  medicine  wants  oo  mucL 
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Sir  William  Hamilton  gives  also  the  following  opinion  we  can- 
not adopt:  «  We  have  no  more  right  to  saj  that  the  hTsiufeda  at 
the  finger  points^  as  consciousness  assures  us,  than  to  assert  that  it 
tkinka  ezclusiyelj  in  the  hrain."  Let  us  examine  this  proposition : 
When  Ihmno  that  I  feel,  I  am  aware  it  is  not  in  my  finger  the 
operation  of  knowing  took  place ;  there  was  a  sensation  which 
must  not  be  mistaken  for  a  perception.  Eyerybody  knows  a  sensa- 
tion does  not  generally  determine  its  cause,  but  the  perception 
analyzes  its  conditions  and  leads  to  the  conception.  But  supposing, 
with  Sir  William,  that  nerves  are  only  elongated  brains,  although 
it  is  quite  in  opposition  with  anatomy,  what  would  be  the  advantage 
of  such  opinion?  True,  we  are  then  at  a  loss  to  know  where  the 
seat  of  intelligence  may  be,  but  it  is  not  its  seat  that  would  give 
us  a  light  on  the  nature  of  insanity — whether  purely  spiritual  or 
exclusively  material — and  that  is  the  important  question.  Now,  the 
somato-psychical  theory  confesses  the  unknown  relation  of  soul  and 
matter  in  the  human  mind.  Evidently,  the  material  side  of  the 
question  has  more  chances  of  solution  if  we  admit  the  presence  of 
the  soul  in  the  nervous  centres  and  not  in  the  extremities.  There, 
only,  the  soul  necessarily  objectivates  itself  as  having  acted  in  the 
perception  and  sensation. 

We  finish  this  first  part  by  acknowledging  that  if  it  had  not 
been  for  the  elaborate  and  very  clear  essay  of  Mr.  Wetmore 
we  would  not  have  been  able,  for  our  own  benefit,  to  disentangle 
the  intricacy  of  laws  and  statutes  on  insanity,  and  especially  to 
know  anything  about  their  history.  In  a  future  communication 
the  more  complicated  cases  of  testamentary  capacity,  relative  to 
poeitive  insanity,  will  be  examined.  J.  P. 
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Supreme  Judicial  Court  ((f  Maine. 

THB  YORK  OOtJNTT  M.  F.  IKS.  CO.  V9.  A.  0.  BROOKS* 

Wkere  %  nirety  to  a  bond  signs  npon  the  asstiranoe  that  the  principal  win  also  pro- 
eva.  two  other  persons,  speeiied  and  known  to  snoh  surety,  to  sign  the  bond 
before  he  delivers  the  same,  which  he  fails  to  do,  but  this  is  whoU/  nnknowa  to 
the  obligee  at  the  time  he  aoeepts  the  bond,  saeh  raret/  is  bound  to  perform  the 
dUigation. 
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Where  the  third  suretj  upon  a  bond  sign^  under  the  belief  tiiat  the  fonser  signa- 
tures are  genuine,  but  one  of  them  is,  in  fact,  forged  by  the  principal  Iq  the 
bond,  who  erases  such  forged  signature  before  he  delivers  the  same  to  the  obligee, 
who  is  wholly  ignorant  of  these  facts  at  the  time,  such  surety  cannot  defend 
against  the  obligation. 

Appleton,  C.  J. — The  defeadant,  A.  0.  Brooks,  having  been 
employed  by  the  plaintiffs,  as  their  agent  to  collect  their  outstand- 
ing assessments,  gave  them  the  bond  in  emit  as  security  for  the 
faithful  performance  of  his  trust.  The  plaintiffs  received  it  igno- 
rant of  any  agreement  between  him  and  the  other  defendants,  or 
of  any  relations  between  them  other  than  those  arising  from  their 
respective  signatures.  Brooks  having  failed  to  pay  over  the 
moneys  collected,  the  plaintiffs  seek  to  enforce  the  bond  in  suit  for 
the  purpose  of  obtaining  indemnity  for  the  loss  sustained. 

John  W.  Perkins,  the  first  surety  on  the  bond,  claims  to  be  dis- 
charged because  he  '^  signed  it  on  the  promise  of  A.  0.  Brooks, 
that  he  would  procure  the  signature  of  B.obert  G.  Perkins,"  which 
he  failed  to  do.  The  existence  of  this  promise  w^  unknown  to 
the  plaintiffs,  and  it  is  no  fault  of  theirs  that  it  was  broken.  This 
defendant  neither  signed  the  deed  on  condition  nor  delivered  it  as 
an  escrow.  He  relied  upon  the  promise  of  his  principal,  and  he 
is  not  the  first  surety  and  probably  will  not  be  the  last,  who  has 
found  a  reliance  on  such  promises  like  leaning  upon  a  brokeA 
staff.  He  undoubtedly  expected  the  promise  to  be  performed 
but  the  disappointment  of  his  expectations  constitutes  no  4utswer 
to  the  plaintiffs'  claim.  When  a  bond  is  signed  and  detlirere4 
without  any  condition  or  reservation  annexed,  althongh  under  an 
expectation  that  it  would  be  signed  by  others,  it  is  iim  deed  of  the 
person  signing,  though  it  should  not  be  signed  by  those  whom  he 
expected  to  sign  it :  ^a^Hn^  vs.  Lombard^  16  Maine  140.  So,  too, 
where  a  note  payable  to  a  bank  was  signed  hj  .the  principal  and 
one  surety,  an  agreement  on  the  part  of  the  principal  with  such 
surety,  that  he  will  procure  another  surety,  which  is  not  done, 
before  he  procures  the  note  to  he  discounted,  constitateB  no  defence 
unless  the  officers  of  the  bank  were  conusant  of  such  agreement: 
The  Paiiumpsic  Bank  vs.  (}a$9, 81  Vermont  316 ;  J^ixon  w.  Biwn^ 
8  Vwmont  450.  ' 


} 
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It  18  admitted  that  the  name  of  Robert  G.  Perkins,  affixed  to  the 
bond,  was  a  forgery,  and  was  erased  therefrom  before  its  delivery 
to  the  plaintiffs,  and  that  there  was  no  appearance  of  his  name  on 
the  bond  when  delivered,  nor  that  it  had  ever  been  there. 

The  other  defendant,  John  Perkins,  alleges  that  he  ^'  signed  the 
bond  on  the  faith  of  the  name  of  Robert  0.  Perkins,  whom  he 
knew  to  be  a  man  of  property,"  but,  as  that  was  a  forgery,  he 
denies  his  liability.  But  it  was  his  neglect  that  he  was  ignorant 
of  the  genuineness  of  the  signatures  which  preceded  his  own.  He 
imposed  no  conditions  limiting  the  legal  effect  of  his  signature. 
A  surety  on  a  bond  cannot  interpose  as  a  defence  against  paying 
for  the  defaults  of  his  principal  that  the  name  of  another  surety 
upon  the  same  bond  was  obtained  by  fraud,  unless  the  signature 
of  the  latter  was  a  condition  by  which  to  obtain  that  of  the  former : 
Franklin  Bank  vs.  StevenSy  89  Maine  588.  Perkins  made  no 
conditional  signature,  nor  was  there  a  conditional  delivery.  A 
subsequent  surety  is  not  to  be  discharged  because  the  name  of  a 
prior  one  has  been  forged.  His  own  signature  is  an  implied 
assertion  on  his  part  of  the  genineness  of  those  preceding  it,  for  it 
is  not  to  be  presumed  that  a  man  would  affix  his  name  to  a  bond 
when  the  prior  names  were  forged.  It  was  held  in  Seber  vs. 
Bracks  8  Ohio  802,  that  one  who  signed  a  note,  apparently  as 
principal,  but  who  was,  in  fact,  a  surety  within  the  knowledge  of 
the  holder  and  affixed  his  signature  after  the  names  of  others,  as 
signers  had  been  forged  upon  the  note,  and  while  it  was  in  the 
hands  of  him  for  whose  benefit  it  was  drawn,  so  far  sanctioned  and 
affirmed  the  genuineness  of  the  signatures,  that  he  could  not  take 
advantage  of  the  fraud  in  his  defence  against  the  holder,  unless  he 
show  the  holder  was  privy  to  the  same.  1  Parsons  on  Notes  and 
Bills  235. 

The  name  of  Robert  G.  Perkins  was  erased  before  the  bond  was 
delivered  to  the  plaintiffs.  They  never  knew  it  had  been  fraudu- 
lently affixed,  nor  of  its  subsequent  erasure.  Such  alterations 
only  as  are  material  will  defeat  a  bond.  The  forgery  imposed  no 
liability   on  the  person  whose   name  was  forged.     Its  erasure 

neither  released  nor  discharged  him  from  any.    The  surrender  of 
Vol.  XII.— 26 
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a  fictitious  an<l  forged  bond  for  the  benefit  of  the  surety,  to  whom 
the  same  was  of  no  possible  use,  except  as  a  matter  in  terrorem^ 
affords  no  ground  upon  which  a  court  of  equity  will  decree  the 
exoneration  of  a  surety :  Loomu  vs.  Fay,  24  Vermont  240.  The 
defendants  would  hare  been  liable  had  the  erasure  not  been  made. 
The  erasure  has  in  no  respect  altered  their  rights  nor  affected 
their  liabilities.     Their  liability  still  continues. 

Defendants  defaulted. 


We  are  indebted  to  the  courtesy  of  pradent  msn,  interested  in  the  opposite 

Chief  Justice  AppLETOir  for  the  foregoing  direction,  to  haTe  made  lAquiry  before 

opinion,  and  it  seems  to  us  to  embrace  accepting  the  eecurity,  the  fault  cannot 

some  points  of  considerable  practical  be  said  to  rest,  to  any  extent,  upon  the 

interest.     We  had  occasion  to  advert  to  obligee. 

the  general  sulijeet,  in  a  brief  note  to        And,  on  the  otiier  hand,  whore  the 

Beely  vt.  The  People,  2  Law  Reg.  N.  S.  surety  intrusts  the  bond  to  the  principal 

844,  346.    Bui  the  pointe  presented  in  obligor  in  perfect  form,  with  his  own 

the  present  case  arise  somewhat  differ-  name  attached  as  surety,  and  nothing 

ently,   and  the  decision  of   the  court  upon  the  paper  to  indicate  thai  any 

here  is  not,  perha{»s,  entirely  in  conso-  others  are  expected  to  sign  the  instru- 

nance  with  thai  of  the  court  of  Illinois,  ment  in  order  to  give  it  full  ralidity 

in  that  case.  against  all  the  parties,  he  makes  such 

I.  The  first  question  made  in  this  case  principal  his  agent,  to  deliyer  the  same 
seems  to  us  entirely  one  side  of  the  to  the  obligee,  because  such  is  the 
principle  upon  which  it  is  attempted  to  natural  and  ordinary  course  of  conduct- 
be  placed  by  the  defence.  That  one  who  ing  such  transactions.  And  if  the 
signs  a  bond,  as  surety,  upon  the  assu-  principal,  under  such  circumstances, 
ranee  of  his  principal,  that  he  shall  also  gives  any  assurances  to  t&e  surety,  in 
have  other  responsible  co-sureties  which  regard  to  procuring  other  co-sureties,  or 
are  never  procured,  and  the  bond  never-  performing  any  other  condition  before 
theless  delivered,  is  deceived  and  de-  he  delivers  the  bond,  and  which  he  fkils 
firauded  of  his  indemnity,  no  one  can  to  perform,  the  surety  giving  confidence 
question.  But  whether  he  shall  himself  to  such  assurances  must  stand  the  haiard 
bear  the  loss,  or  visit  it  upon  the  obligee,  of  their  performance,  and  cannot  impli- 
is  quite  a  different  question.  And  it  cate  the  obligee  in  any  responsibility  in 
seems  to  us,  upon  principle,  that  where  the  matter,  unless  he  is  guilty  of  fraud 
there  is  nothing  upon  the  face  of  the  or  rashness  in  accepting  the  security, 
paper,  indicating  that  other  co-sureties  It  seems  to  have  been  held  in  a 
were  expected  to  become  parties  to  the  m^ority  of  the  American  cases,  that,  in 
instrument,  and  no  fact  brought  to  the  order  to  put  the  obligee  upon  inquiry 
knowledge  of  the  obligee  before  he  even,  some  indication  upon  the  lace  of 
accepts  the  instrument  calculated  to  put  the  paper,  such  as  the  insertion  of  other 
him  on  his  guard  in  regard  to  that  point,  names  in  the  body  of  the  bond,  or  some 
Mid  which  would  naturally  have  led  a  memorandum  attached  to  the  signatwe 
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of  the  suret^r,  indicating  the  condition  of  A.  obtained  certificates  firom  a  box  of 

upon  which  he  signed,  should  exist,  or  A.'s,  necessary  to  perfect  the  transfers ; 

else  some  notice  in  m/>aM  to  the  obligee,  and  he  also  forged  the  names  of  the 

which    might   flurlj    be    regarded    as  attesting  witnesses.   In  an  action  against 

equivalent.    And  that  without  this  the  the  company  for  damages,  and  for  a 

obligee  is  not  chargeable  with  any  posi^  mandamus  to  restore  the  plaintiff's  name 

tiye  default;    and  if   there  has  been  to  the  register,  it  was  held  that  the  acts  of 

default  on  the  part  of  the  obligor,  the  the  plaintiff  were  not  such  as  estopped 

bond  may  be  enforced.  him  from  showing  that  the  deed  of  trans- 

II.  But  the  great  difficulty  arises  fbr  was  a  forgery, 
upon  the  correlatiTe  question  in  the  It  must  be  conceded  that  many  of  the 
ease,  that  is,  how  far  the  sureties  have  American  cases,  in  attempting  to  follow 
been  guilty  of  any  such  want  of  care  and  out  the  principle  of  the  case  of  Lickbar- 
prudence  in  the  manner  of  giving  their  row  m.  Mason,  2  T.  R.  70,  that  wheneTcr 
■ignaUires  as  to  estop  them  from  show-  one  of  two  innocent  persons  must  suffer 
ing  that  the  bond,  as  to  them,  was  an  by  the  act  of  a  third  person,  he  who  hat 
incomplete  instrument,  and,  in  fact,  enabled  such  person  to  occasion  the  loss 
delivered,  as  far  as  there  was  any  must  sustain  it,  haye  held  many  parties 
deliyery,  merely  as  an  escrow.  For  if  estopped  from  showing  the  true  state  of 
there  has  been  no  legal  &ult  on  the  part  the  facts  in  their  defence,  upon  much 
of  the  obligor,  the  bond  certainly  cannot  slighter  grounds  than  the  late  English 
be  enforced  against  them.  And  it  must  cases  require.  The  principle  of  these 
be  confessed  that  the  recent  English  American  cases  is  fairly  brought  to  view 
decisions,  and  especially  that  of  Swan  va.  by  the  manner  of  putting  the  case  by 
The  North  British  Australasian  Compa-  Ksatimo,  J.,  in  his  dissent  from  the 
ny,  10  Jur.  N.  S.  102  (1864),  in  the  other  judges,  that  one  who,  by  his  cul- 
Exchequer  Chamber,  bear  very  much  in  pably  negligent  act,  enables  bis  agent  to 
&Tor  of  the  sureties  in  this  bond.  This  commit  a  fraud  to  the  prejudice  of  third 
case  was  tried  before  the  Court  of  £x-  persons,  by  fabricating  a  transfer  of  the 
chequer,  8  Jur.  N.  S.  940 ;  and  the  same  shares  in  question,  is  justly  estopped 
question  was  also  tried  before  the  Com-  from  defeating  the  effect  of  such  trans* 
mon  Pleas,  7  C.  B.  N.  S.  400,  and  for  by  showing  that  it  was  made  contrary 
finally,  after  very  careful  and  patient  to  his  expectations, 
examination,  decided  in  the  Exchequer  This  view  of  the  question  will  un- 
Chamber,  before  the  Lord  Chief  Justice  questionably  sustain  the  decision  in  the 
CocKBCRN,  and  six  of  the  pusine  judges,  principal  case.  But  when  it  is  con- 
all,  except  Keating,  J.,  concurring  in  sidered,  on  the  other  hand,  that  this 
the  decision.  whole  ground  has  been  so  thoroughly 

It  was  here  held  that  where  A.  was  reriewed  by  two  of  the  superior  courts 
induced  by  his  broker  to  send  him  blank  in  Westminster  Hall,  and  in  the  Exche- 
formsof  transfer,  which  the  broker  filled  quer  Chamber  also,  and  so  very  ro- 
up with  numbers  and  descriptions  of  cently,  and  with  the  same  result,  in  all 
shares  diffsrent  from  those  of  the  com-  the  other  oourts,  it  cannot  fail  to  raise 
pany  intended  by  A.,  being  shares  in  grave  doubts  in  the  minds  of  the  Ameri- 
the  defendant's  company,  and  by  means  can  courts,  who  have  followed  the  op- 
of  a  duplicate  key,  which  he  had  pro-  posite  view,  whether  there  be  not  some 
oared  to  be  made  without  the  knowledge  lallacy  in  the  extent  to  which  they  are 
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pushing  the  doctrine  of  estoppels  in  pau  the  obligee.  We  can  see  no  good  reason 
upon  the  mere  gronnd  of  negligent  why  the  obligee,  who,  in  accepting  the 
omission.  The  English  courts  are,  of  bond,  trusts  to  the  representations  of 
late,  certainly  requiring  something  more  the  principal  obligor  as  to  the  ezecu- 
than  mere  omission  and  negligence  to  tion  of  the  instrument  bj  the  others, 
create  an  estoppel  in  pait.  It  must  be  who  are  known  to  stand  as  mere  sure- 
conduct  amounting  to  an  implied  license,  ties,  should  be  any  more  entitled  to 
or  else  it  must  be  wilful  and  fraudulent  •  screen  himself  from  the  consequences  of 
Patchin  vs.  Dubbins,  Kay  1.  those  representations  proving  false,  than 
We  confess  to  a  strong  inclination,  should  the  obligor.  The  true  rule  in 
in  questions  affecting  specialties  and  such  case  seems  to  be  that  each  party 
simple  contracts  not  negotiable,  to  may  stand  upon  the  faeU  of  the  ewe, 
favor  the  English  rule.  It  seems  to  us  unless  he  has  been  guilty  of  JrauduUnt 
that  too  many  of  the  American  cases,  miteonduei.  This  is  certainly  the  pres- 
in  striving  to  require  good  faith  and  ent  English  rule  upon  the  subject,  and 
diligence  of  the  obligor  or  promissor,  the  one  which  we  believe  will  ultimately 
have  quite  too  much  overlooked  the  prevail  in  this  country.  * 
corresponding  obligations  on  the  part  of                                                   L  F.  B. 
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A  building  was  insured  against  fire  to  the  amount  of  $8000  by  A.,  and  to  the 
amount  of  $2000  by  B.,  in  separate  policies,  each  of  which  contained  the  follow- 
ing clause :  <*  In  case  of  loss  or  damage  to  the  property  insured,  it  shall  be 
optional  with  the  company  to  replace  the  article  lost  or  damaged  with  others  of 
the  same  kind  or  quality,  and  to  rebuild  or  repair  the  building  or  buildings 
within  a  reasonable  time,  giving  notice  of  their  intention  to  do  so  within  twenty 
days  after  having  received  the  preliminary  proofs  of  loss,"  &c. 

The  building  having  been  destroyed  by  fire,  A.  and  B.  served  a  joint  notice  upon  the 
insured,  that  they  were  prepared  to  rebuild,  and  requested  plans  and  specifica- 
tions, which  were  furnished  accordingly.  The  building  having  been  recon- 
structed, the  insured  insisted  that  the  contract  to  rebuild  had  not  been  sub- 
stantially complied  with,  and  brought  an  action  on  the  policy  against  A.,  claim- 
ing to  recover  the  full  amount  of  his  original  loss :  Held^  that  he  could  not 
recover. 

After  the  election  and  notice,  a  contract  to  rebuild  existed  between  the  parties,  of 
such  a  kind  that  the  contractor  had  received  the  entire  consideration  in  ad- 
vance. If  this  contract  is  not  fulfilled  by  the  insurer,  he  is  liable  for  the  dam- 
ages sustained  by  the  non-ftilfilment  of  the  contract,  which  may  be  more  or  less 
than  the  amount  insured.  The  action,  consequently,  should  have  been  brought 
to  recover  damages  for  breach  of  contraet. 
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It  teems  that  the  aotion  might  hare  been  brought  against  both  insnrers  jointly  or 
either  separately. 

The  defendant  insured  the  plaintiff  against  loss  or  damage  by 
fire,  to  the  amount  of  $3000,  on  a  certain  three  story  brick  build- 
ing in  the  city  of  Brooklyn,  for  one  year  from  March  20th  1856. 
The  policy  contained  a  condition  that  "  in  case  of  loss  or  damage 
to  the  property  insured,  it  shall  be  optional  with  the  company  to 
replace  the  article  lost  or  damaged,  with  others  of  the  same  kind 
and  quality,  and  to  rebuild  or  repair  the  building  or  buildings 
within  a  reasonable  time,  giving  notice*  of  their  intention  to  do  so, 
within  twenty  days  after  having  received  the  preliminary  proofs 
of  loss  required  by  the  9th  article  of  these  conditions." 

The  building  was  destroyed  by  fire  January  6th  1857.  The 
action  was  upon  the  policy  to  recover  the  J3000  and  interest. 
The  plaintiff  made  the  proof  necessary  to  entitle  him  to  recover. 
The  defendant  then  read  in  evidence  a  policy  of  insurance  upon 
the  same  building  made  by  the  Excelsior  Fire  Insurance  Company 
for  $2000,  containing  the  like  condition.  The  plaintiff  also  put  in 
evidence  a  joint  notice  of  both  companies  to  the  plaintiff,  dated 
January  27th  1857,  that  they  were  prepared  to  rebuild  the  said 
building,  and  requested  the  plaintiff  to  furnish  them  with  the  plans 
and  specifications  of  the  same.  The  defendant  then  gave  evidence 
tending  to  show  that  plans  were  furnished  by  the  plaintiff  to  a 
builder  employed  by  the  companies ;  that  the  work  of  rebuilding 
was  commenced  in  February,  and  was  completed  within  a  reason- 
able time,  according  to  the  plans  furnished,  and  that  the  building 
was  thereupon  occupied  by  the  plaintiff.  The  plaintiff  gave  evi- 
dence tending  to  prove  that  plans  and  specifications  were  furnished, 
and  that  the  building  was  not  properly  constructed  according  to 
the  plans  and  specifications,  and  that  there  had  not  been  a  sub- 
stantial compliance  with  the  stipulation  to  rebuild.  The  defendant 
gave  further  evidence  upon  this  question  tending  to  prove  full  per- 
formance of  the  work.  It  should  be  stated  that  the  defendant, 
after  putting  in  their  evidence  in  chief,  moved  to  dismiss  the  com- 
plaint on  the  ground  that  the  action  should  have  been  brought 
upon  the  condition  or  covenant  to  rebuild,  and  not  upon  the  policy 
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The  motion  was  denied,  and  the  defendant  excepted.  At  the  dose 
of  the  evidence  the  motion  was  renewed  on  the  ground  that  it  was 
shown  that  the  two  companies  elected  to  rebuild,  and  made  a  joint 
contract  to  rebuild,  and  did  jointly  rebuild,  and  therefore  the  suit 
should  be  jointly  against  both  companies.  This  motion  was  denied, 
and  the  defendant  excepted.  The  court,  after  stating  the  case  and 
some  facts  not  in  dispute,  stated  that  the  company  undertook  to 
rebuild  and  did  construct  a  building  upon  the  same  lot,  and  that 
the  question  is  whether  they  have  substantially  complied  with  the 
condition  of  the  policy  touching  the  rebuilding.  That  it  was 
the  right  of  the  parties  to  the  contract  to  change  it  in  regard 
to  the  form  of  the  structure  and  the  material  of  which  it  was 
composed.  And  if  the  company  have  put  up  such  a  structure 
as  Morrell  required,  it  is  a  sufficient  performance  of  the  con- 
dition, and  the  plaintiff  cannot  recover. 

<(  To  make  out  the  defence,  the  jury  must  be  satisfied  from  the 
evidence  that  the  new  building,  in  respect  to  form,  material,  and 
goodness  of  workmanship,  is  substantially  like  the  building 
destroyed,  as  the  same  were  described  in  the  plans  and  informa- 
tion given  to  the  company  by  Morrell."  "  That  if  the  jury  are 
of  the  opinion  that  the  company  have  failed  to  fulfil  the  condition 
and  recoDstruct  the  building  in  the  manner  which  I  have  before 
specified,  then  the  plaintiff  is  entitled  to  recover  the  amount  of  the 
loss,  without  reference  to  the  value  of  the  building  which  the  com- 
pany have  put  upon  the  premises." 

The  counsel  for  the  defendant  excepted  in  the  language  of  the 
case:  «lst.  To  so  much  of  the  charge  as  submitted  to  the  jury 
the  question  in  this  case  whether  the  defendants  rebuilt  as  the 
building  was  before  the  fire.  2d.  As  to  the  measure  of  damages 
submitted."  There  were  some  requests  to  charge,  some  of  which 
were  complied  with,  and  others  not,  and,  as  to  some,  the  court 
refused  to  charge  otherwise  than  as  it  had  already  charged. 

The  verdict  was  for  the  plaintiff  $3315.  Judgment  was  entered 
upon  the  verdict,  and  upon  appeal  to  the  general  term  it  was 
affirmed,  and  thereupon  the  defendant  appealed  to  this  court. 

J".  N,  Q-ilberty  for  the  plaintiff. 
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E.  Fitchy  for  defendant. 

The  opinion  of  the  court  was  delivered  hy 

Maryik,  J. — This  is  a  new  case  to  which  we  are  to  apply,  after 
ascertaining  the  contract  between  the  parties,  principles  of  law 
well  settled. 

It  is  well-settled  law  in  this  state  that  he  who  undertakes  to 
build  a  house  for  another,  or  to  perform  any  work,  to  be  paid  for 
when  the  house  is  completed,  or  the  other  work  done,  cannot 
recover  any  portion  of  the  stipulated  price  or  value  of  the  work 
until  he  has  substantially  performed  the  contract  on  his  part : 
Smith  vs.  Brady,  17  N.  Y.  R.  173,  and  cases  therein  cited.  It  is 
also  well-settled  law  that  when  one  contracts  with  another  to  build 
for  him  a  house,  or  do  other  work,  and  agrees  to  pay  portions  of 
the  consideration  in  instalments  as  the  work  progresses,  and  does 
so  pay,  or  pays  the  whole  consideration  in  advance  of  the  perform- 
ance of  the  work,  he  can  maintain  no  action  for  money  had  and 
received,  though  the  contract  has  been  broken  and  remains  un- 
performed unless  the  contract  has  been  wholly  rescinded.  His 
action  must  be  upon  the  contract,  and  his  damages  must  be  for  the 
breach  or  breaches  of  the  contract.  The  amount  of  damages  will 
not  depend  upon  the  amount  of  money  he  had  paid,  but  the 
damages  will  be  the  amount  of  loss  sustained  by  a  failure  to  per- 
form the  contract.  In  other  words,  what  it  will  cost  to  procure  a 
full  completion  of  the  contract,  including,  if  the  case  calls  for  it, 
any  special  loss  by  reason  of  delays,  &g.  In  the  present  case  the 
first  of  the  above  principles  has  been  applied,  and  the  defendant 
has  been  placed  in  the  position  of  one  who  has  contracted  to  con- 
struct a  building  in  a  certain  manner,  and  for  which  he  is  to  be 
paid  after  the  work  is  done,  and  who  claims  that  he  has  performed 
the  contract,  and  seeks,  by  action,  to  recover  the  consideration, 
and  is  met  with  the  issue  that  he  had  not  performed  the  condition 
precedent,  upon  the  performance  of  which  his  right  of  action  depends. 
This  issue  being  decided  against  the  defendant,  it  is  held  that  he 
is  to  have  nothing  on  account  of  the  house  actually  built,  but  is  to 
pay  to  the  plaintiff  the  entire  sum  specified  in  the  policy  as 
indemnity  to  the  plaintiff  for  the  loss  of  his  building. 
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I  am  not  satisfied  that  this  rule  should  be  applied  to  the  case. 

It  is  important  to  determine,  with  some  precision,  what  the  case 
is — what  the  contract  was  between  the  parties.  It  is  said  that  the 
contract  was,  on  the  part  of  the  defendant,  that  in  consideration 
of  a  sum  presently  paid,  it  would  indemnify  (the  contract  is  insure) 
the  plaintiff  to  the  amount  of  $3000  for  any  loss  he  should  sustain 
by  fire  on  a  certain  building ;  and  the  defendant  promised  and 
agreed  to  make  good  to  the  plaintiff,  &c.,  all  such  loss  or  damage 
not  exceeding  in  amount  the  sum  insured,  as  shall  happen  by  fire 
to  the  property  specified.  But  this  was  not  the  entire,  contract. 
One  of  its  terms  and  conditions  was  that  in  case  of  any  loss  or 
damage  to  the  property  insured,  it  should  be  optional  with  the 
company  to  rebuild  or  repair  the  building  within  a  reasonable  time, 
giving  notice  to  do  so  within  twenty  days  after  receiving  the  pre- 
liminary proofs  of  loss.  What  construction  should  be  given  to  this 
provision?  What  relation  was  established  by  it  between  the 
parties  ?  The  agreement  is  not  exactly  that  the  defendant  shall 
do  one  of  two  things,  one  of  which  being  performed  satisfied  the 
contract.  There  is  no  absolute  contract  that  the  defendant,  upon 
the  happening  of  a  certain  event,  should  pay  a  sum  of  money  or 
rebuild  the  house.  But  the  agreement  was  that  the  defendant 
should  pay  an  amount  of  money  equal  to  the  loss,  not  exceeding 
$3000.  Call  it  an  indemnity  for  the  loss,  and  the  question  will  not 
be  changed,  for  the  company  might  within  twenty  days  after  proof  of 
the  loss,  elector  decide  to  rebuild  the  building,  and  give  notice  of  such 
election  or  decision.  In  other  words,  the  defendant  had  the  right 
by  the  contract  to  elect  to  rebuild,  and  in  that  way  indemnify  the 
plaintiff  by  rebuilding.  When  the  election  to  rebuild  was  made 
and  notified  to  the  plaintiff,  what  was  the  relation  between  the 
parties?  The  building  had  been  destroyed  by  fire.  The  amount 
of  the  loss  may  or  it  may  not  have  been  known.  There  may  have 
been  dispute  between  the  parties  touching  the  amount  of  the  loiss. 
The  insured  could  only  claim  $3000,  though  the  loss  may  h<.ve 
been  greater.  lie  could  only  recover  his  actual  loss  as  an  indem- 
nity, but  the  actual  amount  of  the  loss  may  have  been,  and  often 
is,  a  matter  of  dispute  and  difficulty  requiring  a  lawsuit  to  settle 
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it.  The  insured  may  claim  a  much  greater  sum  than  the  insurer 
is  willing  to  pay,  and  for  the  purpose  of  avoiding  the  difficulties 
and  litigation  likely  to  arrive  from  such  disputes,  the  insurer 
secures,  hy  the  contract,  a  right  to  indemnify  the  insured  by  rebuild- 
ing the  destroyed  building  instead  of  paying  money,  the  amount 
of  which  is  uncertain,  and  the  insured  agrees  to  accept  indemnity 
in  this  way  in  lieu  of  any  amount  of  money.  All  necessity  for 
ascertaining  the  amount  of  the  loss  ceases  when  the  insurer  under- 
takes the  restoration  of  the  property.  It  seems  to  me  that  when 
the  insurer  elects  to  rebuild,  and  gives  notice  of  such  election, 
the  contract  at  once  is  that  the  insurer  will  rebuild  absolutely  in 
consideration  of  the  premises,  ancf  the  defendant's  agreement  is 
that  the  insurer  may  do  so,  in  satisfaction  of  the  demand,  uncertain 
in  amount,  which  he  claims  of  the  insurer.  This  becomes  the 
absolute  agreement  between  the  parties,  by  virtue  of  the  agree- 
ment originally  made,  and  which,  prior  to  the  election,  was  subject 
to  certain  contingencies,  terms,  and  conditions  ;  and  it  seems  to 
me  that  after  such  election  and  notice,  the  relation  between  the 
parties  is  simply  that  of  a  contractor  to  build,  who  had  received 
the  entire  consideration  in  advance,  and  a  party  for  whom  the 
building  is  to  be  erected  and  who  has  made  full  payment,  there- 
fore, in  advance  of  the  work.  Such,  I  think,  is  the  fair  construc- 
tion' of  the  contract.  This  provision  was  intended  to  obviate  diffi- 
culties, some  of  which  have  been  suggested.  In  this  view  no  action 
could  be  maintained  for  the  purpose  of  recovering  the  $3000,  or 
such  portion  of  it  as  should  be  equivalent  to  the  loss.  There  can 
be  no  inquiry  as  to  the  amount  of  the  loss.  The  action  will  be 
upon  the  contract  to  rebuild,  and  the  amount  of  the  damages  to  be 
recovered  upon  a  breach  of  the  contract,  will  be  determined  as  in 
other  actions  for  the  breach  of  building  contracts,  and  such  amount 
may  exceed  the  $3000.  The  defendant  agreed  that  it  would  build 
the  house,  and  it  has  been  paid  for  its  agreement  and  must  per- 
form the  agreement  or  pay  the  damages. 

The  peculiar  language  used  in  this  provision  has  not  escaped 
attention.  <«  It  shall  be  optional  with  the  insurance  company  to 
replace  and  to  rebuild,"  the  insurance  company  «  giving  notice  of 
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their  intention  to  do  so."  It  may  be  said  that  the  langaage  is  not 
sufficient  to  make  a  present  contract  to  rebuild  after  the  election 
and  notice.  That  although  the  defendant  had  the  optional  right  to 
rebuild  and  elected  to  rebuild,  and  gave  notice  of  intention  to  do 
BO,  still  it  -was  not  bound  to  go  on  and  build,  but  it  might  stop  and 
leave  the  insured  to  his  remedy  for  a  moneyed  indemnity.  This  is 
not,  in  my  opinion,  the  fair  construction  of  the  provision,  nor  was 
such  the  intention  of  the  parties  to  the  contract.  The  option 
was  with  the  defendant,  and  it  was  to  give  notice  of  its  election. 
The  language  as  to  the  notice  may  not  have  been  very  happily 
chosen  in  using  the  word  <<  intention"  instead  of  the  words  election^ 
option^  or  choice ;  but  there  can  be  no  difficulty  about  the  mean- 
ing. The  right  to  rebuild,  and  the  obligation  to  rebuild,  depended 
upon  an  election  to  rebuild,  and  the  notice  was  simply  to  inform 
the  other  party  that  such  election  had  been  made.  The  parties  so 
understood  the  language.  The  notice  actually  given  in  this  case 
said  nothing  about  intention.  Its  language  is :  <<  We  hereby  give 
you  notice  that  we  are  prepared  to  rebuild  said  building,"  and 
this  was  treated  as  sufficient,  and  both  parties  acted  upon  it.  It 
seems  to  me  very  clear  that,  after  the  election  and  notice,  there 
existed  a  contract  between  the  parties  for  the  rebuilding  of  the 
building  destroyed,  and  the  contract  to  make  good  in  money  the 
loss  no  longer  existed  between  the  parties.  If  I  am  right  in  the 
view  taken  of  the  contract,  the  position  that  the  contract  for 
indemnity  in  money  remained  in  force  until  the  house  was  actually 
rebuilt,  must  fail.  This  position  would  seem  to  regard  the  provision 
as  an  accord  not  valid  as  a  satisfaction  until  executed,  whereas  I 
regard  it  as  a  part  of  the  original  a^reem<m^  by  which  this  provision 
might,  upon  the  happening  of  a  certain  contingency,  be  substituted  by 
the  election  of  one  of  the  parties  for  and  in  the  place  of  the  provision 
to  indemnify  in  money,  and  it  is  the  agreement  of  both  parties,  and 
both  are  bound  by  it.  It  is,  I  submit,  an  error  to  suppose  that  this 
was  a  conditional  agreement  by  which,  when  performed,  the  previous 
agreement  to  pay  in  money  was  satisfied,  and  if  not  performed, 
then  such  money  agreement  remained  in  force.  I  have  read  care- 
fully the  dissenting  opinion  of  Justice  Emott  in  the  court  below ; 
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and  though  I  am  not  able  to  coneur  fully  in  his  construction  of 
the  contract,  I  have  no  difficulty  in  adopting  his  argument  against 
the  rule  of  damages  enunciated  at  the  circuit. 

Adsuming  that  the  agreement  to  indemnify  in  money  was  not 
entirely  superseded  by  the  agreement  to  rebuild,  nrhat  would  the 
rights  of  the  parties  be  upon  a  failure  or  partial  failure  to  rebuild? 
The  defendant  had  the  right  to  satisfy  the  claim  for  the  loss  by 
rebailding.  Suppose  the  loss  to  have  been  98000,  and  the  insurer 
expends  $2000  judiciously  and  profitably  towards  the  rebuilding 
of  the  house,  and  then  stops,  and  the  insured  takes  up  the  work 
and  completes  the  house  by  expending  $1000  ?  Has  not  this 
clium  for  damages  been  partially  satisfied  ?  I  certainly  think  so ; 
and  this  is  the  position  of  Justice  Emott.  He  applies  to  the  case 
the  same  principles  applicable  to  an  action  against  a  contractor  for  a 
breach  of  the  contract  to  build,  and  refuses  to  apply  the  strict  rule 
against  a  contractor  who  seeks  to  recover  the  price,  and  is  met  with 
the  objection  that  the  work  has  not  been  completed  according  to 
the  contract.  But  the  learned  justice  limits  the  the  recovery  to  a 
8Qin  not  exceeding  the  amount  that  would  have  produced  indemnity 
had  the  agreement  to  rebuild  never  existed,  and  in  this  we  differ. 
It  seems  to  me  that  this  rule  will  be  very  difficult  in  practice. 
The  indemnity  in  money  can  never  exceed  the  amount  of  the  risk 
specified  in  the  policy.  Suppose  the  risk  taken  to  be  $3000,  and 
the  insurer  elects  to  rebuild  and  actually  expends,  necessarily  and 
properly,  $3000,  and  the  building  is  not  completed,  may  he  stop  and 
leave  the  building  to  be  completed  by  the  insured  at,  say,  the  cost  of 
an  additional  $1000  ?  This  must  be  so  if  the  insured  in  such  case  is 
oqIj  entitled  to  an  indemnity,  measured  by  the  sum  of  money 
specified  in  the  policy ;  for  the  $8000,  having  been  judiciously 
expended,  is  worth  so  much  to  him.  The  learned  justice,  how- 
ever, lays  down  the  rule,  that  the  plaintiff  is  entitled  to  recover 
such  an  amount  not  exceeding  the  amount  of  the  insurance  as  will 
he  necessary  to  make  the  building  erected  equal  in  all  respects, 
a&d  similar  to  the  one  burned.  The  result  of  this  rule  would  be, 
in  the  case  above  supposed,  that  the  plaintiff  could  recover  the 
additional  $1000  expended  by  him  though  the  defendant  had  ex- 
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pended  already  the  full  amoant  insured,  and  this  is  precisely  what 
I  claim.  But  suppose  the  insurer  expends  9^^000,  and  it  costs 
03000  to  complete  the  building,  the  insured,  by  the  rule  laid  down, 
will  recover  $3000.  Will  he  not  in  such  a  case  realize  for  indem- 
nity §4000  ?  Certainly  he  will.  Or  suppose  the  insurer  expends 
$2000,  and  the  insured  $3000,  to  complete  the  building,  the  latter 
will  recover  the  $3000  and  thus  realize  $5000.  He  is  to  recover 
such  an  amount  as  will  be  necessary  to  complete  the  building,  not, 
however,  exceeding  the  amount  of  the  insurance.  Under  such  a 
rule,  an  insurer  who  has  elected  to  rebuild,  and  has  performed  a 
part  of  the  work  and  discovers  that  he  has  a  hard  bargain  and 
cannot  complete  the  work  for  the  amount  of  the  insurance,  will  at 
once  abandon  the  work  or  may  do  so,  being  liable  only  for  the  pay* 
ment  of  the  amount  insured.  Under  such  a  rule  the  amount  of 
the  loss  will  always  come  up  for  litigation  and  adjustment,  and,  as 
I  understand,  the  principal  object  of  the  provision  we  are  consider- 
ing, is  to  permit  the  insurer  to  obviate  all  disputes  and  litigation 
touching  the  amount  of  the  loss  by  replacing  the  articles  lost  or 
damaged,  or  by  repairing  and  rebuilding  the  building  destroyed. 
By  adopting  the  construction  for  which  I  contend,  we  have  a 
simple  rule  which  excludes  any  inquiry  as  to  the  amount  of  the  loss, 
and  the  inquiry  will  be,  has  the  insured  replaced  the  articles  or 
rebuilt  the  building  in  the  manner  agreed,  and  if  not,  the  damages 
will  be  as  in  other  cases  of  the  breach,  by  the  builder,  of  his  agree- 
ment to  build. 

It  is  supposed  that,  in  a  case  like  the  present,  diflSculties  exist 
touching  parties  to  the  action.  I  think  that  the  supposed  difficul- 
ties will  disappear  upon  a  brief  examination  of  the  law  applicable 
to  such  cases.  The  plaintiff  held  two  policies  upon  the  same 
building,  one  issued  by  the  defendant,  taking  a  risk  of  $3000,  the 
other  issued  by  the  Excelsior  Fire  Insurance  Company,  taking  a 
risk  of  $2000.  Each  policy  contained  the  same  provisions  or  con- 
dition touching  the  optional  right  to  rebuild.  In  this  case  both  of 
the  companies  elected  to  rebuild,  and  they  united-  in  one  notice 
that  they  were  prepared  to  rebuild.  The  case  does  not  contain, 
as  it  should,  the  policies.     But  they  were,  of  course,  both  validy 
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and,  in  contemplation  of  law,  constituted  one  policy,  so  far  as  the 
amount  of  loss  was  concerned.  That  is  to  say,  the  insured  could 
not  recover  the  amount  of  his  loss  of  each  insurer  supposing  it  had 
been  less  than  the  smallest  risk.  All  he  is  entitled  to  from  all 
the  insurers  is  one  indemnity.  If  he  recovers  this  of  one  of  the 
insurers,  such  insurer  may  recover  of  the  other,  by  way  of  contri- 
bution, his  proper  proportion.*  It  is  very  common  in  this  country 
to  provide  in  fire  policies,  that  in  case  of  two  or  more  insurances 
upon  the  same  property,  each  insurer  shall  be  liable  only  for  a 
rateable  proportion  of  the  loss.     See  Par.  Mer.  L.  616,  517. 

Whether  it  was  provided  in  the  present  case  that  each  company 
should  only  be  liable  for  its  rateable  proportion  of  the  loss  does 
not  appear,  but   I  think  this  will  be  seen  not  to   be  material. 
Though  the  plaintiff  could  not  have  maintained  a  joint  action 
against  the  companies  upon  these  policies  if  there  had  been  no 
election  to  rebuild,  but  could  have  maintained  separate  actions, 
recovering  from  the  defendant  three-fifths  of  the  loss  not  exceed- 
ing $3000,  and  from  the  other  company  two-fifths  not  exceeding 
12000,  it  does  not  follow  that,  upon  an  election  by  both  companies 
to  rebuild,  he  could  not  maintain  a  joint  action  against  both  upon 
the  agreement  to  rebuild,  I  think  he  could  maintain  such  action, 
and  that  the  action  in  this  case  should  properly  have  been  against 
both  companies.    When  they  jointly  elected  to  rebuild,  they  jointly 
agreed  to  rebuild,  and  were  jointly  liable  in  an  action  for  a  breach 
of  their  agreement.    ,1  have  no  doubt  the  action  would  have  been 
well  brought  against  both  companies.     They  would  not  be  per- 
mitted to  allege  that  they  had  not  jointly  contracted*  with  the 
plaintiff.     I  am  not  prepared  to  say  that  the  action  was  not  well 
brought  against  the  defendant  alone.     I  think  the  plaintiff  might 
well  treat  the  election  to  rebuild  as  the  election  of  each  insurer, 
and  for  a  breach  of  the  building  agreement  maintain  his  action 
against  either  company,  and  recover  full  damages,  or  perhaps  a 
separate  action  against  each  for  full  damages,  collecting  the  dam- 
ages, however,  but  once.     I  think  these  positions  follow  from  the 
legal  relations  and  rights  of  all  the  parties.     The  two  companies 
were  bound  to  pay  the  loss  rateably  if  so  stipulated  in  the  policies, 
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WM  allowed  to  recoyer  on  the  original  seem  to  us  that  there  is  in  that  ease  u  j 
policy  the  sum  of  $560,  being  the  differ^  priritj  or  mutual  relationship  between 
ence  between  the  sums  insured  and  the  them.  The  election,  as  we  have  seen, 
sums  paid  for  former  .  losses.  The  forms  a  substituted  contract,  the  effect 
reasoning  of  the  court  proceeds  upon  of  which  is  quite  different  and  distinct 
the  peculiar  relation  between  a  mutual  from  the  ordinary  contract  of  insurance, 
fire  insurance  company  and  a  party  It  is  not  unlike  the  case  where  an  owner 
insured  by  it.  of  land  has  paid  each  of  two  contractors 
IL  The  case  seems  very  clear  when  the  entire  price  for  building  a  house  on 
the  contract  is  between  the  insured  and  his  estate,  or  where  a  person  has  paid 
a  single  insurer.  Complicated  questions  each  of  two  mechanics  the  price  for  re- 
present themseWes  where  there  is  a  pairing  a  chattel.  He  can  compel 
number  of  separate  insurers.  These  either  one  to  perform  his  contract,  and 
separate  insurances  cannot  be  regarded  the  one  performing  has  no  action  against 
as  a  single  contract,  but  only  as  a  series  the  other,  for  there  is  no  privity  of  any 
of  contracts.  True,  the  law  may  im-  ^^^  between  them.  He  has  simply 
pose  upon  such  insurers  certain  mutual  done  what  he  agreed  to  do  by  a  separate 
obligations  growing  out  of  suretyship,  *"^  independent  engagement.  So  in 
such  as  contribution,  Ac,  but  all  these  are  ^«  case  of  the  insurers  who  have  elected 
implications  from  the  original  contract.  ^^  rebuild,  the  notion  of  indemnity  is  laid 
If  any  of  such  insurers  should  elect  to  •*^^«'  *^^  ^^J  *'®  ^^^^^  special  and 
rebuild  and  thus  make  a  new  contract  distinct  engagements  to  ftilfil  an  ordi- 
btnding  on  itself,  it  cannot  affect  any  nary  builder's  contract  We  do  not  see 
other  insurance  company  which  does  not  ^ow  such  persons  could  be  sued  in  one 
choose  to  rebuild.  It  is  a  grave  ques-  action,  and  doubt  the  soundness  of  the 
tion  whether  the  insurer  electing  to  *«^"»  of  Maryui,  J.,  in  the  principal 
rebuild  would  not  lose  all  right  of  con-  case  to  that  effect.  This  dictum  appears 
tribution  from  the  other  insurers  on  the  to  1>«  inconsistent  with  the  general  course 
ground  that  they  were  liable  only  on  of  his  reasoning,  in  which  we  entirely 
the  original  engagement  and  would  be  concur.  He  says  with  correctness  that 
discharged  when  the  substituted  agree-  *!>«  "g^^t  to  rebuild,  and  the  contract  to 
mcnt  had  taken  its  place.  However  rebuild,  grow  out  of  the  original  agree- 
that  may  be,  it  seems  entirely  clear  that  ment  to  insure.  As  the  original  agree- 
no  special  liability  could  grow  out  of  the  nicnt  to  insure  is  separate  and  distinct 
substituted  contract  as  against  the  in-  by  each  insurer,  we  do  not  see  how  any 
surers  who  do  not  elect  to  rebuild,  substituted  agreement  growing  out  of 
Thus  if  A.  is  insured  by  B.  and  C.  sepa-  two  distinct  agreements  can  be  joint 
rately,  and  B.,  after  a  loss,  elects  to  The  substituted  agreement  must,  aa  a 
rebuild  and  incurs  extraordinary  ex-  matter  of  course,  be  of  the  same  natvre 
pense  from  the  unexpected  rise  of  as  the  original  contract.  When  that 
materials  or  labor,  he  cannot  charge  any  point  is  directly  presented  for  adyudica- 
portion  of  this  expense  upon  B.,  for  his  tion,  we  cannot  doubt  that  it  will  be 
contract  only  binds  him  to  indemnify  A.  held  that  each  insurer  must  be  sued 
against  loss  in  the  ordinary  manner.  separately  on  the  substituted  contract. 

Suppose,  however,  that  B.  and  C.  should  because  his  original  contract  is  single, 
each  elect  to  rebuild,  and  should  give  the        To  sum  up  briefly  our  ideas  on  this 

proper  notice  to  that  effect,  it  does  not  subject    An  ordinary  insurance  poU^ 
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w  to.  agreement  to  indemnify  against  or  that  he  shall  be  held  at  his  option  on 

loss  existing  when  property  is  destroyed,  a  subetitnted  contraot  to  rebuild.     When 

either  partially  or  totally,  by  a  peril  em-  his  election  is  made,  he  cannot  withdraw 

braoed  within  the  terms  of  the  policy,  it.     Each    of    two    separate    insurers 

No  subsequent  rise  in  the  Talue  of  the  may  make  the  same  election,  when  the 

property  will  produce  any  effect  upon  substituted  contract  to  rebuild  will  be 

the  insurer's  liability,   nor  would  the  of   the   same    separate  nature  as  the 

insurer  be  liable  for  any  subsequent  loss  original  contract  to  insure.     One  of  two 

occasioned  by  a  cause  not  within  the  separate  insurers  cannot,  by  his   elec- 

poliey.     On  the  other  hand,  an  agree-  tion,  impose  any  new  obligations  upon 

znent  to  rebuild  is  not  an  insurance  a  co-Insurer  who  makes  no  such  elec- 

tgainst  a  2o««  exuting  when  the  peril  oo-  tion,  and  it  may  be  doubted  whether  the 

curred.    It  is  an  agreement  to  reinstate  duty  of  the  non-electing  insurer  to  eon- 

the  property.    It  m^  serve  to  protect  tribute  for  a  loss  within  the  policy  is  not 

the  insored  against  fkUurt  losses  not  extingvished  by  the  substitution  of  the 

within  the  policy,  so  thai  if  a  building  new  agreement  in  the  place  of  the  one 

partly  destroyed  by  fire  10  taken  down  on  which  he  was,  by  an  implioation  of 

bj  the  public  authorities,  the  insurers  law,  originally  liable, 
must    still  rebuild.    So  if  a  building        These  considerations  would  lead  to  the 

partly  destroyed  by  fire,  was  afterwards  conclusion    that   it  is  injudicious    for 

fully  destroyed  by  the  act  of  God,  as  by  insurers  to  avail  themselves  of  the  elec- 

a  storm,  the  insurers  must  rebuild.    An  tive  clause  unless   under  special  and 

insurer  may  contract  that,  when  a  loss  peculiar  ciroumstanoea. 
ocoars,  he  shall  be  liable  on  the  theory  ^-  ^-  ^' 

of  indemnity  against  the  existing  loss, 
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If  one  partner  insures  the  property  in  his  own  name  only,  and  there  is  no  evidence 
to  show  that  the  insurance  was  really  intended  for  the  benefit  of  the  partner- 
ship, or  that  the  premium  was  paid  firom  the  partnership  ftinds  and  the  trans- 
action subsequently  ratified  by  the  other  partner,  the  policy  will  be  held  to  cover 
his  undivided  interest,  and  no  more. 

The  fact  that  the  agent  of  the  insurer  was  aware  of  the  party's  interest,  and  believed 
and  assured  him  that  he  had  a  right  to  insure  the  whole,  cannot  affect  this 
rule.  One  partner  cannot,  in  his  own  name,  and  for  his  own  benefit,  kisure  the 
interest  of  his  copartner  in  the  partnership  stock,  even  though  such  may  have 
been  the  intention  of  both  the  Insurer  and  insured. 


1  We  are  indebted  for  Uub  oase  to  the  kindness  of  the  reporter,  T.  M.  0«oley, 
Esq. 
YOL.  XII.— 27 
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A  policy  of  insuranoe  contained  a  clause  that  no  sait  or  action  should  be  broaght 
upon  it  unless  within  tweWe  months  after  the  loss  had  occurred.  It  was  held 
that  such  a  limitation  must  rest  upon  the  tacit  condition  that  the  insurer 
should  be  accessible  to  the  service  of  process,  if  not  for  the  whole  twelve  months, 
at  least  for  a  sufficient  time  immediately  preceding  its  close  to  enable  the 
insured  to  commence  suit  against  him  by  the  service  of  process  in  the  ordinary 
legal  mode. 

Where,  therefore,  process  was  issued  thirteen  days  before  the  twelve  months 
expired,  but  service  could  not  be  made  on  the  insurer,  it  was  held  that  the  delay 
was  sufficiently  excused,  and  a  new  suit  might  be  brought  after  the  expiration 
of  the  twelve  months. 

Where  a  policy  of  insurance  was  conditioned  that  if  gunpowder  was  kept  for  sale 
or  on  storage,  without  written  permission  in  the  polioy,  the  policy  should 
thereby  be  rendered  void,  it  was  held  thai  if  the  agent  at  the  time  of  taking  the 
insurance  knew  that  gunpowder  was  kept,  and  was  to  be  kept  on  the  premises, 
the  policy  would  not  thereby  beTendered  void,  whether  permission  was  given  in 
the  polioy  or  not. 

Notice  to  the  agent  that  gunpowder  was  kept,  was  notice  to  the  insurer  ;  and  by 
accepting  the  premium  and  issuing  the  policy,  the  latter  must  be  regarded  as 
having  waived  the  condition. 

JohfiBon  ^  Bighy^  for  plaintiffs  in  error. 
0.  JBawkina,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Christianct,  J. — This  was  a  suit  brought  by  Hall  against  the 
company  upon  two  policies  of  insurance  against  loss  by  fire ;  one 
upon  a  stock  of  goods  in  plaintiff's  store  in  the  Tillage  of  Ham- 
burg, Livingston  county,  Michigan,  to  the  amount  of  $2000,  dated 
January  13th  1860,  and  the  other  for  a  like  amount  in  the  aggre- 
gate, upon  plaintiff's  dwelling-house,  furniture,  clothing,  barn  and 
shed,  hay  and  grain,  and  on  his  store-building  there  situate,  the 
amount  insured  upon  each  being  specified,  that  upon  the  building 
being  (ISO.     This  policy  is  dated  August  9th  1859. 

The  policies  on  their  face  are  declared  to  be  '^made  and  ac- 
cepted in  reference  to  the  conditions  thereto  annexed,  which  are 
to  be  used  and  resorted  to  in  order  to  explain  the  rights  and 
obligations  of  the  parties  in  all  casee  not  therein  otherwise  speci- 
ally provided  for."  By  the  8th  condition  annexed,  it  is  declared, 
among  other  things,  that  ^'  the  keeping  of  gunpowder  and  fire- 
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crackers  for  sale,  or  on  storage,  upon  or  in  the  premises  hereby 
insured,  or  in  any  huilding  containing  property  insured  by  or 
under  this  policy,  without  written  permission  in  the  policy,  shall 
render  it  void  and  of  no  force  or  effect."  The  17th  condition  is 
in  the  following  words :  "  It  is  further  hereby  expressly  provided 
that  no  suit  or  action  against  said  company  for  the  recovery  of  any 
claim  under  or  by  virtue  of  this  policy  shall  be  sustainable  in  any 
court  of  law  or  chancery,  unless  such  suit  or  action  shall  be  com- 
menced within  the  term  of  twelve  months  next  after  any  loss  or 
damage  shall  occur ;  and  in  case  any  suit  or  action  shall  be  com- 
menced against  said  company  after  the  expiration  of  twelve 
months  next  after  such  loss  or  damage  shall  have  occurred,  the 
lapse  of  time  shall  be  taken  and  deemed  as  conclusive  evidence 
against  the  validity  of  the  claim  so  attempted  to  be  enforced." 

It  was  proved  on  the  trial  by  the  plaintiff  below,  who  was  sworn 
as  a  witness  in  his  own  behalf,  and  the  fact  was  undisputed,  that 
at  the  time  of  the  application  for  insurance  of  the  goods,  and  at 
the  date  of  the  policy,  one  Helam  Bennett  was  a  partner  of  the 
plaintiff  in  business,  and  as  such  was  the  owner  of  the  undivided 
one-half  of  the  goods  insured,  and  continued  to  be  such  partner  •and 
owner  until  the  14th  day  of  March  1860,  when  the  plaintiff  bought 
out  his  interest.  There  was  evidence  tending  to  show,  as  to  the 
policy  on  the  goods,  that  King,  the  agent  of  the  company,  came 
to  the  store  and  wanted  to  insure  the  goods  ;  that  plaintiff  signed 
the  application  for  the  policy,  which  was  mostly  blank  when 
signed  ;  that  some  one  came  in,  and  King  turned  around  and  said 
plaintiff  could  sign  it,  and  he.  King,  could  fill  it  out ;  that  plaintiff 
told  King  he  usually  sold  gunpowder,  and  everything  commonly 
sold  in  a  country  store,  and  that  he  intended  to  do  so.  And,  in 
reference  to  the  policy  on  the  store,  there  was  evidence  that  at 
the  time  the  insurance  was  taken,  the  keeping  of  gunpowder  was 
talked  over  with  King,  the  agent,  and  he  was  told  they  had 
powder  in  the  store  and  was  asked  if  it  would  make  any  difference 
if  powder  was  left  for  sale,  to  which  he  replied  "  No." 

There  was  also  evidence  that  plaintiff,  at  the  time  of  the  applica- 
tion for  the  insurance  on  the  goods,  told  the  agent  he  did  not  think 
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he,  plaintiff,  had  a  right  to  insure  Bennett's  share,  and  that  King 
replied  it  would  make  no  difference,  that  plaintiff  had  a  right  to 
insure  the  whole. 

The  fire  occurred  on  the  31st  day  of  March  1860,  hy  which  the 
store-building  and  the  stock  of  goods  were  destroyed. 

The  Circuit  Judge  charged  the  jury  that  "  if  the  agent,  King 
at  the  time  of  the  making  of  the  policy  on  the  goods,  knew  the 
interest  of  the  parties,  that  they  were  jointly  owned  by  the  plaintiff 
and  Bennett,  and  insured  the  whole  stock,  the  policy  would  be 
valid  for  the  whole  stock  insured."  To  this  charge  exception  was 
taken,  and  this  presents  the  first  question  we  shall  consider. 

It  is  evident,  from  the  language  of  the  charge,  that  it  was 
intended  to  instruct  the  jury  that  if  the  agent  at  the  time  of  making 
the  policy  knew  the  interest  of  the  parties,  Ac,  the  policy  would 
be  valid  for  the  whole  amount  of  the  interest  of  both  partners,  and 
that  the  plaintiff  was  entitled  to  recover  in  this  action  the  whole 
amount  of  the  loss  of  all  the  goods,  though  his  interest  at  the  time 
of  the  insurance  was  but  one-half ;  and  though  the  insurance  was 
in  his  name  alone,  and  his  declaration  averred  that  '^  at  the  time 
of  making  said  policy,  and  from  thence  until  the  loss,  &c.,  he  was 
the  owner  of  said  property  insured  by  said  policy,  and  of  the  value 
and  to  the  amount  by  the  said  defendant  insured  thereon." 

Without  attempting  to  decide  what  might  have  been  the  rule  of 
law,  had  it  appeared  from  the  evidence  that  the  insurance  was 
really  intended  for  the  benefit  of  the  firm,  the  premium  paid  from 
the  partnership  funds,  and  the  transaction  subsequently  ratified 
by  the  other  partner,  we  think  where,  as  in  the  present  case,  there 
is  no  evidence  of  the  kind,  and  its  whole  tendency  is  the  other 
way,  the  rule  is  well  settled  in  reference  to  a  fire  policy  like  this, 
that  if  one  partner,  or  part  owner  of  property  held  in  common, 
insure  in  his  own  name  only,  the  policy  will  cover  his  undivided 
interest  and  no  more :  Graves  vs.  Boston  Marine  Insurance  (7o., 
2  Cranch  419,  440 ;  3  Kent  (5th  ed.)  258  ;  2  Duer's  Ins.,  §§  24  & 
20 ;  Finney  vs.  Bedford  Com.  ln%,  Co.y  8  Met.  848 ;  Finney  vs. 
Warren  Ins.  Co.,  1  Met.  16 ;  Pearson  vs.  Lordy  6  Mass.  81 ;  1 
Phil,  on  Ins.  219,  §  391 ;  1  Arnould  on  Ins.  146  and  note.     The 
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rule  may  be  otherwise  where  the  partner  making  the  insurance 
has  made  advances  to  the  firm  which,  by  agreement,  are  to  con- 
stitute a  lien  on  the  goods  insured :  2  Duer  on  Ins.  §§  19  &  24 ;  8 
La.  R.  557. 

We  do  not  see  how  the  agent's  knowledge  of  the  interest  of  the 
parties,  nor  his  belief  or  assurance  that  Hall  had  the  right  to 
insure  the  whole,  can  affect  the  question  so  long  as  the  insurance 
was  not  in  fact  made  on  the  account  and  for  the  benefit  of  the 
firm.  One  partner  cannot,  by  reason  alone  of  his  interest  in  the 
firm  as  such,  insure  in  his  own  name,  and  for  his  own  benefit,  the 
interest  of  his  copartner  in  the  partnership  stock.  And  though 
such  may  have  been  the  intention,  both  of  the  assured  and  of  the 
company,  on  entering  into  the  contract,  the  policy  in  legal  effect 
can  operate  only  as  an  indemnity  against  loss  to  the  extent  of  the 
plaintiffs  undivided  half  of  the  goods.  And  if  the  policy,  when 
made,  did  not  cover  the  other  partner's  undivided  half,  that  portion 
would  not  be  brought  within  it  by  the  plaintiff's  subsequent 
acquisition  of  the  property  from  such  other  partner.  The  charge 
was  therefore  erroneous,  and  as  the  verdict  of  the  jury,  in  accord- 
ance with  the  charge,  was  for  the  whole  amount  of  the  goods,  the 
judgment  must  be  reversed  upon  this  ground.  But  as  there  is  to 
be  a  new  trial,  we  think  it  proper  to  indicate  our  opinion  upon  the 
two  other  questions  raised  in  the  case^ 

It  was  objected  by  the  defendant  below  that  the  action  was  not 
brought  within  the  period  of  twelve  months  after  the  loss,  accord- 
ing to  the  17th  condition  attached  to  the  policy.  It  appears  from 
the  bill  of  exception  that  a  summons  was  issued  in  the  cause 
March  18th  1861 — thirteen  days  before  the  expiration  of  the 
twelve  months — returnable  on  the  second  day  of  April  1861 ;  that 
on  the  3d  day  of  April  1861,  the  sheriff  made  a  return  upon  said 
summons  that  defendant  could  not  be  found  in  his  bailiwick ;  that 
on  the  next  day  another  summons  was  issued  with  which  defendant 
was  served,  nothing  appearing  on  the  summons  showing  it  to  be  a 
continuation  of  the  first,  except  the  word  "  alias"  written  by  the 
clerk  upon  the  face  of  the  seal. 

We  do  not  deem  it  necessary  to  discuss  the  question  whether  the 
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second  summons,  as  an  alias,  operated  strictly  as  a  continuance  of 
the  first,  so  as  to  save  a  right  of  action  against  a  statute  of  limita- 
tions, which  had  run  upon  it  in  the  mean  time  ;  nor  do  we  deem  it 
necessary  to  determine  the  validity  of  this  species  of  limitation 
by  contract.     If  valid  at  all,  it  was  valid  oi  a  cofUractj  and  not  as 
a  statute.     A  limitation  fixed  by  statute  is  arbitrary  and  peremp- 
tory, admitting  of  no  excuse  for  delay  beyond  the  period  fixed, 
unless  such  excuse  be  recognised  by  the  statute  itself.    Bat  a 
limitation  by  contract,  if  valid,  must,  upon  the  principle  governing 
contracts,  be  more  flexible  in  its  nature,  and  liable  to  be  defeated 
or  extended  by  any  act  of  the  defendant  which  has  prevented  the 
plaintiff  from  bringing  his  action  within  the  prescribed  period.    The 
plaintiff  had  the  whole  of  the  twelve  months  in  which  to  bring  his 
suit,  and  it  was  as  competent  for  him  to  institute  it  on  the  last  as 
the  first,  or  any  intervening  day.     And  the  fundamental  idea,  the 
tacit  condition,  upon  which  such  a  limitation  must  rest,  and  with- 
out which  it  could  not  be   tolerated  for  a  moment,  is  that  the 
defendant  should  be  accessible  to  the  service  of  process  by  which 
suit  may  be  commenced  against  him,  if  not  for  the  whole  period, 
at  least  for  a  sufficient  time  immediately  preceding  its  close,  to 
enable  the  plaintiff  to  commence  suit  against  him  by  the 'service  of 
process  in  the  ordinary  legal  mode,  otherwise  the  defendant  would 
be  enabled  to  take  advantage  of  his  own  wrong,  and  by  absenting 
himself  entirely  to  defeat  the  plaintiff's  right  of  action. 

The  defendant,  in  the  present  case,  was  a  foreign  corporation, 
doing  insurance  business  in  this  state.  By  the  Act  of  February 
loth  1859,  full  provision  is  made  for  bringing  the  action  within 
the  state ;  and  the  company,  before  doing  any  business  in  the 
state,  was  required  to  file  in  the  office  of  the  secretary  of  state  a 
resolution  consenting  that  service  of  process  may  be  made  upon 
any  agent  of  the  company.  Nothing  is  said  in  the  case  upon 
what  agent  the  service  of  the  second  summons  was  made,  but  it 
must  have  been  made  upon  some  agent  of  the  company.  It  does 
not  appear  whether  there  was  an  agent  in  the  county  of  Jackson, 
or  in  any  other  particular  county.  It  appears  that  S.  S.  Brown 
was  the  general   agent  of  the  company  for  the  state,   and  that 
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Knight  was  also  an  agent ;  but  neither  their  residence  nor  place 
of  business  is  stated.  From  anything  which  appears  in  the  case 
the  plaintiff  was  as  much  at  liberty  to  bring  his  action  in  Jackson 
as  in  any  other  county,  so  far  as  the  residence  of  an  agent  could 
have  any  bearing,  if,  indeed,  it  could  have  any  under  the  law  ;  and 
if  an  agent  of  the  company  resided  in  Jackson  county,  the  action 
was  certainly  being  properly  brought  there. 

All  that  was  necessary  for  the  plaintiff  to  do  to  excuse  the 
delay  beyond  the  twelve  months  was  to  tabs  the  proper  and  usual 
means  for  instituting  his  suit  and  getting  service  of  process  within 
the  limited  period,  which  he  did  by  issuing  a  summons  thirteen 
days  before  the  expiration  of  that  period,  returnable  two  days 
after  it  expired.  The  return  shows  that  no  service  could  be  had 
during  that  time.  We  can  see  no  possible  ground  for  imputing  any 
want  of  good  faith  to  the  plaintiff  in  his  endeavor  to  get  the  process 
served  in  time.  Upon  the  facts  stated  in  the  case,  therefore,  it 
appears  to  have  been  the  fault  of  the  defendant — ^the  absence  of 
an  agent — that  the  first  summons  was  not  served,  and  the  action  com- 
menced within  the  twelve  months ;  and  this  is  sufiicient  to  defeat 
the  limitation  or  extend  it  till  the  service  was  made  under  the 
second  summons,  which  was  issued  immediately  on  the  return  of 
the  first. 

As  to  the  condition  in  reference  to  the  keeping  of  gunpowder, 
there  was  evidence  from  which  the  jury  were  authorized  to  find 
that  the  agent  knew  it  was  kept  at  the  time,  and  was  to  be  kept 
after  the  insurance,  and  that  he  assented  to  it  and  induced  the 
plaintiff  to  believe  that  it  would  make  no  difference. 

Upon  this  point  the  court  charged  that  "  if  plaintiff  informed 
the  agent  that  he  kept  gunpowder  in  his  store  for  sale,  and  the 
agent  intended  to  insure  against  keeping  it,  but  neglected  to 
indorse  the  permission  on  the  back  of  the  policy,  such  neglect 
would  not  make  the  policy  invalid."  The  condition  did  not  pro- 
vide for  any  indorsement  of  this  kind  upon  the  policy,  but  the 
keeping  of  gunpowder,  was  to  render  the  policy  void  "  without 
written  permission  in  the  policy."  To  this  extent  4he  charge  was 
inaccurate ;  yet  we  do  not  think  it  can  be  treated  as  error  of  which 
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the  company  can  complain,  since  ire  think  the  plaintiff  was 
entitled  to  a  still  stronger  charge  in  his  favor.  We  think  he 
would  have  been  entitled  to  a  charge  that,  if  the  agent  knew  it 
was  kept  and  to  be  kept,  the  keeping  it  would  not  render  the  policy 
void,  whether  the  permission  was  indorsed  or  intended  or  neglected 
to  be  indorsed  or  not. 

But  the  counsel  for  the  plaintiff  in  error  insists  that  the  printed 
condition  was  notice  to  the  assured  of  the  agent's  want  of  authority 
to  assent  to  the  keeping  of  gunpowder,  &c.,  and  that  this  assent 
could  be  given  only  by  the  company  itself.  This,  at  first  view, 
would  seem  plausible  and  might  be  sound,  but  for  another  principle 
which  lies  back  of  it  and  defeats  its  application.  The  principle 
to  which  we  allude  is,  that  notice  to  the  agent  is  notice  to  his 
principal.  The  company  must  be  regarded  as  knowing  what  he 
knew.  If  he  knew  that  powder  was  kept  at  the  time  of  the  insu- 
rance, or  to  be  kept  during  its  continuance,  the  company  must  be 
regarded  as  having  known  it  also.  They  had  power  to  waive  the 
condition ;  and  by  taking  the  premium  and  issuing  the  policy  with 
such  notice  or  knowledge,  they  must  be  regarded  as  having  waived 
the  condition  which  prohibited  its  keeping.  It  would  be  a  gross 
fraud  in  the  company  to  receive  the  premium  for  issuing  a  policy 
on  which  they  did  not  intend  to  be  liable,  and  which  they  intended 
to  treat  as  void  in  case  of  loss  :  Bidwell  vs.  N.  W.  Ins,  Co,^  24  N. 
Y.  302  ;  Frost  vs.  Saratoga  Mutual  Ins.  Oo,^  5  Denio  154  ;  Masters 
vs.  Madison  county  Mutual  Ins.  Co,,  11  Barb.  624  ;  Campbell  vs. 
Merchants'  and  Farmers*  Mutual  Ins.  Co.,  37  N.  H.  35;  Marshall 
vs.  Columbian  Ins.  Co.,  27  N.  H.  157 ;  Hartford  Prot.  Ins.  Co. 
vs.  Harmar,  2  Ohio  (N.  S.)  452 ;  Howard  Fire  Ins.  Co.  vs.  Brun- 
ner,  23  Pa.  St.  R.  60;  dark  vs.  Union  Mutual  Fire  Ins.  Co.,  40 
N.  H.  333.     And  see  Angell  on  Ins.  §  480. 

We  see  no  error  in  the  record  or  proceedings  in  the  court  below, 
except  that  in  reference  to  the  interest  of  the  plaintiff  at  the  time 
of  the  insurance.  For  this  error  the  judgment  must  be  reversed, 
with  costs,  and  a  new  trial  granted. 

All  the  justices  concurred. 
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Court  of  Common  Pleoi  of  the  City  of  New  York. 

ELIZABETH    BURTON    ve.    CECILIA    BURTON     AND     JOHN  J.    CRANE, 

Executors,  Ac,  of  William  E.  Burton,  deceased.* 

An  alien  woman  married  to  an  alien  in  a  foreign  country  and  continuing  to  reside 
there  until  her  husband's  death  did  not  become  a  citizen  of  the  United  States  by 
the  naturalization  of  her  husband  subsequent  to  their  marriage. 

She  is,  therefore,  not  entitled  to  dower  under  the  laws  of  the  state  of  New  York. 

Construction  of  the  Act  of  Congress  of  10th  February  1865,  sec.  2. 

The  plaintiff,  by  this  action,  seeks  to  have  her  dower  admeasured 
in  the  lands  whereof  William  E.  Burton  died  seised.  She  alleges 
in  her  complaint  that  the  plaintiff  and  William  E.  Burton  were 
married  in  England  on  the  10th  April  1823,  and  to  bring  the  case 
within  the  Acts  of  Congress  in  relation  to  the  naturalization  of 
aliens,  she  having,  until  after  Burton's  death,  remained  in  Eng- 
land, embraces  in  her  complaint  the  following  peculiar  allega- 
tion ; — 

^'  That  she  then  was,  and  ever  since  hath  been  and  is  a  free 
white  woman." 

She  further  alleges  that  William  E.  Burton  died  seised  and 
possessed  of  the  property  described  in  the  complaint,  on  the 
10th  day  of  February  1860,  having  devised  the  same  to  the  defend- 
ants in  fee. 

The  defendants,  by  their  answer,  denied  the  marriage,  and  as  a 
second  defence  set  up  the  naturalization  of  Burton  on  the  8th  day 
of  October  1840,  in  Pennsylvania  ;  that  the  plaintiff  was  an  alien, 
having,  ever  since  the  pretended  marriage,  been,  and  still  being, 
a  subject  of  Great  Britain  ;  and,  therefore,  not  entitled  to  dower 
in  the  lands  of  the  testator. 

To  this  second  defence  the  plaintiff  demurred. 

Charles  0*  Connor  and  B.  F.  Dunning^  for  the  plaintiff. — Bur- 
ton, being  a  citizen  of  the  United  States  on  the  10th  day  of  Febru- 
ary 1855,  the  plaintiff,  as  his  wife,  by  force  of  the  Act  of  Congress 

'  We  are  indebted  for  this  case  to  the  courtesy  of  Edmund  R.  Robinson,  Esq.,  of 
Mew  York. 
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passed  on  that  day,  also  became  a  citisen  of  the  United  States ; 
nothing  in  the  Act  of  1802  could  be  construed  as  requiring  an 
actual  residence  here ;  by  construction  of  law  the  plaintiflTs  resi- 
dence, at  the  time  of  the  passage  of  the  Act,  was  the  same  as  that 
of  her  husband.  Under  the  act  of  the  legislature  of  this  state, 
passed  April  30th  1845,  the  plaintiff  was  entitled  to  recover  her 
dower. 

Edmund  R.  Hobinson^  for  defendants. — An  alien  is  not  entitled 
to  be  endowed  of  lands  of  her  husband,  whether  he  was  a  citizen 
or  not.  The  plaintiff  does  not  come  within  the  Act  of  Congress 
of  1855,  because,  until  after  the  death  of  Burton,  she  neyer  resided 
or  came  within  the  United  States. 

The  opinion  of  the  court  was  delivered,  March  17th  1864,  by 

Bradt,  J. — In  this  case  a  question  is  presented,  for  the  first 
time,  which  involves  a  construction  of  the  2d  section  of  the  Act 
of  Congress,  passed  on  the  10th  February  1855,  which  is  as 
follows  : — 

"  Any  woman  who  might  lawfully  be  naturalized  under  the 
existing  laws,  married,  or  who  shall  be  married  to  a  citizen  of  the 
United  States,  shall  be  deemed  and  taken  to  be  a  citizen  of  the 
United  States:"  (10  Statutes,  at  Large,  p.  604,  §  2;  Brightly's 
Digest,  p.  132,  §  2.) 

The  plaintiff  was  the  wife  of  William  E.  Burton,  now  deceased. 
They  were  both  born  in  Great  Britain.  After  their  marriage,  Mr. 
Burton  came  to  this  country  and  continued  to  be  a  resident  thereof 
until  his  death.  He  was  duly  naturalized  in  the  year  1840.  The 
plaintiff  continued  to  be  a  resident  of  her  native  land  until  after 
the  death  of  her  husband,  when  she  came  to  this  country,  and  in 
this  action,  under  and  by  virtue  of  the  Act  of  Congress  referred  to, 
claims  a  right  of  dower  in  the  lands  of  which  he  died  seised.  The 
diflScultics  which  present  themselves  in  this  case  arise  from  the 
ambiguity  of  the  section  which  has  been  recited.  What  is  meant 
by  the  words  "  any  person,  who  might  lawfully  be  naturalized 
under  the  existing  laws,  married  to  a  citizen  of  the  United  States"  ? 
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The  rest  of  the  section  is  free  from  obscurity.  The  language 
^employed  by  the  lawgivers  would  seem  to  extend  the  rights  of 
citizenship  to  every  woman  married  to  a  citizen  of  the  United 
States,  whether  such  marriage  took  place  before  or  after  the 
husband  became  a  citizen,  and  whether  the  wife  was  or  was  not  a 
resident  of  this  country,  either  at  the  time  of  the  marriage  or 
subsequently. 

Did  the  Congress  of  the  United  States,  enacting  this  law,  intend 
that  it  should  have  such  an  effect  ?  We  must,  as  suggested  by 
Chief  Justice  Tanet,  gather  their  intention  from  the  language 
used,  comparing  it,  where  ambiguity  exists,  with  the  laws  upon 
the  same  subject,  and  looking,  if  necessary,  to  the  public  history 
of  the  times  in  which  it  was  passed ;  Aldridge  vs.  Williams^  3  How. 
U.  S.  Rep.  24 ;  and  adopting  that  suggestion  as  a  guide,  a  con- 
clusion may  be  drawn,  which  will  remove  the  doubts  and  reveal 
the  design  of  the  act  under  consideration.  The  act  itself  was 
framed  (see  section  first)  in  reference  to  the  issue  of  citizens  of 
this  country  born  abroad.  Necessity  for  legislation  on  that 
subject  undoubtedly  provoked  it.  A  very  able  review  by  Mr. 
Horace  Binney  of  the  acts  of  Congress  in  force  on  that  subject 
and  of  the  various  attempts  to  remedy  the  existing  legal  defects 
will  be  found  in  2  American  Law  Register  193,  and  I  entertain  the 
belief  that  the  review  mentioned  contributed  much  to  the  enact- 
ment of  the  law.  It  will  not  be  necessary  for  the  determination 
of  the  question  involved  in  this  case,  however,  to  consider  in  detail 
the  whole  scope  of  legislation  upon  the  subject  of  the  citizenship 
of  children  born  abroad  whose  parents  were  or  whose  father  was  a 
citizen  of  the  United  States,  but  to  refer  to  it  as  incidental  to  the 
question  on  hand,  the  two  subjects  embraced  in  the  Act  of  1855 
being  kindred  to  and  growing  out  of  each  other.  It  will  be  suffi- 
cient, therefore,  in  relation  to  the  subject  embraced  in  the  first 
section  of  the  Act  of  1855  to  say  that  under  the  then  existing 
laws  the  child  of  a  citizen  of  the  United  States  born  abroad  was 
an  alien,  and  that  even  under  the  Act  of  Congress  passed  in  1802 
(Brightly's  Digest,  p.  35),  the  child  of  an  alien  mother  born 
abroad  was  an  alien  although  the  father  was  in  fact  a  citizen. 
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Some  attempts  were  made  in  Congress  to  remedy  this,  and  bills 
were  introduced  for  that  purpose.  One  reported  by  Mr.  Wall  in 
1841,  another  introduced  by  Mr.  Webster  in  1848,  and  still  another 
by  Mr.  Bradbury  in  1852.  None  of  these  bills  were  passed,  how- 
ever— ^they  were  unlike  in  phraseology  or  dissimilar  in  scope. 
The  bill  reported  by  Mr.  Wall  contained  no  express  provision  in 
reference  to  women.  The  bill  of  Mr.  Webster  provided  that  the 
children  of  citizens  of  the  United  States  born  out  of  the  limits  of 
the  United  States  should  be  considered  as  citizens  of  the  United 
States,  and  also  by  the  second  section,  "that  every  woman  married, 
or  who  should  be  married  to  a  citizen  of  the  United  States,  and 
should  continue  to  reside  therein,  should  be  deemed  and  taken  to 
be  a  citizen  of  the  United  States."  The  bill  introduced  by  Mr. 
Bradbury  was  precisely  the  same  as  Mr.  Webster's;  but  the 
Judiciary  Committee  recommended  that  the  second  section  should 
be  stricken  out.  (Review  of  Mr.  Binney,  Bupra  ;  see,  also.  Con- 
gressional Globe,  and  Appendix,  Second  Session,  Twenty-sixth 
Congress,  pp.  181-212;  Congressional  Globe,  First  Session,  Thir- 
tieth Congress,  p.  834 — Mr.  Webster's  remarks,  and  p.  844,  his 
bill ;  Congressional  Globe,  Part  Second,  Twenty-fourth  Volume, 
Eirst  Session,  Thirty-second  Congress,  pp.  991-1352.)  It  will 
thus  be  seen  that  legislation  in  Congress,  so  far  as  it  extended  to 
alien  wives  prior  to  the  year  1865,  contemplated  a  continued 
residence  by  them  in  this  country,  which  was  the  effect  of  the  pro- 
vision in  Mr.  Webster's  bill,  and,  as  we  have  seen,  the  Judiciary 
Committee,  at  a  subsequent  period,  recommended  that  even  the 
grant  of  that  privilege  should  be  discountenanced.  The  con- 
ditional qualification  of  continued  residence  by  the  wife  may  have 
been  regarded  as  objectionable,  because  it  was  not  imposed  upon 
the  husband,  and  his  civil  condition  might  continue,  while  hers 
would  change.  But  whether  that  was  so  or  not,  no  substitute  was 
suggested  for  that  section  by  the  committee.  The  assault  upon  it 
was  sweeping.  The  Act  of  1855,  therefore,  as  we  glean  from  this 
previous  legislation,  though  unfinished,  the  history  of  the  legisla- 
tive object  to  be  attained  by  it,  and  as  well  the  general  considera- 
tions which  influenced  nations  in  framing  naturalization  laws,  was 
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designed,  certainlyy  for  the  benefit  of  an  alien  white  woman, 
whether  resident  or  not,  married  to  a  person  who  was  at  the  time 
of  the  marriage  a  citizen  of  the  United  States,  thus  securing,  by 
the  same  law,  the  rights  of  citizenship  to  the  children  of  American 
citizens  born  abroad,  and  to  such  alien  wife  all  legal  rights  of 
citizenship,  which  otherwise,  and  by  reason  of  her  alienism,  she 
might  not  possess.  (See  opinion  of  Judge  Ingraham  in  case  of 
Qreer  vs.  Sank%ton^  decided  in  the  Supreme  Court,  First  District, 
adopting  a  like  construction  upon  similar  phraseology  in  a  kindred 
case.) 

This  was,  in  my  judgment,  the  primary  object  of  the  act,  if  it  be 
not  the  full  scope  of  its  intent.  It  was  a  legislative  measure 
passed  in  reference  to  citizens  of  the  United  States,  and  bearing 
upon  such  marital  relations  with  alien  women  as  they  might 
establish.  Construed  with  liberality,  however,  it  might  be  held, 
also,  to  extend  to  an  alien  woman  resident  in  this  country,  though 
married  abroad  to  an  alien,  and  who  came  to  this  country  with  him 
or  followed  him  herey  or  in  that  way,  or  in  one  of  these  ways, 
identified  herself  with  the  country  of  his  adoption.  Such  a  con- 
struction would  produce  an  affect  analogous  to  that  of  the  statute 
which  confers  citizenship  upon  the  alien  minor  children,  dwelling 
in  the  United  States,  of  a  person  who  becomes  a  citizen.  (Act, 
Brightly's  Digest,  p.  86,  §  8.) 

In  this  case,  the  plaintiff  has  neither  sought  to  derive  the  benefit 
of  her  husband's  naturalization  by  coming  with  or  following  him 
here,  nor  entitled  herself  to  the  benefit  of  a  liberal  construction  in 
her  favor  of  the  act,  as  suggested,  by  a  residence  in  this  country  of 
any  duration  prior  to  her  husband's  death.  Her  rights,  therefore, 
as  a  citizen,  depend  entirely  upon  the  construction  of  the  section  ' 
of  the  statute  under  consideration,  and  I  am  of  the  opinion  that  she 
has  no  claim  upon  her  husband's  estate  thereunder.  He  was  not, 
when  he  married  her,  a  citizen  of  the  United  States,  and  she  was 
never  a  resident  thereof  during  his  life.  On  the  contrary,  she 
was  and  continued  to  be  both  alien  and  stranger. 

The  plaintiff  being  an  alien,  and  having  married  an  alien^  and 
not  having  resided  in  this  country  prior  to  her  husband's  dealh, 
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has  no  dower  right  in  the  lands  of  which  her  husband  died  seised, 
under  the  provisions  of  the  act  of  the  legislature,  passed  in  1845, 
Session  Laws  1849,  p.  94. 

The  precise  point  has  been  decided  in  the  case  of  Oreer  vs. 
Sankiton^  supra.  For  these  reasons,  I  think  the  defendants 
entitled  to  judgment  upon  the  demurrer. 

Judgment  accordingly. 
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Mercer  Beasley,  Reporter.    8vo.,  pp.  596.    Trenton :  PhUlips  &  Bosirell,  Prs. 
Shp.,  $5.00. 

Nkw  York. — Statutes  at  Large  of  Xew  York,  comprising  the  I^erised  Statotes 
ae  they  existed  Ist  July  1862,  and  all  the  General  Public  Statutes  then  in  force, 
with  References  to  Decisions  and  Notes  of  the  Refers.  Edited  by  John  W. 
Edmonds.    5  vols.  Svo.    Albany :  W.  C.  Little.    Shp.,  $25.00. 

Nkw  York. — Supplement  to  the  Fifth  Edition  of  the  Revised  Statutes  of  the 
State  of  New  York,  containing  the  Amendments  and  General  Statutes  passM 
since  the  Fifth  Revision.  Arranged  by  Isaac  Edwaids.  8vo.,  pp.  iii.,  782. 
Albany :  Banks  &  Bros.    Shp.,  $5.00. 

Nbw  York. — ^The  Code  of  Procedure  of  the  State  of  New  Yoi^  as  Amended 
to  1862,  with  the  Rules  of  Court,  and  Appendix  of  Terms,  and  an  Index. 
Edited  by  John  Townshend.    12mo.,  pp.  303.    Voorhtes,  N.  Y.    Roan,  $1.25. 

Nbw  York. — Amendment  to  the  Code  of  Procedure,  1863.  16mo.,  pp.  10. 
N.  Y. :  J.  S.  Voorhies.    Paper,  25  cts. 

New  York. — A  Digest  of  New  York  Stetutes  and  Reports,  from  tlie  Eaiiiest 
Period  to  the  Year  1860.  By  Benjamin  Yaughan  Abbott  and  Austin  Abbott 
Comprising  the  Adjudications  of  all  the  Courts  of  the  State.  Vol.  Y.  (oondu* 
sion.)    Royal  Svo.    N.  Y. :  John  S.  Voorhies.    Shp.,  $5.50. 

New  York. — Digest  of  New  York  Statutes  and  Reports  from  Jan.  1860  to 
July  1863.  By  Benj.  V.  Abbott  and  Austin  Abbott  Being  a  Supplement  to 
Abbott's  New  York  Digest.  Royal  8vo.,  pp.  Ix.,  673.  N.  Y  :  J.  S.  Voorhies. 
Shp.,  $5.50. 

Nkw  York.— 'Reports  of  Cases  determined'  in  the  Court  of  Appeals  of  the 
State  of  New  York.  By  E.  Peshine  Smith.  Vols.  X.  and  XL  8vo.  Albany: 
Wm.  Gould.    Shp.*  ea.  $2.50. 

New  York. — Reporto  of  Cases  in  Law  and  Equity  determined  in  the  Siqiveme 
Court  of  the  State  of  New  York.  By  Oliver  L.  Barbour,  LL.D.  Vols.  37, 
38,  39.    Albany :  W.  C.  Little.    Shp.,  ea.  f4.00. 

New  YoRK.-^Reports  of  Cases  determined  in  the  Snpetior  Ooort  of  the  City 
of  New  York.  By  Joseph  S.  Bosworth,  LL  J>.,  Chief  Justice  0!*  the  Court 
Vol.  VII.,  pp.  vi.,  725.    Albany :  W.  C.  Little,    $6.00. 

New  York. — Reports  of  Praotioe  Cases  determined  in  H^  Coarto  of  tbe 
State  of  New  York ;  with  a  Digest  of  all  Points  ef  Praotiee  embraced  in  the 
Standard  New  York  Reports  issued  during  the  Period  oovered  by  these  Vol- 
umes. By  Abbott  Brothers.  Volis.  XIV.,  XV.,  XVI.  N.  Y. :  Vooriiies. 
Shp.,  ea.  $3.50. 

New  York.— Practice  Reports  in  the  Sopreme  Courto  and  Oonrt  of  Appeals 
of  the  State  of  New  York.  By  Nathan  Howard,  Jr.  Vol.  XXV.  8fo.,  pp. 
iv.,  594.    Albany :  Wm.  Gould.    Shp.,  $3.50. 

New  York  Citt. — ^A  CompHstion  of  the  La*WB  of  the  State  of  Nerw  York, 
lekting  particulaily  to  the  City  of  New  York.  Prepared  st  the  Bequest  of 
the  Common  Council,  by  David  T.  Valentine,  and  pnbliihed  under  4heir 
direcUon.    8vo.y  pp.  iii.,  1396.    £.  Jones  ft  Co.,  Prs.,  N.  Y.    Shp.,  $6.00. 
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Ohio. — ^Reports  of  Cases  determined  m  the  Sapreme  Court  of  Ohio.  By 
Leander  J.  Critchfield.  New  Series.  Vol.  XIII.  8?o.,  pp.  x.,  698.  Ciucin- 
Dati :  R.  Clark  &  Co.    $4.00. 

Pabish  Will  Cass.— la  the  Court  of  Appeals.  Statement  of  Facts  and 
Opinion  of  the  Court.    Royal  Sto.,  pp.  123, 43.    Appleton,  N.  Y.    Pap.,  50  cts. 

PiNNSTLVANiA. — A  Digest  of  the  Laws  of  Pennsylvania  from  the  Year  1700 
to  1862.  Originally  compiled  by  John  Purdon,  Esq.  9th  £d.  Revised,  with 
Marginal  References,  Foot  Notes  to  the  Judicial  Decisions  and  Contents ;  a 
Digested  Syllabus  of  each  Title ;  and  a  new,  full,  and  exhaustive  Index.  By 
Frederick  C.  Brightly.  Royal  8vo.,  pp.  xxx.,  1264.  Phila.:  Kay  &  Bro. 
8hp.,  $5.00. 

PiXNBTLTANiA. — ^Roports  of  Cascs  Adjudged  in  the  Supreme  Court  of  Penn- 
sylvania. By  Robert  £.  Wright,  State  Reporter.  Vols.  Y.,  VI.,  and  VII., 
being  Vols.  XLL,  XLII.,  and  XLIII.  of  the  Series.  8vo.  Phila. :  Kay  &  Bro. 
Shp.,  ea.  $4.00. 

Pbilaailphia  Reports. — ^Vol.  III.  Containing  the  Decisions  published  in 
the  "  Legal  Intelligencer"'  for  1858  and  1859  incL  By  Henry  £.  Wallace, 
Esq.    8yo.,  pp.  558.    Phila. :  King  and  Baird.    Shp.,  $5.00. 

PoMBBOT. — ^An  Introduction  to  Municipal  Law.  Designed  for  Genera) 
Readers  and  for  Students  in  Colleges  and  Higher  Schools.  By  John  Norton 
Pomeroy.    N.  Y. :  D.  Appleton  &  Co.    1  Vol.  8vo.,  pp.  544.    CI.,  $3.00. 

Rebts. — The  Law  of  Baron  and  Feme,  of  Parent  and  Child,  Guardian  and 
Ward,  Master  and  Servant,  and  of  the  Powers  of  Courts  of  Chancery ;  with  an 
Bssay  on  the  Terms  Heir,  Heirs,  Heirs  of  the  Body.  By  Tapping  Reeve.  3d 
Ed.,  with  Notes  and  References  to  English  and  American  Cases.  By  Amasa 
J.  Parker,  and  Charles  £.  Baldwin.  8vo.,  pp.  677.  Gould,  Albany.  Shp.,  $5.00. 

ScBiBNBR. — A  Treatise  on  the  Law  of  Dower.  By  Charles  II.  Scribner. 
8vo.,  pp.  xxxviii.,  664.    Phila. :  Lippincott  k  Co.    Shp.,  $6.00. 

Sbwbll. — Praotioe  in  the  Executive  Departments  of  the  Government,  under 
the  Pension,  Bounty,  and  Prise  Laws  of  the  United  States ;  with  Forms  and 
Instraetions  for  ooUeoting  Arrears  of  Pay,  Bounty,  and  Prize  Money,  and  for 
obtaining  Pensions.  By  Robert  Sewell.  N.  Y. :  D.  Appleton  &  Co.  8vo., 
pp.  358.    Law  Shp^ 

Smith. — ^The  Practice  in  Proceedings  in  the  Probate  Courts,  ^c. ;  with  an 
Appendix  of  Practical  Forms,  &fO,  By  William  L.  Smith.  12mo.,  pp.  viii. 
Boston :  Little,  Brown  &  Co.    CI.,  $1.50. 

Tax  Law  Dbcxbions  (Tjbb),  aiphabeiicajly  arranged,  together  with  a  Com* 
plete  Stamp  Directory.  Prepared  from  the  OSoial  Forms,  with  Citations,  Foot 
Notes,  and  Refexencea.    12mo.,  pp.  77.    Besadle  &  Co.,  N.  Y.    Paper,  10  cts. 

Tax  Law. — ^New  and  Complate  Tax-Pi^er's  Manual,  containing  the  Direct 
and  Excise  Taxes ;  .with  the  recent  Amendm^ta  by  Congress,  and  the  Deci* 
sioBft  of  the  Commisaioner ;  also  Complete  Marginal  References,  and  an  J^xiar 
,.8hovriog  all  Uie  Itema  of  Taxa^oo,  the  Mode  of  Proceeding,  ai^d 
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the  Duties  of  the  OflScers.    With  an  Explanatory  Preface.    8vo.,  pp.  iv.,  148, 
36.    Applcton,  N.  Y.    Paper,  50  cts.    CL,  75  cts. 

Tiffany  and  Bullard. — The  Law  of  Trusts  and  Trustees  as  administered 
in  England  and  America.  Embracing  the  Common  Law,  together  with  the 
Statute  Laws  of  the  Several  States  of  the  Union,  and  the  Decisions  of  the 
Courts  thereon.  By  Joel  Tiffany  and  E.  F.  Bullard.  8vo.,  pp.  xliv.,  940. 
Albany :  W.  C.  Little.     Shp.,  $6.50. 

United  States. — An  Analytical  Digest  of  the  Laws  of  the  United  States 
from  the  Commencement  of  the  35th  to  the  End  of  the  37 th  Congress,  1857-1863 ; 
completing  Brightly 's  United  States  Digest  to  the  Present  Time.  By  Fre- 
ilerick  C.  Brightly.  Boyal  8vo.,  pp.  xvii.,  1087-1476.  Phila. :  Kay  k  Bro. 
Shp.,  $3.50. 

United  States. — The  Statutes  at  Large  and  Treaties  of  the  United  States 
of  America,  parsed  at  the  Third  Session  of  the  Thirty-seventh  Congress, 
1862-63.  Carefully  collated  with  the  Originals  at  Washington.  Edited  by 
George  P.  Sanger.     Royal  8vo.    Little,  Brown  k  Co.,  Boston.    Paper,  $1.25. 

United  States. — The  Statutes  at  Large,  Treaties  and  Proclamations  of  the 
United  States  of  America,  from  December  5, 1859,  to  March  3, 1863.  Arranged 
in  Chronological  Order,  and  carefully  collated  with  the  Originals  at  Washing- 
ton ;  with  reference  to  the  matter  of  each  Act  and  to  the  subsequent  Acts  on  the 
same  subject.  Edited  by  George  P.  Sanger.  By  authority  of  Congress.  Vol. 
XII.    8vo.,  pp.  zsx.,  1443.    Boston :  Little,  Brown  &  Co.    Shp.,  $5.50. 

United  States.— Reports  of  Cases  determined  in  the  Supreme  Court  of 
the  United  States.  By  J.  S.  Black,  LL.D.  Vol.  I.,  8to.,  pp.  649.  VoL  II., 
8vo.,  pp.  746.    Washington :  W.  II.  k  0.  H.  Morrison.    Shp.,  ea.  $5.50. 

United  States. — Decisions  of  the  Supreme  Court  of  the  United  States,  re- 
lating to  Taxation  of  Bank  Stocks,  &c.,  ^.,  by  States  and  Cities.  8to.,  pp. 
63,  xiii.    N.  Y. :  J.  S.  Homant*,  Jr.    Paper,  50  cts. 

United  States  Bank  Law  (The). — An  Act  to  provide  a  National  Currency, 
secured  by  ^  Pledge  of  United  States  Stocks,  and  to  provide  for  the  Ciroulation 
and  Redemption  thereof.  Approved,  February  25,  1863.  8yo.,  pp.  xii.,  28. 
Appleton,  N.  Y.    Paper,  25  cts. 

United  States. — The  New  Postal  Law,  as  approved  March  3,  1863.  8to., 
pp.  6.    N.  Y.:  S.  Tousey.    Paper,  5  cts. 

United  States. — A  Hand-Book  of  the  United  States  Tax  Law  (approved 
July  1,  1862),  with  all  the  Amendments  to  March  4,  1863 ;  oomprisiDg  the 
Decisions  of  the  Commissioner  of  Internal  Revenue,  together  with  Copious 
Notices  and  Explanations.  For  the  use  of  Tax-Payers  of  every  Class,  and  the 
Officers  of  the  Revenue  of  all  the  States  and  Territories.  Compiled  from 
Official  Sources.  By  Amasa  A.  Redfield,  Counsellor-at-Law.  12mo.,  pp.  312. 
Voorhies,  and  Baker  k  Godwin,  N.  Y.    CI,  $1.25.    Shp.,  1.50. 

United  States. — The  National  Tax  Law  as  Amended ;  Embodying  all  the 
Official  Decisions,  Official  List  of  Assessors  and  CoUeotors,  Alphabetical 
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Schedule  of  Taxable  Articles,  Gopioas  Indexes,  &c.  With  a  Complete  Com- 
pendium of  Stamp  Duties,  and  an  Explanatory  Preface.  Compiled  and  Ar- 
ranged by  Edward  H.  Hall,  Washington,  D.  C.  I2mo.,  pp.  136,  Carloton, 
N.  Y.    CI.,  75  eta.    Paper,  50  ct«. 

United  Statks. — The  National  Tax  Law  of  July  1st  1862,  and  the  Amenda- 
tory Act  of  March  3d  1863 ;  together  with  a  complete  Alphabetical  Summary 
of  Articles  taxed  and  the  Rates  imposed.  12ma,  pp.  124.  Beadle  &  Co.,  N.  Y, 
Paper,  10  cts. 

United  States. — The  Tax  Law,  complete  as  Amended,  together  with  a  com- 
plete Stamp  Directory ;  also  the  United  States  Conscript  Act,  or  Nationul 
Militia  Bill.    12mo.,  pp.  38.    Milwaukee :  Lyon  &  Paul.    Paper,  10  cts. 

Upton. — The  Law  of  Nations  affecting  Commerce  during  War;  with  a  Re- 
view of  the  Jurisdiction,  Practice,  and  Proceedings  of  Prize  Courts.  By  Francis 
H.  Upton,  LL.B.    3d  Ed.    8to.,  pp.  xxi.,  505.    Voorhies,  N.  Y.    Shp.,  $5.00. 

Vekxokt. — Reports  of  Cases  determined  in  the  Supreme  Court  of  Vermont. 
By  William  G.  Shaw.  Vol.  XXXIII.  New  Series,  Vol.  IV.  8vo.,  pp.  vii., 
763.    Rutland:  Tuttl6&  Co.    Shp.,  $4.50. 

Washburn. — A  Treatise  on  the  American  Law  of  Easements  and  Servitudcj». 
By  Emory  Washburn,  LL.D.  8vo.,  pp.  xxviii.,  640.   Childs,  Phila.  Shp.,  §^5.00. 

Whkaton. — Elements  of  International  Law.  By  Henry  Wheaton,  LL.D. 
2d  Annotated  Ed.  By  William  Beach  Lawrence.  8vo.,  pp.  xiv.,  Ixxix., 
1095,  47.     Boston :   Little,  Brown  &  Co.    Shp.,  $7.50. 

WuiTTAKER. — Practice  and  Pleadings  in  Actions  in  the  Courts  of  Record  in 
the  State  of  New  York  under  the  Code  of  Procedure  and  other  Statutes,  where 
applicable ;  with  an  -i^pcndix  of  Forms.  By  Henry  Whittaker.  3d  Ed.  2 
Vols.    8vo.,  pp.  Ixxxii.,  080:  xix.,  1111.     Voorhies,  N.  Y.     Shp.,  $12.00. 

Williams. — Memorial  of  Hon.  Thomas  Scott  Williams,  late  Chief  Justice  of 
Connecticut,  and  President  of  the  American  Tract  Society.  18mo.,  pp.  104. 
Portrait.     N.  Y. :  Am.  Tract  Society. 

Willis  — A  History  of  the  Law,  the  Courts,  and  the  Lawyers  of  Maine,  from 
its  First  Colonisation  to  the  Early  Part  of  the  Present  Century.  By  William 
Willis.   8vo.,  pp.  iv.,  712.    18  Portraits.    Bailey  &  Noyes,  Portland.    CI.,  $3.50. 

Wisconsin. — Reports  of  Cases  determined  in  the  Supreme  Court  of  the  State 
of  Wisconsin;  with  Tables  of  the  Cases  and  Principal  Matters.  By  Phillip  L, 
Spooner,  Official  Reporter.  Vol.  XXII.  8vo.  Madison :  Atwood  &  Rublee, 
Prs.    Shp.,  $5.00. 
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ABSTRACTS  OF  RECENT  ENGLISH   DECISIONS.' 

Action  at  Law, —  When  maintainable. — By  Parties  clothed  with  Title 
hy  Foreign  Law. — A  woman  who  has  become,  by  the  laws  of  France, 
personally  liable  for  her  husband's  debts,  and  has  pidd  them  after  his 
death,  and  who  is  by  the  same  laws  entitled  to  sue  a  defendant  in  her  own 
right  to  recover  back  the  money  so  paid,  has  a  primd  facie  right  to  bring 
such  action  in  this  country  without  first  taking  out  administration  here. 
She  is  entitled  to  the  like  privilege,  as  donee  by  the  laws  of  France,  of  her 
deceased  husband's  rights  of  action :  Vanqiielin  vs.  Bouard,  12  W.  R. 
128— C.  P. 

Action  at  Law. — In  respect  of  Torts  committed  abroad. — Where  by 
the  law  of  ^  foreign  country,  compennation  or  damages  may  be  recovered 
in  such  country  for  an  assault  there  committed,  an  action  is  maintainable 
in  England  by  a  British  subject  for  such  assault,  although  proceedings 
taken  at  his  instance  are  pending  in  the  foreign  court  in  respect  of  the 
same  assault :  Seymour  (^Lord)  vs.  Scott,  1  H.  &  C.  219  ;  9  Jur.  N.  S. 
522;  32  L.  J.,  Exch.  61;  8  L.  T.,  N.  S.  511— Exch.  Cham. 

Action  at  Lata. — Pendency  of  another  Action  in  respect  of  same  Matter. 
— An  action  having  been  brought  by  an  assignee  under  a  bill  of  sale,  his 
title  being  founded  on  a  notice  given  under  it,  which,  being  objected  to  as 
invalid,  a  rule  to  enter  a  nonsliit  was  pending;  afterwards  he  brought 
another  action  for  the  same  goods,  but  founded  on  a  title  which  had  sub- 
sequently arisen  (by  reason  of  the  bill  of  sale  having  become  absolute), 
and,  the  defendant  not  agreeing  to  a  stet  processus  in  the  former  action 
without  costs,  the  court  allowed  both  actions  to  proceed :  Marshall  vs. 
Goadby,  11  W.  R.  365— Q.  B. 

Banker  and  Banking  Company. —  Customers*  Accounts, —  Charging 
Interest. — A  customer,  being  indebted  to  his  bankers  upon  an  account 
current,  upon  which  compound  interest  had,  according  to  custom,  been 
charged,  executed  a  mortgage  to  the  bankers  to  secure  the  amount  of  the 
account  current.  He  subsequently  executed  a  creditor's  deed,  of  which 
the  bankers  were  the  trustees,  and  from  that  time  ceased  to  draw  upon 
or  pay  money  into  the  account.  Held,  that  simple  interest  only  could  be 
charged  fVom  the  date  of  the  deed  upon  the  balance  due :   Crosskill  vs. 


'  From  the  Digest  of  English  Decisions  during  the  year  1863.  The  letters  at  ihe 
end  of  the  paragraphs  indicate  the  courts  in  which  the  cases  were  decided^  and  the 
Jurist,  Law  Times,  Law  Journal,  Weekly  Reporter,  and  other  publications  in 
which  they  are  reported. 
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Bower;    Bower  Vs.  Turner,  9  Jur.  N.  S.  267;  32  L.  J.,  Chanc,  540; 
11  W.  R.  411 ;  8  L.  T.,  N.  S.  135-~R. 

Banker's  Accounts. — Mode  of  Keeping. — As  between  a  banker  and  his 
customer,  the  mode  in  which  the  account  has  habitually  been  made  out, 
will  be  viewed  as  evidence  of  an  agreement  that  it  should  be  taken  in  that 
way ;  and  in  the  absence  of  any  special  agreement,  express  or  implied, 
evidence  as  to  the  custom  of  bankers  is  receivable  for  the  purpose  of  de- 
termining the  principle  upon  which  the  account  is  to  be  taken :  Nosse  vs. 
Salt,  32  L.  J.,  Chanc.  756— R. 

Overdrawn  Accounts. — Where  a  customer  gets  his  banker  to  discount 
bills  at  a  time  when  his  account  is  largely  overdrawn,  and  the  amount  is 
simply  carried  to  the  credit  of  his  account,  the  bankers  are  holders  for 
vahie,  though  no  money  was  actually  paid :    Cai^w^  In  re,  31  Beav.  39. 

Alhwance  to  Customer  of  Income  Tax  on  Mortgatjes. — Bankers  cannot 
refuse  to  allow  income  tax  to  a  customer  upon  interest  accruing  on  a 
mortgage  security :   Mosse  vs.  Salt,  32  L.  J.,  Chanc  756 — R. 

Cashing  Checks  over  the  Counter, — C.  presented  (on  behalf  of  his  em- 
ployer) a  check  at  a  banking-house.  The  cashier 'counted  out  the  amount 
io  notes,  gold,  and  silver,  and  placed  it  on  the  counter.  The  plaintiff 
took  it  and  counted  it,  and  was  in  the  act  of  counting  it  a  second  time, 
when  the  cashier  (having  discovered  that  the  drawer's  account  was  over- 
drawn) demanded  the  money  back,  and  upon  C.'s  refusal  detained  him, 
and  took  it  from  him  by  force.  Held,  that  the  property  in  the  notes  and 
money  had  passed  from  the  bankers  to  the  bearer  of  the  check,  and  that 
the  payment  was  complete,  and  could  not  be  revoked:  Chambers  vs. 
Miller,  13  C.  B.,  N.  S.  125;  9  Jur.  N.  S.  626;  32  L.  J.,  C.  P.  30,  11 
W.  R.  236;  7  L.  T.,  N.  S.  856. 

Suture  Acquisitions. — Assigninent  of. — An  assignment  of  chattel  pro- 
perty, with  a  power  to  seize  future  chattels,  does  not  operate  in  equity  as 
an  assignment  of  such  future  chattels,  nor  give  the  assignee  a  present  in- 
terest in  them  :  Reeve  vs.  Whitmore.  Martin  vs.  Whitmore,  9  Mur.,  N. 
S.  1214;  33  L.  J.,  Chanc.  63;  12  W.  R.  113;  9  L.  T.,  N.  S.  311— C. 

Promissory  Note. — Instruments  or  Documents  amounting  to. — The  fol- 
lowing document  was  held  to  be  admissible  without  either  a  promissory 
note  or  an  agreement  stamp.  **  I,  J.  D.,  have  this  day  borrowed  of  J.  C. 
£300  at  £4  per  hundred,  payable  yearly :"  Cory  vs.  Davis,  14  C.  B.,  N. 
S.  370. 


I 
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So  a  document  aa  followB — "  On  demand  we  jointly  and  severally 
promise  to  pay  to  Messrs.  W.  P.  and  M.  or  to  their  order,  or  the  major 
part  of  them^  £100,"  is  a  promissory  note  upon  which  the  three  payees 
may  maintain  an  action  :  Watson  vs.  Evans,  1  H.  &  C.  662;  32  L.  J., 
Exch.  137. 

Acceptances,  Personal  Liahility  on. — A  secretary  of  a  benefit  building 
society  signed  a  promissory  note  in  the  following  form  : — "  Midland 
Counties'  Building  Society,  No.  3,  Birmingham,  Ist  September  1856,  one 
month  after  demand,  we  jointly  and  severally  promise  to  pay  J.  B.  £120, 
with  interest  thereon  after  the  rate  of  £6  per  cent,  per  annum  (payable 
half-yearly),  for  value  received.  W.  H.,  S.  B.,  directors  j  W.  F.,  Secre- 
tary." Hcldy  that  the  secretary  was  personally  liable  on  the  note :  -Bo/- 
tomhy  vs.  FUher,  1  H.  &  C.  211. 

TlUe  of  Holder  of  unindorsed  Bills  when  tmpeacJiahle. — One  who  re- 
ceives a  bill  of  exchange  unindorsed  (though  for  value)  acquires  no  better 
title  under  it  than  the  person  from  whom  he  receives  it  himself  has : 
Whistler  vs.  Foster,  14  C.  B.,  N.  S.,  248 ;  32  L.  J.,  C.  P.  161 ;  11  W.  R. 
648  J  8L.T.,  N.8.  317. 

Where,  therefore,  A.  had  fraudulently  obtained  a  bill  (or  check  payable 
to  order)  from  B.,  and  handed  it  to  C,  in  satisfaction  of  a  bond  fide  debt, 
but  without  indorsing  it, — Held,  that  C.  could  not  acquire  a  legal  title  to 
sue  upon  the  instrument,  by  obtaining  A.'s  indorsement  after  be  bad 
received  notice  of  the  fraud :  Id. 

Bills  and  Notes  Taken  as  Collateral  Security/. — Duty  of  Holder  as  to 
Presentment. — Where  a  defendant,  being  a  creditor  of  the  plaintiff,  in- 
dorsed a  bill,  of  which  he  was  the  indorsee,  over  to  him  by  way  of  col- 
lateral security  for  his  debt^  and  the  plaintiff  did  not  present  it  at  maturity , 
nor  give  the  defendant  notice  of  its  dishonor  when  presented, — Held, 
that  the  plaintiff  could  not  recover  in  an  action  either  on  his  original  debt 
or  upon  the  bill :  Peacock  vs.  Percell,  14  C,  B.,  N.  S.  728  ;  32  L.  J.,  C. 
P.  266;  11  W.  R.  834;  8  L.  T.,  N.  S.  636. 

Promissory  Note. — Signing  on  Condition, — If  A.,  by  means  of  a  false 
pretence,  or  a  promise  or  condition  which  he  does  not  fulfil,  procures  B. 
to  give  him  a  note  or  check,  or  an  acceptance  in  favor  of  C,  to  whom 
he  pays  it,  and  who  receives  it  bond  fide  for  value,  B.  remains  liable  on 
his  acceptances,  and  can  only  relieve  himself  from  his  promise  to  pay  C. 
by  showing  that  C.  is  not  holder  for  value,  or  that  he  received  the  instru- 
ment with  notice  or  not  bond  fide  :  Watson  vs.  Russell,  3  B.  &  S.  34,  9 
Jur.  N.  S.,  249;  81  L.  J.,  Q.  B.  304. 
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Destroyed  or  Lost  Bills. — B..,  being  indebted  to  the  plaintiffs,  gave 
tbem  a  bill  of  exchange  drawn  by  R.  and  accepted  by  the  defendant,  but 
made  payable  to  R.'s  order.  The  bill  was  not  indorsed  by  R.,  and  being 
sent  back  for  that  purpose,  was  burned  or  destroyed  by  R., — IleMj  that  a 

« 

suit  in  equity  by  the  plaintiffs  against  the  acceptor  to  recover  the  amount 
of  the  bill,  could  not  be  sustained  :  Edge  vs.  Bumfordj  31  Beav.  247  ; 
9  Jur.  N.  S.  8. 

Common  Carrier — Duty  of  Forwarding  and  Delivering  Goods. —  A 
railway  company  undertaking  to  carry  goods  from  A.  to  B.  must  deliver 
them  within  a  reasonable  time,  having  reference  to  the  means  at  their 
disposal  for  forwarding  them ;  and  they  are  not  justified  in  delaying  the 
delivery  by  adopting  a  particular  mode  of  forwarding  the  goods,  merely 
because  that  is  the  usual  mode  adopted  :  Hales  vs.  Tlie  London  and  N. 
W.  R.  Co.,  32  L.  J.,  Q.  B.  292,  11  W.  R.  856;  8  L.  T.,  N.  S.  421. 

Common  Carrier — Railroad  Company — Loss  of  Baggage  or  Mervhan' 
dise. — By  Act  of  Parliament  and  published  notices,  a  railway  company 
was  bound  to  allow  each  passenger  to  take  with  him  a  certain  weight  of 
ordinary  personal  luggage,  without  any  charge  for  the  carriage.  A  pas- 
senger by  the  railway,  who  was  stated  to  have  had  no  knowledge  of  the 
Act  of  Parliament  or  the  notice,  brought  with  him  as  luggage  a  box  con- 
taining only  merchandise,  but  not  exceeding  in  weight  the  limit  prescribed 
for  personal  luggage.  On  the  box  was  painted  in  large  letters  "  Glass,' ' 
No  information  was  given  by  him  to  the  company's  servants,  nor  was  any 
inquiry  made  by  them,  as  to  the  contents  of  the  box.  Held,  that  iuas- 
much  as  the  box  contained  merchandise  only,  and  not  personal  luggage, 
there  was  no  contract  on  the  part  of  the  company  to  carry  it,  and  that 
consequently  the  company  was  not  liable  for  the  loss :  Cahill  vs.  London 
and  K  W.  R.  Co.,  13  C.  B.,  N.  S.  818;  31  L.  J.,  C.  P.  271— Exch. 
Cham. 

Champerty,  what  amounts  to, — A  legatee,  too  poor  to  sue,  assigned 
his  legacy  for  less  than  it  was  worth  to  a  person,  who  bought  it  for  the 
purpose  of  enforcing  payment  by  suit.  Held,  that  this  did  not  amount  to 
champerty  or  maintenance  :   Tyson  vs.  Jackson,  30  Beav.  384. 

Contract — Representations.'^ A,  representation  is  a  statement  or  an 
assertion  made  by  one  party  to  the  other,  before  or  at  the  time  of  the  con- 
tract of  some  matter  or  circumstance  relating  to  it.  It  is  not  an  integral 
part  of  the  contract,  and  the  contract  is  not  broken,  although  the  reprc- 
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sentation  proves  to  be  untrue,  unless  it  was  made  fraudulently  and  except 
in  the  cases  of  marine  policies  of  insurance  :  Behn  ts.  Mumess,  9  Jur. 
N,  S.  620 }  32  L.  J.,  Q.  B.  204 ;  8  L.  T.,  N.  S.  207— Exch  Cham. 

Whether  a  descriptive  statement  in  a  written  instrument  is  a  mere  re- 
presentation, or  whether  it  is  a  substantive  part  of  the  contract,  is  a  ques- 
tion of  construction  for  the  court  to  determine :  Id, 

A  statement  in  a  contract  descriptive  of  the  subject-matter  of  it,  or  of 
some  material  incident  thereof,  when  intended  to  be  a  substantive  part  of 
the  contract,  is  generally  regarded  as  a  warranty  or  condition  on  the 
failure  or  non-performance  of  which  the  other  party  may,  provided  the 
condition  has  not  been  partially  executed  in  his  favor,  repudiate  the  con- 
tract in  toto :  Id, 

Contract — Interpretation  and  Enforcement, — In  an  action  on  a  contract 
where  the  question  at  issue  has  no  relation  to  the  manner  of  performing 
the  contract,  or  to  the  consequences  of  non-performance,  and  relates  en- 
tirely to  the  effect  of  the  transaction  at  the  place  where  it  was  entered 
into,  the  liability  of  the  defendant  must  be  determined  by  the  lex  loci  con- 
tracius :  ScoU  vs.  PiUcington,  2  B.  &  S.  11. 

Contract,  Questions  of  Procedure  on. — Questions  of  procedure  are  to  be 
determined  by  the  lex  fori,  not  by  the  lex  loci  contractus:  MacFarlane 
vs.  Norris,  2  B.  &  S.  783. 

Semhie,  that  set-off  is  matter  of  procedure,  and,  as  such,  determinable 
by  the  lex  fori:  Id, 

Contract — Impossibility  of  Performance, — An  agreement  was  made  to 
let  tlie  use  of  a  music-hall  for  four  specified  days,  for  a  series  of  concerts. 
-Before  the  first  day  arrived  the  music-hall  was  accidentally  destroyed  by 
fire.  Ueldy  that  the  parties  were  discharged  from  the  contract  by  the 
destruction  of  the  thing  agreed  to  be  let  before  the  time  for  performing 
the  agreement :  Tai/lor  vs.  Caldwell,  32  L.  J.,  Q.  B.  164;  11  W.  R.  726; 
8  L.  T.,  N.  S.  356. 

Banker — Entries  in  Pass-Book. — Where  an  entry  is  alleged  to  huve 
been  made  by  mistake  in  the  wrong  place  in  a  customer's  pass-book,  by 
the  banker's  clerk,  but  by  the  customer  denied  to  be  any  mistake,  the 
question  is  for  the  jury  upon  the  evidence :  Snead  vs.  Willianis,  9  L.  T., 
N.  S.  llS—Exch. 

Banker — Taking/  Securities  from  Customer, — If  bankers  take  a  mort- 
gage security  from  a  customer  for  a  fixed  sum  owing  to  them  by  the  latter, 
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die  relation  of  banker  and  cnstomer  ceases  thenceforth  as  to  that  sum, 
and  it  cannot  be  included  in  the  customer's  banking  acconnt,  so  as  to  en- 
title the  bankers  to  charge  compound  interest  thereon ;  and  in  reference 
to  the  sum  so  secured,  the  mutual  rights  and  obligations  are  thenceforth 
those  of  mortgagee  and  mortgagor :  3io99e  vs.  Saltf  32  L.  J.,  Chanc. 
756— R. 
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SUPREME  COURT  OF  NEW  TORK.^ 

Bonds  issued  hy  Railroad  Companies — Compmmd  Interest — Guaranty 
by  a  Corporation  of  Interest-  Coupons  issued  hy  another  Corporation — 
JujcisdirAion. — Bonds  issued  by  a  railroad  company,  whether  under  its 
corporate  seal  or  not,  payable  to  A.  B.,  or  the  holder  thereof,  are  nego- 
tiable, and  will  pass  by  delivery :  The  Connecticut  Mutual  Life  Insurance 
Company  vs.  The  Cleveland^  Columbus  and  Cincinnati  Railroad  Com- 
pany, 

If  interest-coupons,  annexed  to  a  bond  of  this  description,  are  not  paid 
when  due,  interest  should  be  allowed^  by  way  of  damages  for  non-pay- 
ment: Id, 

Where  a  corporation  indorses  upon  an  interest-warrant  or  coupon, 
issued  by  another  company,  a  guaranty  of  payment,  "  for  value  received,'' 
it  is  not  to  be  deemed  an  accommodation  indorser  or  guarantor.  The 
words  ^'  value  received*'  import  a  sufficient  consideration  :  Id. 

An  arrangement  between  connecting  railroad  companies  entered  into  for 
the  purpose  of  securing  a  uniform  gauge  of  the  several  roads,  and  thus 
increasing  the  business  and  profits  of  each,  forms  a  sufficient  considera- 
tion for  a  guaranty  by  one  of  the  corporations^  of  the  payment  of  the 
coupons  issued  by  another :  Id, 

Where  the  general  railroad  laws  of  Ohio  declared  that  any  railroad  com- 
pany might,  by  means  of  subscription  to  the  capital  stock  of  any  other 
company,  or  otherwise,  aid  such  company  in  the  construction  of  its  railroad 
for  the  purpose  of  forming  a  connection  between  said  last-mentioned  road 
and  the  road  owned  by  the  company  furnishing  such  aid,  and  authorized 
any  two  or  more  railroad  companies  whose  lines  were  connected,  to  enter 
into  any  arrangement  for  their  common  benefit :  Eeld^  that  these  pro- 
visions gave  the  power  to  companies,  whose  lines  of  road  were  connected, 

*  From  0.  L.  Barbour,  LL.D.,  Reporter;  to  appear  in  Vol.  XLI.  of  his  Reports. 
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to  eiiter  into  an  arrangement  with  eacb  other  for  the  purpose  of  securing 
a  uniform  gauge  of  the  connecting  road^  and  to  make  it  a  part  of  such 
arrangement  that  one  or  more  of  the  companies  should  guarantee  the  pay- 
ment of  the  interest-coupons  issued  by  another :  Id, 

If  the  guarantors,  under  such  circumstances,  have  the  general  power 
to  make  the  guaranty,  it  is  immaterial  as  between  third  parties,  without 
notice  and  such  guarantors,  whether  their  acts  are  authorized  or  ratified 
by  a  vote  of  the  stockholders,  in  accordance  with  the  provisoes  of  the 
general  railroad  statutes  of  Ohio;  those  provisoes  being  intended  for  the 
protection  of  the  shareholders,  and  relating  rather  to  the  mode  or  manner 
of  the  execution  of  the  power :  Id. 

Holders  of  the  coupons,  guaranteed,  have  a  right  to  presume  that  the 
guarantors  have  done  their  duty  and  have  proceeded  regularly  in  the 
execution  of  the  power  :  Id. 

A  guaranty  of  the  payment  of  interest-warrants  annexed  to  a  bond  may 
be  valid,  though  the  bond  be  void :  Id. 

Where  bonds  and  coupons,  though  executed  in  the  state  of  Ohio,  are 
payable  in  the  state  of  New  York,  the  cause  of  action  arises  here,  and  this 
court  has  jurisdiction,  though  both  parties  are  foreign  corporations  :  Id. 

I/imrance    Companies — Prommory   Notes. — An    insurance    company 
although   authorized   to    receive   notes   for  advanced    premiums    to  be 
written  against,  and  to  allow  a  certain  interest  thereon,  is  not  authorized  to 
allow  five  per  cent,  on  the  whole  amount,  without  deduction  for  such  sums 
as  may  be  written  against :   Cheshrough  vs.  Wright. 

An  agreement  to  that  effect  is  illegal,  and  the  note  cannot  be  recovered 
on  by  the  company.  But  as  the  statute  does  not  make  the  note  void,  a 
third  person,  receiving  it  before  it  became  due,  for  a  valuable  considera- 
tion, and  without  notice  of  the  illegal  agreement,  will  be  entitled  to 
recover  :  Id. 

But  merely  receiving  a  note  in  part  payment  of  a  precedent  debt  doo3 
not  constitute  a  parting  with  value,  which  will  render  the  holder  a  hwul 
fide  holder  for  value  :  Id, 

Promissoff/  Note — Time  for  commencing  a  Suitvpon. — The  maker  of  a 
promissory  note  has  the  whole  of  the  last  day  of  grace  within  which  to  pay 
it ;  and  though  he  should,  in  the  course  of  the  day,  refuse  payment,  which 
will  entitle  the  holder  to  protest  it  and  give  notice  to  the  indorscrs  ;  yet,  if 
he  8ubse(|ucntly,  on  the  siiuie  day,  makes  payment,  it  is  good,  and  the 
notice  of  dishonor  becomes  of  no  avail.     Hence,  an  action  commenced  on 
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the  third  day  of  grace,  though  after  protest,  will  be  prematurely  brought : 
Oothout  vs.  Ballard  et  aL 

In  respect  to  the  time  for  commenciog  a  suit,  there  is  no  distinction 
between  a  note  payable  at  a  bank  and  one  payable  at  large,  or  at  the 
counting-house  of  the  maker  :  Id, 


NOTICES   OF  NEW    BOOKS. 

PRACTICB  IN  THB  ExBCCTIYK  DEPARTMENT  07  TBBGoTKRNMSMT,  UKDEB  THBPeNSIOK 

Bounty  and  Prieb  Laws  of  the  United  States.    By  Kobbrt  Sewell,  Coun- 
sellor-at-law.    New  York :  D.  Appleton  &  Co.,  1864. 

We  have  received  a  copy  of  this  work  through  the  courtesy  of  Mr. 
Childs,  the  Philadelphia  publisher,  and  have  examined  it  with  some  care. 
The  body  of  the  book  consists  of  practical  instructions,  including  forms, 
concerning  bounty  and  pay  of  soldiers  and  sailora,  living  and  deceased, 
artificial  limbs  and  trusses,  claims  for  horses  and  equipage,  pensions, 
nnvy  claims,  prize-money,  attorneys  and  claim  agents,  sutlers,  pension 
surgeons,  a  synopsis  of  legislation  in  regard  to  military  matters,  including 
extracts  from  the  Acts  of  Congress  relating  to  bounty,  pensions,  &c.,  the 
articles  of  war,  and  the  general  orders  of  the  war  department.  We  have 
found  tlie  book  very  practical  and  intended  partly  for  unprofessional  read- 
ers, though  the  author  very  frankly  states  in  his  preface  that  there  are 
some  cases  in  which  an  intelligent  person,  unacquainted  with  legal  forms, 
will  probably  fail,  even  with  the  assistance  of  this  book,  in  getting  his 
proofs  and  documents  into  the  shape  required.  We  think  such  cases  will 
be  numerous,  and  therefore  would  not  advocate  an  effort  in  this  any  more 
than  in  strictly  legal  proceedings  to  make  every  man  his  own  lawyer. 
Naturally,  much  of  this  business  will  fall  into  the  hands  of  lawyers,  but 
the  bar  generally  have  no  practical  acquaintance  with  the  proceedings  in 
such  cases,  and  no  one  who  has  any  experience  of  them  will  question  the 
justness  of  the  author's  confidencte  that  the  assistance  of  this  book  in  one 
case,  if  he  never  has  another,  will  save  the  lawyer  three  times  its  cost  in 
time  and  trouble.  J.  T.  M. 

Practicb  axd  Plbadino  in  Actions  in  tbi  Courts  or  Rbcord  in  the  State  of 
New  Tors,  undbr  the  Code  or  Procedure  and  other  Statutes  where 
applicable.  With  an  Appendix  op  Forms.  By  Henry  Whittaker,  Coan- 
sellor-at-law.  Third  edition  in  two  volumes,  pp.  890,  1111.  Priuted  for  the 
Author,  1863. 

The  New  York  Code  of  Procedure  has  already  been  t^e  occasion  of 
many  books  of  practice  and  pleading.    There  occur  to  us  at  thb  moment^ 
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besides  the  book  whose  title  is  given  at  the  head  of  this  notice,  Yan 
Santvoord'fi  Pleadings,  Gould's  Pleadings,  adapted  to  the  code ;  Abbott's 
Pleadings,  Tillbghast  and  Shearman's  Praetiee,  Yoorhies's  Annotated 
Code,  and  Howard's  Code.  While  the  Code  itself  is  but  a  brief  series  of 
propositions,  the  commentaries  upon  it  have  already,  within  fifteen  years, 
assumed  a  bulk  greater  than  any  work  under  the  old  system  of  practice. 
These  books  have  been  prepared  on  two  distinct  plana.  One  consists  in 
mere  annotations  upon  the  sections  of  the  Code  in  their  regular  order. 
While  this  plan  is  recommended  by  the  convenience  which  it  affords  for 
consultation  it,  of  necessity,  involves  defects  in  arrangement  and  repe- 
titions. Yoorhies's  and  Howard's  Codes  adopt  this  system.  The  other 
plan  consists  in  an  orderly  and  systematic  treatment  of  the  whole  subject 
of  pleading  and  practice. .  Mr.  Whittaker's  work  belongs  to  this  class* 
We  are  glad  to  know  that  it  haa  met  with  such  acceptance,  that  it  has 
passed  through  three  editions.  The  author  has  been  diligent  and  full  in 
the  collection  of  authorities,  and  has  made  a  clear  and  methodical  arrange- 
ment of  the  vast  mass  of  his  materials.  His  statement  of  the  rules 
•governing  his  subject  is  perspicuous  and  accurate.  The  work  seems  to  be 
of  a  high  order  of  merit,  and  is  worthy  of  the  patronage  not  only  of  the 
members  of  the  profession  in  New  York,  but  in  the  other  states  which 
have  adopted  its  Code  of  Procedure.  Without  dbparagement  to  other 
works  upon  this  subject,  it  may  be  recommended  to  students  as  a  pleasant 
and  safe  guide  to  the  arid  paths  of  practice.  T.  W.  D. 

An  Intbodvctioit  to  Municipal  Law  ;  designed  for  Oener&l  Readers  and  for  Stu- 
dents in  Colleges  and  Higher  Sohools.  By  John  Norton  Pombbot,  Counsellor-at> 
law.    New  York :  Appleton  &  Go. 

We  have  received  this  excellent  introductory  treatise  upon  the  element- 
ary principles  of  municipal  law  from  the  publishers,  and  had  intended  to 
notice  it  earlier,  but  the  press  of  other  duties  has  prevented.  We  have 
read  large  portions  of  the  book  with  care,  and  we  can  say,  in  all  sincerity, 
that  we  have  never  read  two  consecutive  pages,  without  finding  just  cause 
for  admiration,  in  the  frank  and  manly  declaration  of  sentiments,  which  it 
deeply  concerns  the  youth  of  this  country,  and  of  this  sad  and  dark  day  of 
our  history,  to  understand  and  thoroughly  to  ponder.  And  the  manner  in 
which  these  earnest  reflections  are  brought  out,  without  obtrusion,  and 
without  offence,  cannot  fail  to  make  them  acceptable  to  all  readers. 

An  earnest  and  thoughtftil  man  who  speaks  because  the  truth  demands 
it,  and  with  no  selfish  end  to  serve^  will  never  offend  any  one.     The  book 
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is  precisely  what  its  title  imports,  an  Introduction  to  Municipal  Law ;  a 
book  to  go  before  Kent  or  Bkckstone,  and  to  supply  a  place  which  neither 
of  those  will  fill,  and  which  will  be  sought  after  and  be  useful  to  a  greater 
number  of  persons,  by  far,  than  any  other  book  upon  the  law  now  in  use. 
Our  surprise-is  that  no  one  has  before  attempted  to  supply  this  great  want 
in  our  college  text-books.  And  we  feel  scarcely  less  surprise  that  the 
first  attempt  should  have  been  so  eminently  successful. 

The  book,  both  in  matter  and  style,  is  almost  without  fault.  The  style 
is  plain,  simple,  and  perspicuous,  and  at  the  same  time  remarkably  free 
from  all  dullness  or  dryness.  The  mechanical  execution  of  the  book  is  in 
the  best  style  of  that  excellent  publishing  house,  and  that  is  all  which 
could  be  desired. 

The  book  embraces  a  wide  range  of  topics,  including  the  history  of  the 
Roman  civil  law,  the  continental  law  of  Europe  to  some  extent,  and  that 
of  the  English  and  American  laws  in  detail.  And  in  addition  to  this,  it 
also  contains  the  elementary  principles  of  the  common  law  of  England  as 
it  exists  in  the  American  States.  No  cases  i)r  authorities  are  referred  to, 
which  seemed  at  first  view  an  objection.  But  on  reflection  we  are 
satisfied  the  thing  would  have  been  found  wholly  impracticable,  so  numer- 
ous have  these  authorities  become  upon  many  points.  To  quote  them  all 
would  far  too  much  incumber  the  pages  of  the  work,  and  to  seleot  would 
have  seemed  either  invidious  or  to  imply  ignorance  of  those  not  referred 
to,  either  of  which  would  have  prompted  so  much  overcrowding  of  the 
notes  as  to  have  rendered  them  a  posiJtive  inoambrance.  No  one  goes  to  a 
book  of  this  kind  to  prepare  a  brief.  All  that  any  one  expects  to  find 
here  is  a  full  and  faithful  enunciation  of  the  general  principles  of  the  law. 
And  afler  careful  examination  and  considerable  study,  we  must  say  that  we 
have  never  seen  an  elementary  book  more  accurate  or  more  unexception- 
able in  its  statement  of  its  propositions. 

The  discussion  of  the  question  long  at  issue  between  the  advocates  of, 
codification  and  of  unwritten  law  and  judicial  construction  is  here  handled 
with  masterly  ability.  It  is  wonderful  to  find  so  comprehensive  a  synop- 
sis of  all  the  arguments  upon  both  sides,  and  the  balance  so  fairly  struck  by 
soy  writer  upon  his  first  effort.  The  chapters  upon  this  point  deserve  to 
be  printed  upon  tablets  and  hung  up  in  the  halls  of  our  colleges,  and  espe- 
cially our  law  colleges,  throughout  the  land.  It  will  do  more,  in  our  own 
humble  judgment,  to  save  ihe  country  from  ruin,  than  all  the  author's 
refleotions,  and  those  of  fifty  others,  upon  the  war  prerogatives  of  th'' 
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NatioDal  Ezecntive.  We  commend  thb  portion  of  the  book  to  the  earnest 
study  of  all  thoughtful  men,  and  others  will  not  study  anything  to  any 
purpose. 

There  are  many  other  points  which  we  had  intended  to  bring  to  the 
bpecial  notice  of  our  readers. 

On  page  193  are  some  very  just  comments  upon  '*  this  day  of  nn- 
faith/'  and  the  readiness  among  all  classes,  to  carp  <'  about  the  jugglery  of 
priests,  and  the  bloody  rudeness  of  our  ancestors,"  which  means  scarcely 
loss  than  unbelief  in  the  mass  of  those  who  thus  innocently  arraign  all 
forms  of  religion  among  us,  by  these  stale  criticisms  upon  the  former  ages. 
The  author  well  says  :  *'  I  may  bo  permitted  here  to  express  a  fervent  hope 
that  as  a  people  we  are  certainly  Christian^  and  as  a  nation  we  may  soon 
throw  off  our  character  of  infidelity." 

In  commending  this  portion  of  the  book,  we  must  not  be  misunderstood, 
Hs  if  the  author,  in  any  sense,  obtruded  his  religious  notions  upon  his 
readers.  Far  from  it.  It  is  only  named  incidentally,  and  for  the  purpose 
of  showing  that  all  education  and  all  successful  national  progress  must 
rest  upon  the  religious  training  and  faith  of  the  youth.  The  author  is 
not  ashamed  to  defend  religion,  and  if  he  were  his  book  would,  in  our 
opinion,  be  an  unfit  text>book  for  youth,  however  perfect  in  other  respects. 

On  page  213  we  commend  the  author's  testimony  in  regard  to  codes  to 
the  attentive  study  of  code-makers.  They  will  find  them  true.  "  While  a 
nation  is  in  a  state  of  advance,  a  free  system  of  law,  the  products  of  courts, 
is  absolutely  necessary;  that  when  codes  have  been  adopted  in  such 
country,  they  are  not  final,  the  courts  must  proceed  to  build  upon  them. 
When  codes  alone  have  served  all  the  purposes  of  a  national  legislation, 
the  national  lift  has  become  effete." 

The  author's  views  of  the  sacredness  of  the  married  relation,  and  of  its 
perpetuity,  show  him  to  belong  to  the  school  of  Christian  teachers.     P.  429. 

And  his  chapter  upon  the  history  of  personal  liberty  under  the  Englbh 
constitution,  p.  260  et  $eq.j  is  worth  careful  study  at  all  times,  and  espe- 
cially when  the  foundations  of  society  are  being  broken  up. 

There  is  much  more  we  should  be  glad  to  say,  but  our  space  will  not 
allow.  We  should  be  much  surprised  if  it  were  not  adopted  as  a  text- 
book in  all  our  colleges  and  law  schools ;  and  if  its  merits  were  fully  under- 
stood, there  is  not  a  cultivated  or  scholarly  man  in  the  eountry  who  oonld 
afford  to  dispense  with  it  in  his  private  library. 

I.  F.  R. 
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SENILE  DEMENTIA.' 

1.  The  most  important  and  diffienlt  sabjeot  conneoted  with  teatameniarj  capa- 

citj. 

2.  The  mind  begins  to  decay  yery  soon  after  its  full  maturity. 

8.  Lobs  of  memory,  one  of  the  earliest  symptoms  of  mental  decay,  very  unequal. 

4.  Correct  opinions  upon  this  subject  require  familiarity  with  the  particular  case. 
6  and  n.  8.  Dr.  Taylor's  test.     Reasons  why  witnesses  should  be  watchAil  noi  to 

be  deceived. 

6.  Old  age  should  excite  our  watchfulness,  but  is  not  presumptiye  of  want  of 

capacity. 

7.  Extreme  old  age  does  not  incapacitate  where  the  act  is  rational  and  firee. 

5.  Surrrogate  B&adfobi)*s  rule  in  regard  to  wills  executed  by  persons  in  extreme 

old  age. 

9.  Defect  of  memory,  unless  upon  essential  matters  affecting  the  act,  does  not 

incapacitate. 

10.  Chancellor  Rent  says,  The  will  of  an  aged  man  ought  to  be  regarded  with  great 

tenderness, 
n.  10.  Judge  Bradtoku's  reflections  and  statistics  upon  old  age. 

11.  The  commentary  of  Dr.  Bay  upon  senile  dementia, 

12.  His  strictures  upon  the  practice  of  courts  in  leaving  too  much  to  juries. 
18.  The  rule  of  Mr.  Justice  Wasrinoton  quoted  with  approbation. 

14.  Experts  do  not  remove  all  doubts  in  a  case,  more  than  other  witnesses. 
15  and  n.  16.  Where  imbecility  of  mind  and  i^jostioe  concur  in  a  will,  it  gene- 
rally fails, 
16.  €h«at  watchfblness  agaiast  imposition  in  mioh  cases,  proper. 

1  From  a  Treatia^on  Wills,  by  Hon.  Isaac  F.  Bedfield,  about  to  be  pnbUahed. 
Vol.  XII.— 29  (449) 
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1.  There  is  probably  no  form  of  mental  unsoundness  which 
has  to  be  considered  so  often,  in  connection  with  testamen- 
tary cases,  or  which  has  so  important  a  bearing  upon,  or  the 
thorough  comprehension  of  which  is  so  much  to  be  desired,  as 
an  aid  toward  the  correct  understanding  of  such  cases  as  that 
of  the  imbecility  of  old  age,  or  %eniU  dementia.  There  is  no- 
thing which  more  strikingly  illustrates  the  incomprehensible  nature 
of  the  connection  and  true  relations  between  the  mind  and  the 
body,  the  spirit  and  the  flesh,  than  the  wonderful  inequality  in 
which  different  persons  suffer  abatement  of  the  full  vigor  of  their 
youthful  and  mature  mind,  at  the  i4>proach  of  advanced  life. 
While  some  persons  suffer  no  apparent  diminution  of  mental 
power,  even  to  advanced  old  age,  and  after  great  loss  of  physical 
energy,  and  in  some  cases  the  occurrence  of  extreme  feebleness, 
others  become  decidedly  imbecile  in  mind  long  before  they  cease 
to  have  full  strength  and  ability  to  perform  the  most  difficult  and 
laborious  offices  of  their  usual  occupations,  except  as  they  become 
embarrassed  therein  by  the  loss  of  mental  capacity.^ 

2.  It  is  not  our  purpose  to  attempt  any  analysis  of  Uies^  sur- 
prising phenomena.  In  the  majority  of  cases,  prabably  the  mind 
begins  to  lose  something  of  its  elasticity  and  activity  very  soon 
after  the  period  of  its  full  maturity.  This  is  confessedly  so  in 
r^ard  to  our  physical  powers.  There  is  more  uncertainty  in  the 
estimate. of  the  powers  of  the  mind,  since  the  increase  of  expe- 
rience and  knowledge,  which  time  produces  at  all  stages  of  ad- 
vancing life,  in  a  measure  compensates  for  the  decline  of  the 
mental  faculties  and  powers. 

1  Bay,  Med.  Jor.,  {  886,  ed.  1860.  This  experienced  writer  says :  <*  The  great 
point  to  be  determined  is,  not  whether  he  was  apt  to  forget  the  names  of  people 
in  whom  he  felt  no  particular  interest,  nor  the  dates  of  events  which  concerned 
him  little,  but  whether,  in  conversation  about  his  affurs,  his  fHends  and  relatiTes, 
be  erkiced  sofBcient  knowledge  of  both  to  be  able  to  diiq(>0Be  of  the  former  with 
a  sound  and  untrammelled  Judgment.  It  is  a  fact,  that  many  of  those  old  men 
who  appear  so  stupid,  and  ^ho  astonidi  the  stranger  by  the  eingiilarity  of  their 
oeadiiet,  need  only  to  have  their  attention  fiddy  fixed  on  their  property,  their 
Iwisinese,  er  tJkeir  family,  to  understand  them  perfectly  well,  and  to  display  thdr 
sagadly  i^  the  remarks  they  make." 
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3.  The  loss  of  memory  is  one  of  the  earliest  and  sarest  indi- 
cations of  the  approach  of  mental  infirmity.  This  approaches 
irith  very  unequal  steps  in  different  persons.  While  in  some  it 
is  scarcely  perceptible,  even  at  fourscore,  in  others  it  becomes  a 
marked  and  serious  infirmity,  long  before  they  reach  the  ordinary 
period  of  human  life. 

4.  Casual  observers,  those  but  slightly  acquainted  with  the* 
person,  are  liable  to  very  great  misapprehension  in  regard  to  the 
mental  capacity  of  aged  persons.  To  a  correct  estimate  upon 
this  subject,  it  seems  to  be  requisite  that  one  should  possess  not 
only  general  skill  and  experience  upon  the  question,  but  that  he 
should  either  have  had  long  and  familiar  acquaintance  with  the 
particular  person,  or  at  least  an  ample  opportunity  to  observe  the 
precise  state  of  the  mental  powers,  or  that  he  should  learn  these 
facts  accurately  from  others. 

5^  The  rule  for  testing  the  mental  capacity  of  a  person  to  do 
an  act  requiring  mental  comprehension  and  disposing  judgment, 
given  by  Dr.  Taylor,'  is  as  reliable  as  any  one,  perhaps.  ^*  If  a 
medical  man  be^present  when  the  will  is  made,'*  says  this  learned 
writer,  '^  he  may  easily  satisfy  himself  of  the  state  of  mind  of 
the  testator,  by  requiring  him  to  repeat  from  memory  the  mode 
in  which  he  has  disposed  of  the  bulk  of  his  property.  Medical 
men  have  sometimes  placed  themselves  in  a  serious  position  by 
becoming  witnesses  to  wills  under  these  circumstances,  without  • 
first  assuring  themselves  of  the  actual  mental  condition  of  the 
testator.  It  would  always  be  a  good  ground  of  justification,  if, 
at  the  request  of  the  witness,  the  testator  had  been  made  to  re- 
peat substantially  the  leading  provisions  of  his  will  from  memory. 
If  a  dying  or  sick  person  [or  any  other  one]  cannot  do  this  with- 
out prompting  or  suggestion,  there  is  reason  to  believe  that  be. 
has  not  a  sane  and  disposing  mind."' 


^  Med.  Jnr.  668,  ed.  3861.  See  also  Hathom  tb.  King^  8  Mase.  871,  where  it 
was  held,  that  being  able  to  recall  the  particulara  of  the  direottons  givea  the 
serivener  is  evidence  of  testamentary  capacity:  Murkt  tb.  Bryontj  4  Hen.  &  Mnnt 
91. 

s  We  apprehend  that  whtft  is  here  said  in  regard  to  the  compromiat  of  profee- 
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6.  Extreme  old  age  raises  some  doubt  of  capacity,  but  only  so 
far  as  to  excite  the  vigilance  of  the  court.  {K%nle$ide  vs.  Harri- 
9ony  2  Phillim.  449.)     But  no  just  inference  could  be  made  upon 

sional  character,  by  becoming  the  witness  to  a  will,  where  the  testator  is  not  in  a 
proper  condition  to  execute  it,  will  be  somewhat  unintelligible  to  the  American 
mind.  The  impression  in  England  is,  both  in  the  legal  and  medical  profession, 
that  one  is  bound  to  giye  directions,  on  such  occasions,  in  regard  to  what  the 
testator  is  competent  to  do,  and  that  the  medical  attendant  is  responsible  that 
he  do  not  countenance  the  act  of  attempting  to  execute  a  will  after  the  patient  is 
incompetent  to  comprehend  its  import.  That  by  consenting  to  become  a  witness 
of  the  act  he  virtually  certifies  that  the  testator  is  of  sound  disposing  mind  and 
memory.  That  if  such  proves  not  to  have  been  the  fact,  the  character  of  the  medi- 
cal  witness  is  seriously  compromised,  inasmuch  a9  he  is  subjected  to  one  or  other 
of  the  alternatiyes  resulting  from  the  dilemma  in  which  he  is  thus  placed,  either 
that  he  was  incompetent  to  detect  such  incapacity,  or  else  that,  knowing  of  its 
existence,  he  Toluntarily  conniyed  at  the  creation  of  an  instrument  of  great  im« 
portance  and  solemnity,  while  the  supposed  actor  was  in  a  state  of  mental 
unsoundness  which  incapacitated  him  for  its  yalid  execution.  Under  such  circum- 
stances, the  conniyance  may,  with  some  show  of  reason,  be  regarded  as  impli- 
cating the  medical  witness  in  a  virtual  fraud  upon  the  legal  disposition  of  the 
property  which  would  otherwise  follow,  since  the  attempt  to  execute  a  will  st 
such  a  time  is  getting  up  the  shadow  of  a  legal  instrument,  the  effect  of  which 
will  be,  if  suecessfblly  carried  through,  to  defeat  legal  rights  which  have  already 
practicaUy  taken  effect  and  become  vested,  when  the  simulated  agent  no  longer 
jsossessei^  the  capacity  for  voluntary  action.  It  has  always  seemed  t«  us  there 
.was  great  justice  and  propriety  in  the  English  view  of  the  subject.  We  think 
any  gentleman,  whether  professional  or  not,  would  feel  delicacy  and  hesitation  in 
regard  to  becoming  a  witness  to  such  a  transaction.  But  with  us  the  public 
opinion,  which  is  the  sovereign  arbiter  of  duty,  presumes  sometimes  to  override 
the  dogmas  of  written  law.  It  is  thus,  no  doubt,  thi^  it  has  come  to  be  under- 
stood here,  by  some  at  least,  that  the  witnesses  to  a  will  are  not  to  be  regarded 
as  having  expressed  any  opinion  in  regard  to  the  sanity  of  the  testator.  It  seems 
'to  be  supposed  that  they  are  only  witnesses  to  the  act  of  signing.  But  when  it  is 
'considered  that  the  witnesses  to  a  will  must  certify  to  the  capacity  of  the  testator, 
'^as  well  as  to  the  act  of  execution,  the  transaction  begins  to  assume  a  somewhat 
different  aspect.  One  who  puts  his  name  as  a  witness  to  the  execution  of  a  will, 
while  he  was  conscious  the  testator  was  not  in  the  possession  of  his  mental  facul- 
.ties,  places  himself  very  much  in  the  same  attitude  as  if  he  had  subscribed  as 
witness  to  a  will  which  he  knew  to  be  a  forgery,  which  every  honorable  man 
could  only  regard  as  becoming  accessory  to  the  crime  by  which  the  will  was 
fabricated ;  so  that  it  is  not  improbable  that  the  want  of  proper  appreciation  of 
the  discredit  resulting  from  the  act  of  becoming  a  Fitness  to  the  execution  of  a 
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the  question  of  capacity,  from  age  merely,  short  of  some  extreme 
period  ;  but,  as  is  well  said,  ''  if  a  man  in  his  old  age  becomes  a 
▼ery  child  again  in  his  understanding,  and  is  become  so  forgetful 

will  by  one  eonfessedlj  incompetent  to  the  proper  understanding  of  the  instrument 
may,  and  probably  does,  result  chiefly,  with  us,  from  the  general  misapprehension 
of  the  law  upon  the  subject,  rather  than  from  any  settled  disposition  to  disregard 
its  dictates  if  correctly  understood.  'We  are  certainly  gratified  to  be  able  to  give 
80  charitable  an  explanation  of  what  has  always  seemed  to  us  a  great,  if  not  an 
inexplicable,  inconsistency  or  obtuseness  in  the  public  sentiment  upon  this  subject 
among  the  American  people,  in  some  sections  of  the  country  at  least.  We  should 
surely  be  glad  to  do  all  in  our  power  to  correct  what  we  regard  as  a  discredit  to 
the  public  sentiment,  whether  it  be  attributable  to  ignorance  or  to  insensibility. 
We  mean,  for  a  professional  man,  who  is  supposed  to  understand  the  subject 
fully  and  to  be  in  a  position  in  life  where  he  may  act  independently,  to  neverthe- 
less consent  to  become  a  witness  to  a  will  executed  by  one  wholly  incapable  of 
comprehending  its  import.  The  language  of  Lord  Camd£2«,  in  his  most  able  and 
elaborate  judgment  in  the  celebrated  case  of  Hindson  vs.  Kerseyy  4  Burn's  Eccl. 
Law  85,  88,  is  of  great  significance  upon  this  point :  '*And  that  the  statute  had  a 
main  view  to  the  quality  of  the  witnesses  will  appear  from  this  consideration, 
namely  :  that  a  will  is  the  only  instrument  in  it  (the  Statute  of  Frauds)  required 
to  be  attested  by  subscribing  witnesses  at  the  time  of  execution.  It  was  enough 
for  leases  and  all  other  conveyances  to  be  in  writing:  these  were  all  transactions 
of  health,  and  protected  by  valuable  considerations  and  antecedent  treaties.  The 
power  of  a  court  of  equity  was  fully  suflScient  to  meet  with  every  fraud  that  could 
be  practised  in  these  cases,  after  the  contract  was  reduced  to  writing.  But  a  will 
was  a  voluntary  disposition,  executed  suddenly  in  the  last  sickness,  oftentimes 
almost  in  the  article  of  death.  And  the  only  question  that  can  be  asked  in  this 
case  is,  Was  the  testator  in  his  senses  when  he  made  it  ?  And  consequently,  the 
time  of  execution  is  the  critical  minute  that  requires  guard  and  protection.  Here 
you  see  the  reason  why  witnesses  are  called  in  sq  emphatically.  What  fraud  are 
they  to  prevent?  Even  that  fraud  so  commonly  practised  upon  dying  men,  whose 
hands  have  survived  their  heads ;  who  have  still  strength  enough  to  write  a  name 
or  make  a  mark,  though  the  capacity  of  disposing  is  dead.  What  is  the  condition 
of  such  an  object,  in  the  power  of  a  few  who  are  suffered  to  attend  him,  wheedled 
or  teased  into  submission  for  the  sake  of  a  little  ease  ?  Put  to  the  laborious  ttuk 
of  recollecting  the  full  estate  of  all  his  affairs^  and  to  toeigh  the  just  merits  and  demerits 
of  those  who  belong  to  him,  by  remembering  all  and  forgetting  none.  .  .  .  Who  then 
shall  secure  the  testator  in  this  important  moment  from  imposition  ?  Who  shall 
protect  the  heir  at  law,  and  give  the  world  a  satisfactory  evidence  that  he  was 
sane  ?  The  statute  says,  three  credible  witnesses.  What  is  their  employment  ? 
I  say  to  inspect  and  judge  of  the  testator's  sanity  before  they  attest.  If  he  is  not 
capable,  the  witnesses  ought  to  remonstrate  and  refuse  their  attestation.     In  all 
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that  he  knows  not  his  own  name,  he  is  then  no  more  fit  to  make 
his  testament  than  a  natural  fool,  or  a  child,  or  a  lunatic.'*^ 

7.  The  American  cases  take  a  similar  view  of  the  effect  of  old 
age  upon  testamentary  capacity.  One  eighty-six  years  old,  and 
ai&icted  with  disease,  was  held  competent  to  execute  a  will.'  So 
also  one  of  eighty  years  of  age,  with  energies  greatly  impaired.* 
And  in  a  case  seriously  contested,*  where  the  testatrix  was  ninety 
years  old,  it  being  shown  that  the  deceased  was  of  sound  raind, 
that  the  will  was  in  conformity  to  one  executed  six  years  before, 
when  there  was  no  question  of  her  mental  capacity,  and  also  with 
her  repeatedly  declared  intentions,  both  before  and  after  the  date 
of  the  last  will ;  and  that  the  provisions  of  the  instrument  were 
reasonable,  and  were  carefully  read  and  explained  to  the  testatrix 
at  the  time  she  executed  the  will ;  and  it  appearing  that  no  con- 
cealment, deception,  or  influence  had  been  used  to  procure  the 
will,  it  was  established.  The  surrogate,  in  giving  his  opinion, 
which  was  very  minutely  and  carefully  considered,  thus  con- 
cludes : — 

8.  ''  Great  age  alone  does  not  constitute  testamentary  disquali- 
fication ;  but,  on  the  contrary,  it  calls  for  protection  and  aid  to 
further  its  wishes,  when  a  mind  capable  of  acting  rationally,  and 
a  memory  sufficient  in  essentials,  are  shown  to  have  existed,  and 
the  last  will  is  in  consonance  with  definite  and  long-settled  inten- 

other  cases  the  witnesses  are  passive,  but  here  they  are  active,  and  in  tmth  the 
principal  parties  to  the  transaction ;  the  testator  is  intrusted  to  their  care.  Sanity 
is  the  great  fact  the  witness  is  to  speak  to  when  he  conies  to  prove  the  attestation, 
and  that  is  the  true  reason  why  a  will  can  never  be  proved  as  an  exhibit,  viva  vM'fy 
in  chancery,  though  a  deed  may ;  for  there  must  be  liberty  to  cross-examine  to 
the  fact  of  sanity.*'  "  From  the  same  consideration,  it  is  become  the  invariable 
practice  of  that  court  never  to  establish  a  will  unless  all  the  witnesses  are  exam- 
ined, because  the  heir  has  a  right  to  the  proof  of  sanity  from  every  one  of  them 
whom  the  statute  has  placed  about  the  testator." 

1  1  Wms.  Exrs.  86 ;  Chiffiths  vs.  Robins,  8  Mad.  191 ;  Mackenzie  vs.  Handasydt^ 
2  Hagg.  211 ;  PotU  vs.  House,  6  Ga!  824. 

«  Watson  vs.  Watson^  2  B.  Monr.  74. 

»  Reed's  TTfK,  Id.  79. 

*  Maverick  vs.  Reynolds,  2  Bradf.  Sar.  Rep.  860. 
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tions,  is  not  ureasonable  in  its  proyisions  and  has  been  exeoated 
with  fairness." 

9.  And  in  another  important  case,^  the  same  learned  judge 
held  that  defect  of  memory,  unless  it  be  total  or  appertain  to 
things  essential,  is  not  sufficient  to  establish  incapacity,  and  that 
advanced  age,  of  itself,  raises  no  presumption  against  the  capa- 
city of  the  testator ;  and  quotes,  as  the  basis  of  his  judgment, 
the  eloquent  words  of  Chancellor  Ksnt,  in  regard  to  the  will  of 
a  person  between  ninety  and  one  hundred  years  of  age.' 

1  BUecker  yb.  Lyneh^  1  Bradf.  Sur.  Rep.  468. 

1  Van  Aht  ts.  Hunter,  5  Johns.  Ch.  148.  The  remarks  of  Judge  Bradford,  in 
Bltteker  ts.  Lynch,  supra,  in  regard  to  the  effect  of  old  age,  are  worthy  of  repeti- 
tion here  :  '*  The  effect  of  age  upon  the  yigor  of  the  mind  varies  so  muoh  aeoord- 
ing  to  indiTidual  constittttion,  that  it  is  diffiouH  to  form  a  sound  general  oonclu- 
sion  on  the  mere  fact  of  adTanoed  age.  In  an  intellectual  sense,  there  is  nothing 
in  the  mind,  abstractly  speaking,  tending  to  deeay ;  its  loss  of  tone  and  power  is 
consequent  upon  the  ravages  of  time  and  disease  ^pon  the  body,  and  especially 
the  brain,  upon  which  the  understanding  is  dependent  for  manifestation.  It  ih 
said  that  not  more  than  seventy-eight  in  one  thousand  die  of  old  age;  and  it  is 
scarcely  possible  to  define  the  natural  period  of  life,  or  its  more  frequent  and 
regular  limit,  independent  of  disease  and  accident.  Blumenbach  observes,  that, 
by  an  accurate  examination  of  numerous  bills  of  mortality,  he  had  ascertained  the 
remarkable  fact,  *Hhat  a  pretty  large  proportion  of  Europeans  reach  their  eighty- 
fourth  year."  Haller  gave  a  list  of  two  hundred  and  twenty-one  persons  who 
lived  Arom  one  hundred  to  one  hundred  and  sixty-nine  years ;  Easton,  a  list  of  one 
thousand  seven  hundred  and  twelve  who  attained  a  century  and  upwards.  The 
condition  of  the  mind,  in  these  cases,  of  course  varied.  In  Madden's  six  tables 
of  the  ages  of  the  most  distinguished  modern  philosophers,  jurists,  artists,  and 
authors,  and  in  D'Israeli*s  Notes  on  **  the  progress  of  old  age  in  new  studies," 
there  are  the  names  of  many  men  whose  genius  shone  in  full  splendor  to  the  close 
of  an  advanced  life.  I  do  not  mean  to  gauge  all  cases  by  such  remarkable  in- 
stanoes,  but  advert  to  them  to  show  that  each  individual  must  be  judged  by  him- 
self. The  power  and  brilliancy  of  the  mind  in  old  age  is  an  exception,  but  so  is 
longevity  itself.  It  may  be  observed,  in  this  connection,  that  the  system  frequently 
makes  an  effort  at  renovation  in  extreme  old  age,  whioh  is  evinced  in  the  cutting 
of  teeth,  the  recovery  of  the  original  color  of  the  hair,  and  of  perfect  vision  and 
bearing.  This  is  said  to  occur  more  frequently  in  females,  and  indicates  tone  and 
strength  in  the  nervous  system,  great  vital  power,  and  recuperative  energy.  A 
fact  of  this  kind  occurred  to  the  decedent,  who,  about  the  time  the  will  was  made, 
recovered  her  vision,  was  able  to  read  without  spectacles,  and  to  thread  the  finest 
needle. 
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10.  "  A  man  may  freely  make  his  testament,  how  old  soercr 
he  may  be.  .  .  .  It  is  one  of  the  painful  consequences  of  extreme 
old  age  that  it  ceases  to  excite  interest,  and  is  apt  to  he  left 
solitary  and  neglected.  The  control  which  the  law  still  gives  to 
a  man  over  the  disposal  of  his  property,  is  one  of  the  most  effi- 
cient means  which  he  has  in  protracted  life  to  command  the  atten- 
tion due  to  his  infirmities.  The  will  of  such  an  aged  man  ought  to 
be  regarded  with  great  tenderness,  when  it  appears  not  to  hare  been 
procured  by  fraudulent  arts,  but  contains  those  very  dispositions 
which  the  circumstances  of  his  situation  and  the  course  of  the 
natural  affections  dictated."^ 

11.  One  of  the  ablest  and  most  experienced  writers  upon  the 
jurisprudence  of  insanity,  Dr.  Ray,  has  made  some  strictures 
upon  the  mode  of  conducting  jury  trials,  where  questions  affect- 
ing mental  capacity  are  to  be  determined,  which  we  deem  not 
unworthy  of  being  repeated  here.  They  have  particular  refer- 
ence to  a  cause  tried  in  the  state  of  Maine.V  <<No  one,"  says 
this  writer,  <<  at  all  acquainted  with  the  habits  of  old  age,  and 
with  the  effect  of  ienile  dementia  on  the  mind,  can  entertain  a 
doubt  of  the  testator's  competency  to  make  his  will.  True,  he 
was  more  forgetful  of  the  present  than  of  the  past;  he  fre- 
quently forgot  what  he  bad  just  before  said  or  done;  and  he 
sometimes  disregarded  the  common  observances  of  life.  All  this, 
however,  may  be  said  of  multitudes  of  old  men  whose  compe- 
tency for  any  business  is  never  questioned  by  those  who  know 
them  best.  However  weak  may  have  been  the  mind  of  this  old 
man,  he  was  still  acquainted  with  the  value  of  property,  espe- 
cially of  his  own;  he  recognised  his  relatives  and  friends,  was 
always  aware  of  the  exact  nature  of  their  relations  toward  him, 
and  of  their  respective  claims  on  his  bounty ;  he  still  was  capable 
of  feeling  the  sting  of  filial  ingratitude,  and  of  being  actuated  by 
motives  of  ordinary  prudence  and  discretion.  If  his  mind  were 
not  sufficiently  vigorous  to  engage  in  contracts  and  speculations 
of  large  magnitude,  it  was  none  the  less  able  to  bequeath  his  pro- 


Bay,  Med.  Jur.,  {  842,  SdS,  844. 
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perty,  the  kind  and  amount  of  which  he  perfectly  understood,  to 
relatives  and  friends  whom  he  still  recognised  and  loved.  The  will 
was  a  rational  act,  rationally  done,  and  there  was  not  a  tittle  of 
evidence  to  show  that  the  testator  was  under  improper  influences. 
12.  « The  court,  at  each  trial,  refrained  from  any  comments 
on  the  evidence  relating  to  the  testator's  mental  condition,  and 
the  jury  were  left  to  their  own  unenlightened  and  unassisted 
deliberations.  There  were  peculiar  reasons,  perhaps,  for  taking 
this  course  in  the  present  case,  but  we  may  be  allowed  to  ques- 
tion its  propriety  as  a  general  rule  of  practice.  In  cases  like 
these,  which  are  characterized  by  the  abundance  and  discrepancy 
of  the  evidence,  it  needs  a  cool,  tenacious,  and  intelligent  mind 
to  recapitulate  this  evidence ;  to  sift,  to  analyze,  weigh,  and, 
finally,  stamp  it  with  its  proper  value.  The  jury,  it  is  true,  are 
sole  judges  of  the  facts,  and  if  the  question  here  were  whether 
certain  facts  offered  in  evidence  were  true  or  false,  not  a  remark 
might  be  required  of  the  court.  But  since  they  have  to  do  with 
a  very  different  question,  that  is,  whether  these  facts  warrant 
certain  inferences  relative  to  mental  capacity,  they  are  unable  to 
answer  it  correctly,  we  apprehend,  without  the  light  that  is  derived 
from  superior  penetration  and  attainments.  The  knowledge  ne- 
cessary for  this  purpose  is  of  a  technical  kind,  which  a  jury  can- 
not be  expected  to  possess,  and  the  very  abundance  of  the  evidence 
is  calculated  to  fill  their  minds  with  uncertainty  and  confusion. 
If  they  can  hear  the  opinions  of  experts — of  persons  who  have 
given  especial  attention  to  this  branch  of  knowledge — respecting 
the  precise  value  of  all  these  facts,  considered  in  relation  to  the 
point  they  are  designed  to  establish,  then,  indeed,  they  would  be 
in  a  condition  to  form  conclusions  of  their  own.  But  since  this  is 
not  always  practicable,  are  they  to  be  left  to  float  about  on  a  sea 
of  conjecture,  without  star  or  compass  to  guide  their  course  ? 
Must  a  jury,  not  one  of  whom,  perhaps,  ever  observed  a  case  of 
insanity,  or  even  studied  the  operations  of  the  sane  mind,  take 
upon  themselves  to  say  that  certain  facts  do  or  do  not  prove  the 
presence  of  testamentary  capacity ;  in  other  words,  to  decide  upon 
professional   questions  of  acknowledged  difficulty  ?     The  really 
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intelligent  and  conscientious  joror,  difitracted  by  an  appalling 
mass  of  evidence,  much  of  which  is  irrelevant  and  contradictorj, 
which  he  may  try  in  vain  to  unravel  and  arrange,  and  puzzled  by 
questions  he  never  considered  before,  will  and  ought  to  look  to 
the  court  for  assistance. 

13.  «« The  principle  laid  down  by  the  court,  at  the  first  trial, 
that  a  dupoimg  mind  means  <  so  much  mind  and  memory  as 
would  enable  him  to  transact  common  business  with  that  intel- 
ligence which  belongs  to  the  weakest  class  of  sound  minds,'  may 
be  theoretically  correct,  but  it  seems  to  be  of  too  abstract  a 
nature  to  be  practically  applied  by  jurors.  To  compare  one  mind 
with  another  of  different  calibre  is  a  task  for  which  they  are 
altogether  unfitted  by  their  previous  tastes,  habits,  and  studies. 
Justice  merely  requires  that  the  strength  of  the  mind  should  be 
equal  to  the  purpose  to  which  it  is  applied.  If  this  simple  prin- 
ciple be  distinctly  presented  to  the  minds  of  the  jury,  there  are 
few  so  dull  as  to  be  unable  to  give  it  a  practical  application.  It  is 
not  only  reasonable,  but  it  has  the  merit  of  having  been  repeatedly 
recognised  in  courts  of  law,  until  it  has  now  obtained  all  the  force 
of  established  authority.  <  He  may  not  have  sufficient  strength 
of  memory  and  vigor  of  intellect  to  make  and  to  digest  all  the 
parts  of  a  contract,  and  yet  be  competent  to  direct  the  distribu- 
tion of  his  property  by  will.'^  'A  man  may  be  capable  of  making 
a  will,  and  yet  incapable  of  making  a  contract,  or  to  manage  his 
estate.'  ''* 

14.  We  do  not  suppose  medical  experts  would  be  able  to  in- 
struct jurors  in  the  law  of  insanity,  much  more  understandingly 
than  it  is  commonly  done  by  courts.  The  great  uncertainty  in 
the  result  of  such  trials  depends   more  upon  the  contradictory 

»  Steven*  vs.  Vandevt^  4  Wash.  C.  C.  262. 

2  Harrison  t.  Rowan,  8  Wash.  C.  C.  580.  In  regard  to  these  commentaries,  con- 
tained in  the  charges  of  Mr.  Justice  Washington,  upon  the  suhject  of  testamentary 
capacity,  this  learned  writer  says :  **  Nowhere  has  the  subject  of  testamentary 
capacity  been  treated  with  so  much  good  sense  and  regard  to  seientifio  truth  as  in 
the  charges  of  the  court  from  which  the  aboTe  quotations  are  made.  With  the 
progress  of  sound  views  on  this  subject,  the  correctness  of  the  principles  there 
laid  down  will  only  be  the  more  firmly  established.*' 
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ntture  of  tbe  evidence  ^han  this  learned  -vrriter  is  probably  aware 
of.  And  it  is  impossible  often  for  any  one  to  say,  with  mach 
certainty,  upon  which  side  the  testimony  is  really  entitled  to  tbe 
most  credit.  And  unfortunately  for  the  regrets  here  expressed 
in  regard  to  the  absence  of  medical  experts  who  could  place  all 
doubts  and  uncertainties  upon  this  perplexing  subject  in  such  a 
light  as  to  remove  all  difficulty,  experience  has  shown,  both  here 
and  in  England,  that  they  differ  quite  as  widely  in  their  infer- 
ences and  opinions  as  do  the  other  witnesses.  That  has  become 
'80  uniform  a  result  with  medical  experts  of  late,  that  they  are 
beginning  to  be  regarded  much  in  the  light  of  hired  advocates, 
and  their  testimony  as  nothing  more  than  a  studied  argument  in 
favor  of  the  side  for  which  they  have  been  called.  So  uniformly 
has  this  proved  true,  in  our  limited  experience,  that  it  would 
excite  scarcely  less  surprise  to  find  an  expert,  called  by  one  side, 
testifying  in  any  particular  in  favor  of  the  other  side,  than  to  find 
the  counsel  upon  either  side  arguing  against  their  clients,^  and  in 
favor  of  their  antagonists. 

'  We  do  not.  intend  by  this  to  cast  the  sUght^at  reflection  upon  the  integrity  of 
medical  or  other  experts.  There  is  little  doubt  they  are  as  upright  and  indepen- 
dent as  any  other  class  of  men.  But  they  are  mortal,  and  being  so,  they  are  liable 
to  see  all  subjects  through  the  refVacting  lens  of  interest  and  partiality.  They 
are  applied  to  and  efnployed  the  same  as  the  counsel,  and  paid,  or  should  be,  for 
their  time  in  examining  the  case,  at  professional  prices,  and  all  irif^  a  yiew  to 
find  good  reason  for  bringing  the  cause  to  the  result  desired  by  those  who  employ 
them.  It  is  not  wonderful,  therefore,  that  upon  subjects  of  so  much  uncertainty, 
they  should  fall  into  the  line  of  opinion  most  favorable  to  that  side  whose  case  has 
been  so  often  urged  upon  their  favorable  consideration.  In  addition  to  this,  there  will 
always  be  such  marked  conflict  in  the  testimony  as  to  facts,  that  it  is  commonly 
next  to  impossible  to  know  which  is  right,  and  the  expert  is  always  expected,  of 
course,  to  assume  the  theory  of  the  facts  maintained  by  the  side  calling  him.  This, 
of  itself,  is  enough  to  throw  the  experts  world-wide  apart  in  the  results  of  their 
opinions  and  speculations.  We  recollect  a  case  tried  before  us,  not  many  years 
back,  which  is  of  no  great  interest,  except  as  illustrating  the  point  to  which  we 
hare  just  been  alluding.  The  ease  was  one  where  the  son  had  subscribed  his 
father's  name,  as  surety,  to  his  own  note,  as  he  claimed,  by  his  father's  consent. 
It  was  claimed  in  defence,  that  the  father  had  been,  for  years  before  the  date  of 
the  note,  a  mere  imbecile,  and  wholly  incapable  of  comprehending  any  such  trans- 
action, as  he  confessedly  was  for  some  years  before  his  death.     The  testimony 
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15.  It  seems  to  be  the  result  of  all  the  cases,  English  and 
American,  that  intellectual  feebleness  alone  will  not  disqualify 
one  for  making  a  will.^  But  there  is  a  large  class  of  cases  where 
the  testaments  of  aged  people  come  in  controversy,  in  which  the 
element  of  undue  influence,  imposition,  and  fraud  is  mixed  up  with 
the  weakness  and  imbecility  of  mind  of  the  testator.  In  such 
cases,  courts  and  juries  should  be  reasonably  watchful  to  see  that 
no  improper  influence  has  been  exercised,  in  the  production  of  an 
unjust  or  unequal  distribution  of  the  testator's  property.  In 
other  words,  that  if  the  will  was  executed  at  a  time  when  the 

testator  was  in  a  condition  of  mind  susceptible  of  being  easily 

*  -        --  — 

was  Terj  Toluroinous,  and  strangely  conflicting.  It  was  prored,  on  the  part  of  the 
plaintiff,  that  the  old  man  understood  that  his  name  was  to  be  subscribed  to  the 
note,  and  also  that  it  had  been  done ;  that  he  repeatedly  cautioned  his  son  not  to 
let  his  father  be  injured  by  it ;  and  that  he  told  the  creditor  he  was  secure,  since 
he  had  his  name,  and  that  he  was,  at  the  time  of  the  execntion  of  the  note, 
abundantly  capable  of  comprehending  this  and  other  similar  btisiQeBS  transac- 
tions. 

On  the  other  hand,  it  was  proved  by  multitudes  of  the  most  unimpeachable 
witnesses,  that  for  a  long  time  before  the  date  of  this  note,  the  old  man  was  in  the 
daily  habit  of  doing  and  saying  things  which  it  was  not  easy  to  reconcile  with 
any  such  remaining  mental  capacity  as  was  requisite  to  make  a  binding  contract. 
As,  that  he  could  not  feed  himself,  did  not  recognise  his  own  children  whom  he 
met  daily,  would  turn  his  tea  into  his  plate  at  table,  would  get  lost  in  his  own 
house,  sit  down  on  the  floor,  follow  his  wife  f^om  room  to  room,  holding  on  to  her 
dress  like  an  infant  child,  exhibiting  the  most  boisterous  grief  upon  the  slightest 
occasion,  or  none  at  all,  and  not  unfrequently  attempting  to  build  a  fire  in  the 
middle  of  the  room,  with  some  other  things  too  disgusting  to  be  named,  but  strikingly 
indicative  of  imbecility.  We  submitted  the  case  to  the  jury  upon  the  mere  ques- 
tion of  fact,  whether  the  deceased  had  capacity  at  the  time  to  understand  the 
nature  of  the  transaction,  and  consented  to  have  his  name  attached  to  the  note, 
and  a  verdict  was  given  for  the  plaintiff.  It  was  a  mere  question  of  fact  upon  the 
credibility  of  the  testimony  upon  the  different  sides,  and  no  rule  of  medical  law 
could  aid  the  jury.  It  was  impossible  to  believe  the  testimony  on  both  sides.  The 
inquiry  was,  which  is  the  most  probable  ?  The  testimony  made  a  case  free  from 
all  question  for  both  sides.  Our  qwn  experience  convinces  us  that  this  is  a  not 
uncommon  result. 

1  J^Uiort  Will,  2  J.  J.  Marshall  840 ;  Dornick  vs.  Reichmback,  10  S.  &  R.  84 ; 
Blanchard  vs.  Nettle^  3  Denio  87.  It  is  here  said,  there  must  be  a  total  want  of 
understanding  to  render  one  intestable,  and  that  the  expression  "of  unsound 
mind"  in  the  New  York  statute  means  the  same  as  non  eompot  meniU. 
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controlled,  and  the  will  itself  is  one  giving  unequal  advantages 
towards  parties  in  a  position  to  have  brought  their  influences  to 
bear  upon  the  testator,  the  triers  of  its  validity  have  a  right  to 
require  those  thus  exposed  to  suspioion,  to  prove,  with  reasonable 
certainty,  that  the  will  was  the  offspring  of  the  free  agency  of  the 
testator.  Hence  it  is  very  properly  said,  that  where  a  will  is  just 
and  equal,  and  displays  reason,  memory,  and  benevolence  [and  we 
should  add  justice],  and  the  same  was  made  without  advice  or 
dictation,  it  may  be  regarded  as  satisfactory  evidence  that  it  was 
the  product  of  a  disposing  mind.^ 

16.  We  shall  here  give  a  short  but  pertinent  extract  from  the 
able  work  of  Dr.  Taylor  ;'  «  I  am  indebted  to  a  learned  judge  for 
the  following  note :  Another  case  may  be  noticed  which  often 
occurs  in  the  experience  of  lawyers,  and  to  which,  in  attendance 
on  aged  persons,  medical  gentlemen  do  not  sufficiently  attend.  A 
person's  mind  in  extreme  old  age  may  be  quite  intelligent,  his 
understanding  of  business  clear,  and  his  competency  to  converse 
upon  and  transact  such,  undoubted,  and  his  bodily  strength  good ; 
but  there  may  grow  upon  him  such  a  fear  and  dread  of  relatives 
who  may  have  surrounded  him,  and  on  whom  he  may  have  become 
perfectly  dependent,  that  his  nervous  system  is  wholly  overcome, 
and  he  becomes  a  mere  child  and  tool  in  the  hands  of  those  about 
him,  so  that  he  has  no  power  to  exert  his  mind  in  opposition  to 
their  wishes  or  to  resist  their  importunities.  His  mind  is  enslaved 
by  his  fears  and  feeling  of  helplessness,  so  that  to  that  extent, 
and  in  matters-  in  which  he  may  be  moved  by  them,  he  really  is 
facile  and  imbecile.     This  state  of  things  seems,  in  great  old  age, 


*  JfcDanielVt  Will^  2  J.  J.  MarshaU  831.  Onr  own  experiences,  after  having 
hnd  knowledge  of  a  considerable  number  of  this  class  of  cases,  would  induce  the 
conclusion  that  juries  are  generally  inclined  to  sustain  the  wills  of  very  aged  and 
very  inftrm  persons ;  and  often,  of  those  in  extreme  sickness,  almost  tin  artieulo 
mortis,  where  the  deed  itself  is  rational  and  just.  But  that  where  this  is  not  the 
fAct,  juries  are  Tery  willing  to  be  oonTinced  of  some  good  reason  to  set  the  will 
aside,  and  more  commonly  succeed  in  finding  some  excuse  satisfactory  to  them- 
selves for  doing  so ;  and  we  have  never  felt  that  this  tendency  among  j.urie8  was 
either  unnatural  or  unjust. 

3  Med.  Jor.  669. 
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easily  brought  on  ;  the  faculties  are  otherwise  entire,  and  the  bodily 

strength  considerable.     This  state  of  a  party's  mind  at  a  great 

age  (93  or  94)  was  exhibited  in    a  remarkable  manner  in  a  case 

from  Scotland,  which  went  to  the  House  of  Lords  {Caim9  vs. 

Marientki).*' 

■  tt»  ■ 

RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  the  United  States* 

JAMBS  W.  BALDWIN  VS.  OSCAR  C.  HALE. 

A  discharge  under  the  insolvent  laws  of  one  stale  will  not  discharge  a  debt  to  a 
citizen  of  another  state,  unless  the  latter  has  Yoluntarilj  become  a  party  to  the 
proceedings,  and  thus  given  the  court  jurisdiction. 

Therefore  where  A.,  being  a  citizen  of  Massachusetts,  made  a  note  payable  in 
Boston,  and  endorsed  it  to  B.,  a  citizen  of  Vermont,  and  afterwards,  upon  due 
proceedings  in  Massachusetts,  obtained  a  certificate  of  discharge  from  his  debts, 
it  was  held  that  the  discharge  was  not  a  good  defence  to  an  action  by  B.  on  the 
note,  in  the  Federal  courts. 

Seribner  vs.  Fisher ,  2  Gray  43,  dissented  from. 

F.  A.  Brooks  J  for  plaintiff  in  error. 
Henry  C.  HutchinSy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Clifford,  J. — This  is  a  writ  of  error  to  the  Circuit  Court  of  the 
United  States  for  the  district  of  Massachusetts.  Parties  sub- 
mitted the  case  in  the  court  below  upon  an  agreed  statement  of 
facts,  and  the  same  is  still  a  part  of  the  record.  Judgment  was 
entered  for  the  plaintiff,  and  the  defendant  sued  out  this  writ  of 
error.  Plaintiff  was  and  ever  since  has  been  a  citizen  of  Vermont, 
and  the  defendant  was  and  still  is  a  citizen  of  Massachusetts,  where 
the  suit  was  brought.  Action  was  assumpsit,  and  the  declaration 
was  drawn  upon  the  following  promissory  note : 

"Boston,  Feb.  21,  1854.  ?2000.  Six  months  after  date  I 
promise  to  pay  to  the  order  of  myself  two  thousand  dollars,  pay- 
able at  Boston,  value  received.'' 

And  the  same  was  duly  indorsed  by  the  defendant  to  the  order 
of  the  plaintiff. 
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After  the  date  of  the  note  and  before  the  commencement  of  the 
finit,  the  defendant,  upon  due  proceedings  in  the  Insolvent  Court  of 
Massachusetts,  obtained  a  certificate  of  discharge  from  his  debts, 
and  the  only  question  in  the  case  is  whether  that  certificate  of  dis- 
charge is  a  bar  to  the  present  suit.  Contract  was  made  in  Boston 
and  was  to  be  performed  at  the  place  where  it  was  made,  and  upon 
that  ground  it  is  contended  by  the  defendant  that  the  certificate 
of  discharge  is  a  complete  bar  to  the  action.  But  the  case  shows 
that  the  plaintiff  was  a  citizen  of  Vermont,  and  inasmuch  as  he 
did  not  prove  his  debt  against  the  defendant's  estate  in  insolvency, 
nor  in  any  manner  become  a  party  to  those  proceedings,  he  insists 
that  the  certificate  of  discharge  is  a  matter  inter  alio8y  and  wholly 
insufficient  to  support  the  defence. 

Adopting  the  views  of  the  court  in  Scribner  et  al.  vs.  Fishery  2 
Gray  43,  the  defendant  concedes  that  the  law  is  so,  as  between 
citizens  of  different  states,  except  in  cases  where  it  appears  by  the 
terms  of  the  contract  that  it  was  made  and  must  be  performed  in 
the  state  enacting  such  insolvent  law.  Where  the  contract  was 
made  and  is  by  its  terms  to  be  performed  in  the  state  in  which  the 
certificate  of  discharge  was  obtained,  the  argument  is  that  the 
discharge  is  entirely  consistent  with  the  contract,  and  that  the 
certificate  operates  as  a  bar  to  the  right  of  recovery,  everywhere, 
irrespective  of  the  citizenship  of  the  promissee.  Plaintiff  admits 
that  a  majority  of  the  Supreme  Court  of  Massachusetts,  in  the 
case  referred  to,  attempted  to  maintain  that  distinction,  but  he 
insists  that  it  'is  without  any  foundation  in  principle,  and  that  the 
decisions  of  this  court  in  analogous  cases  are  directly  the  other 
way. 

Controversies  involving  the  constitutional  effect  and  operation 
of  state  insolvent  laws  have  frequently  been  under  consideration 
in  this  court,  and  unless  it  be  claimed  that  constitutional  questions 
must  always  remain  open,  it  must  be  conceded,  we  think,  that 
there  are  some  things  connected  with  the  general  subject  that 
ought  to  be  regarded  as  settled  and  for  ever  closed. 

State  legislatures  have  authority  to  pass  a  bankrupt  or  insolvent 
law,  provided  there  be  no  act  of  Congress  in  force  establishing  a 
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uniform  system  of  bankruptcy,  conflicting  with  such  law  ;  and  pro- 
vided the  law  itself  be  so  framed  that  it  does  not  impair  the  obli- 
gation of  contracts.  Such  was  the  decision  of  this  court  in 
Sturgh  vs.  Orowninahield,  4  Wheat.  122,  and  the  authority  of  that 
decision  has  never  been  successfully  questioned.  Suit  was  brought 
in  that  case  against  the  defendant  as  the  maker  of  two  promissory 
notes.  They  were  both  dated  at  New  York,  on  the  22d  day  of 
March  1811,  and  the  defendant  pleaded  his  discharge  under  an 
act  for  the  benefit  of  insolvent  debtors  and  their  creditors,  passed 
by  the  legislature  of  New  York  subsequently  to  the  date  of 
the  notes  in  controversy.  Contracts  in  that  case,  it  will  be 
observed,  were  made  prior  to  the  passage  ofjhe  law,  and  the  court 
held,  for  that  reason,  that  the  law,  or  that  feature  of  it,  was 
unconstitutional  and  void,  as  impairing  the  obligation  of  contracts 
within  the  meaning  of  the  Constitution  of  the  United  States. 
Suggestion  is  made  that  the  ruling  of  the  court  in  the  case  of 
McMillan  vs.  McNeill^  4  Wheat.  209,  decided  at  the  same  term, 
asserts  a  different  doctrine,  but  we  think  not,  if  the  facts  of  the 
case  are  properly  understood. 

Recurring  to  the  statement  of  the  case,  it  appears  that  the  con- 
tract was  made  in  Charleston,  in  the  state  of  South  Carolina,  and 
it  is  true  that  both  parties  resided  there  at  the  time  the  contract 
was  made,  but  the  defendant  subsequently  removed  to  New 
Orleans,  in  the  state  of  Louisiana,  and  it  was  in  the  latter  state 
where  he  obtained  the  certificate  of  discharge  from  his  debts.  He 
was  also  one  of  a  firm  doing  business  in  Liverpool,  and  a  com- 
mission of  bankruptcy  had  been  issued  there,  both  against  him  and 
his  partner,  and  they  respectively  obtained  certificates  of  dis- 
charge. Suit  was  brought  in  the  District  Court  for  the  district  of 
Louisiana,  and  the  defendant  pleaded  those  certificates  of  dis- 
charge in  bar  of  the  action,  and  the  plaintiff  demurred  to  the  plea. 
Under  that  state  of  the  case  and  of  the  pleadings  the  court  held 
that  the  certificate  of  discharge,  obtained  in  the  state  of  Louisiana, 
was  no  defence  to  the  suit,  and  very  properly  remarked  that  the 
circumstance  that  the  state  law  was  passed  before  the  debt  was 
contracted  made  no  difference  in  the  application  of  the  principle. 
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Bearing  in  mind  that  the  plaintiff  was  a  citizen  of  South  Carolina, 
and  that  the  contract  was  made  there,  it  is  obvious  that  the  remark 
of  the  court  is  entirely  consistent  with  the  decision  in  the  former 
case. 

Secondly,  the  court  also  held  that  a  discharge  under  a  foreign 
bankrupt  law  was  no  bar  to  an  action  in  the  courts  of  the  United 
States,  on  a  contract  made  in  this  country.  Speaking  of  that  case, 
Mr.  Justice  Johnson  afterwards  remarked  that  it  decided  nothing 
more  than  that  insolvent  laws  have  no  extraterritorial  operation 
upon  the  contracts  of  other  states,  and  that  the  anterior  or  posterior 
character  of  the  law  with  reference  to  the  date  of  the  contract 
makes  no  difference  in  the  application  of  that  principle.  Eight 
years  later  the  question,  in  all  its  phases,  was  again  presented  to 
this  court,  in  the  case  of  Ogden  vs.  Saunderij  12  Wheat.  218,  and 
was  very  fully  examined. 

Three  principal   points  were  ruled  by  the  court.     First,  the 

court  held  that  the  power  of  Congress  to  establish  uniform  laws  on 

the  subject  of  bankruptcies  throughout  the  United  States  did  not 

exclude  the  right  of  the  states  to  legislate  on  the  same  subject 

except  when  the  power  had  actually  been  exercised  by  Congress, 

and  the  state  laws  conflicted  with  those  of  Congress.     Secondly 

that  a  bankrupt  or  insolvent  law  of  any  state  which  discharges 

both   the  person   of  the  debtor  and  his  future   acquisitions  of 

property,  was  not  a  law  impairing  the  obligation  of  contracts  so 

far  as  respects  debts  contracted  subsequent  to  the  passage  of  such 

law.     Thirdly,  but  that  a  certificate'of  discharge  under  such  a  law 

cannot  be  pleaded  in  bar  of  an  action  brought  by  a  citizen  of 

another  state  in  the  courts  of  the  United  States  or  of  any  other  state 

than  that  where  the  discharge  was  obtained.     Much  diversity  of 

opinion,  it  must  be  admitted,  existed  among  the  members  of  the 

court  on  that  occasion,  but  it  is  clear  that  the  conclusions  to  which 

the  majority  came  were  in  precise  accordance  with  what  had  been 

substantially  determined  in  the  two  earlier  cases  to  which  reference- 

has  been  made.     Misapprehension  existed,  it  seems,  for  a  time,. 

whether  the  second  opinion  delivered  by  Mr.  Justice  Johnson  in 

that  case  was,  in  point  of  fact,  the  opinion  of  a  majority  of  the- 
Vol.  XIL—80 


466  BALDWIN  T8.  HALE. 

conrt,  but  it  is  difficult  to  see  any  ground  for  any  such  doubt 
Referring  to  the  opinion  it  will  be  seen  that  he  states  explicitly 
that  he  is  instructed  to  dispose  of  the  cause,  and  he  goes  on  to 
explain  that  the  majority  on  the  occasion  is  not  the  same  as  that 
which  determined  the  general  question  previously  considered. 
Ample  authority  exists  for  regarding  that  opinion  as  the  opinion 
of  the  court,  independently  of  what  appears  in  the  published 
report  of  the  case.  When  the  subsequent  case  of  Boyle  ts. 
Zaeharie  et  aL^  6  Pet.  848,  was  first  called  for  argument,  inquiry 
was  made  of  the  court  whether  the  opinion  in  question  was 
adopted  by  the  other  judges  who  concurred  in  the  judgment  of  the 
court.  To  which  Marshall,  C.  J.,  replied,  that  the  judges  who 
were  in  the  minority  of  the  court  upon  the  general  question  con- 
curred in  that  opinion,  and  that  whatever  principles  were  estab- 
lished in  that  opinion  were  to  b^  considered  no  longer  open  for 
controversy,  but  the  settled  law  of  the  court.  Judge  Story 
delivered  the  unanimous  opinion  of  the  court  in  that  case  during 
the  same  session,  and  in  the  course  of  the  opinion  he  repeated  the 
explanations  previously  given  by  the  Chief  Justice:  Bojfh  vs. 
Zaeharie  et  at,  6  Pet  643.  Explanations  to  the  same  effect  were 
also  made  by  the  present  Chief  Justice  in  the  case  of  Cook  vs. 
Moffat  et  al.,  5  How.  810,  which  had  been  ruled  by  him  at  the 
circuit.  He  had  ruled  the  case  in  the  court  below  in  obedience  to 
what  he  understood  to  be  the  settled  doctrine  of  the  court,  and  a 
majority  of  the  court  affirmed  the  judgment.  Acquiescing  in  that 
judgment  as  a  correct  exposifion  of  the  law  of  the  court,  he,  never, 
theless,  thought  it  proper  to  restate  the  individual  opinion  which 
he  entertained  upon  the  subject,  but  before  doing  so  he  gave  a 
clear  and  satisfactory  exposition  of  what  had  previously  been 
decided  by  the  court.  Those  remarks  confirm  what  had  at  a  much 
earlier  period  been  fully  explained  by  the  former  Chief  Justice 
and  his  learned  associate.  '  Taken  togeth^,  these  several  explana- 
tions ought  to  be  regarded  as  final  and  conchisive.  Assuming  that 
to  be  so,  then,  it  was  settled  by  this  court,  in  that  case — 1.  That 
the  power  given  to  the  United  States  to  paas  bankrupt  laws  is  not 
exclusive.     2.  That  the  fair  and  ordinary  ezeroi^e  of  that  power 
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by  the  states  does  not  necessarily  involye  a  violation  of  the  obliga- 
tion of  contracts,  multo  fortiori  of  posterior  contracts.  8.  Bnt 
when  in  the  exercise  of  that  power  the  states  pass  beyond  their 
own  limits  and  the  rights  of  their  own  citizens,  and  act  upon  the 
rights  of  citizens  of  other  states,  there  arises  a  conflict  of  sovereign 
power  and  a  collision  with  the  judicial  powers  granted  to  the 
United  States,  which  renders  the  exercise  of  such  a  power  incom« 
patible  with  the  rights  of  other  states,  and  with  the  Constitution  of 
the  United  States.  Saunders,  a  citizen  of  Kentucky,  brought  suit 
in  that  case  against  Ogden,  who  was  a  citizen  of  Louisiana  at  the 
time  the  suit  was  brought.  Plaintiff  declared  upon  certain  bills  of 
exchange  drawn  by  one  Jordan,  at  Lexington,  in  the  state  of 
Kentucky,  upon  Ogden,  the  defendant,  in  the  city  of  New  York^ 
where  he  then  resided.  He  was  then  a  citizen  of  the  state  of  New 
York,  and  the  case  shows  that  he  accepted  the  bills  of  exchange  at 
the  city  of  New  York,  and  that  theywere  subsequently  protested 
for  non-payment. 

Defendant  pleaded  his  discharge  under  the  Insolvent  Law  of  New 
York^  passed  prior  to  the  date  of  the  contract.  Evidently,  there- 
fore, the  question  presented  was,  whether  a  discharge  of  a  debtor 
under  a  state  insolvent  law  was  valid  as  against  a  creditor  or 
citizen  of  another  state,  who  had  not  subjected  himself  to  the  state 
laws  otherwise  than  by  the  origin  of  the  contract,  and  the  decision 
in  express  terms  was,  that  such  a  proceeding  was  '^  incompetent  to 
discharge  a  debt  due  a  citizen  of  another  state."  Whenever  the 
question  has  been  presented  to  this  court  since  that  opinion  was 
pronounced,  the  answer  has  uniformly  been  that  the  question 
depended  upon  citizenship.  Such  were  the  views  of  the  court  in 
Suffdam  et  al  vs.  Broadnaz  et  al,  14  Pet.  75,  where  it  was 
expressly  held  that  a  certificate  of  discharge  cannot  be  pleaded  in 
bar  of  an  action  brought  by  a  citizen  of  another  state  in  the  courts 
of  the.  United  States,  or  of  any  other  state  than  that  where  the  dis- 
charge was  obtained.  Undoubtedly  a  state  may  pass  a  bankrupt 
or  insolvent  law  under  the  c<Hiditions  before  mentioned,  and  such 
a  law  is  operative  and  binding  upon  the  citizens  of  the  state ;  but 
we  repeat  what  the  court  said  in  Ooak  vs.  Moffatt  et  aly  5  How. 
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308,  that  such  laws  "  can  have  no  effect  on  contracts  made  before 
their  enactment,  or  beyond  their  territory.*'  Judge  Story  says, 
in  the  case  of  Springer  vs.  Foster  et  aLy  2  Story  C.  C.  387,  that 
the  settled  doctrine  of  the  Supreme  Court  is,  that  no  state  insol- 
vent laws  can  discharge  the  obligation  of  any  contract  made  in  the 
state  except  such  contracts  as  are  made  between  citizens  of  that 
state.  He  refers  to  the  case  of  Ogden  vs.  Saunders  to  support  the 
proposition,  and  remarks,  without  qualification,  that  the  doctrine 
of  that  case  was  subsequently  affirmed  in  Bogle  vs.  Zaehariey  where 
there  was  no  division  of  opinion.  In  the  last-mentioned  case  he 
gave  the  opinion  of  the  court,  and  he  there  expressed  substantially 
the  same  views.  Confirmation  of  the  fact  that  such  was  his 
opinion  may  be  found  both  in  his  Commentaries  on  the  Constitu- 
tion and  in  his  treatise  entitled  Conflict  t>f  Laws.  His  view  as  to 
the  result  of  the  various  decisions  of  this  court  is,  that  they 
establish  the  following  propositions  : — 1.  That  state  insolvent  laws 
may  apply  to  all  contracts  within  the  state  between  citizens  of  the 
state.  2.  That  they  do  not  apply  to  contracts  made  within  the 
state  between  a  citizen  of  the  state  and  a  citizen  of  another  state. 
3.  That  they  do  not  apply  to  contracts  not  made  within  the  state : 
2  Story  on  Const.,  sec.  1390  (3d  edition),  p.  281 ;  Story  on  Confl. 
L.,  sec.  341,  p.  573. 

Chancellor  Kent  also  says  that  the  discharge  under  a  state  law 
is  not  effectual  as  against  a  citizen  of  another  state  who  did  not 
make  himself  a  party  to  the  proceedings  under  the  law :  2  Kent 
Com.  (9th  ed.),  p.  503.  All  of  the  state  courts,  or  nearly  all, 
except  the  Supreme  Court  of  Massachusetts,  have  adopted  the  same 
view  of  the  subject,  and  that  court  has  recently  held  that  a  certifi- 
cate of  discharge  in  insolvency  is  no  bar  to  an  action  by  a  foreign 
corporation  against  the  payee  of  a  note,  who  indorsed  it  to  the 
corporation  in  blank  before  its  maturity,  although  the  note  itself 
was  executed  and  made  payable  in  tha^  state  by  a  citizen  of  the 
state.  Repeated  decisions  have  been  made  in  that  court  which 
seem  to  support  the  same  doctrine:  Savoy  vs.  Marshy  10  Met. 
594 ;  Braynard  vs.  Marshall^  8  Pick.  196.  But  a  majority  of 
court  held,  in  Scribner  et  al  vs.  Fishery  2  Gray  18,  that  if  the  con- 
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tract  was  to  be  performed  in  the  state  where  the  discharge  was 
obtained,  it  was  a  good  defence  to  an  action  on  the  contract, 
although  the  plaintiff  was  a  citizen  of  another  state  and  had  not  in 
any  manner  become  a  party  to  the  proceedings.  Irrespective  of 
authority  it  would  be  difficult  if  not  impossible  to  sanction  that 
doctrine.  Insolvent  systems  of  every  kind  partake  of  the  char- 
acter of  a  judicial  investigation.  Parties  whose  rights  are  to  be 
affected  are  entitled  to  be  heard;  and  in  order  that  they  may 
enjoy  that  right  they  must  first  be  notified.  Common  justice 
requires  that  no  man  shall  be  condemned  in  his  person  or  property 
Trithout  notice  and  an  opportunity  to  make  his  defence :  NationB 
et  ah  vs.  *JohnMn  et  aL,  24  How.  203 ;  BoswelVB  Leasee  vs.  OtxB 
et  alj  9  How.  350 ;  Oakley  vs.  Aspinwall^  4  Comst.  513. 

Regarded  merely  in  the  light  of  principle,  therefore,  the  rule  is 
one  which  could  hardly  be  defended,  as  it  is  quite  evident  that  the 
courts  of  one  state  would  have  no  power  to  require  the  citizens  of 
other  states  to  become  parties  to  any  such  proceeding :  Suydam 
et  ah  vs.  Broadnax  et  ah^  14  Pet.  176.  But  it  is  unnecessary  to 
pursue  the  inquiry,  as  the  decisions  of  this  court  are  directly  the 
other  way ;  and  so  are  most  of  the  decisions  of  the  state  courts. 
Donnelly  vs.  Corhell^  3  Seld.  500 ;  Poe  vs.  Ducky  5  Mi.  1 ;  Ander- 
son vs.  Whaler,  25  Conn.  607  ;  Fisher  vs.  Bughee  et  ah^  48  Me.  9  ; 
Demerrit  vs.  Exchange  Banky  10  Law  Rep.  606;  Woodhull  vs. 
Fii^ner,  Bald.  C.  C.  300. 

Insolvent  laws  of  one  state  cannot  discharge  the  contracts  of 
citizens  of  other  states,  because  they  have  no  extraterritorial 
operation,  and  consequently  the  tribunal  sitting  under  them,  unless 
in  cases  where  a  citizen  of  such  other  state  voluntarily  becomes  a 
party  to  the  proceeding,  has  no  jurisdiction  fn  the  case.  Legal 
notice  cannot  be  given,  and  consequently  there  can  be  no  obliga- 
tion to  appear,  and  of  course  there  can  be  no  legal  default.  The 
judgment  of  the  Circuit  Court  is  therefore  affirmed  with  costs. 

The  foregoing  opinion  cannot  fail  to  Btate  where  given ;  and  it  must  be  an 

be  of  interest  to  the  profession,  as  in-  important  consideration  whether  such 

stances  ^re  very  common  where  bills  securities  can  be  released  under  the  insol- 

and  notes  are  made  payable,  at  com-  vent  laws  of  the  states  where  payable, 

mercial  points,  beyond  the  limits  of  the  There  is  do  doubt  that  any  act  of  the 
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debtor    in  pais,  which    m  claimed   to  United  States  consists  chiefly  in  this: 

operate  as  payment,  performance,-  or  in  that   one   is  confined  to  the  particular 

discharge  of  a  contract,  in  any  manner,  state,  and  the  other  operates  ihroughont 

must  be  judged  of  by  the  law  of  the  the  nation.     And  one  residing  without 

place  of  the  performance  of  the  contract,  the  state,  having  a  claim  against  the 

Hence,  if  the  question  is  one  of  perform-  debtor  who  has  obtained  his  discharge 

ance,   tender,    payment,    release,  it  is  under  the  insoWent  laws  of  the  state, 

determined    by  the  law  of  the   place  stands  in  the  same  relation  to  the  dis- 

where  the  contract  requires  these  inci-  ohaq^  that  a  foreign  resident  does  to  a 

dents  to  be  performed.     Some  of  these  discharge    obtained    under    a    general 

incidents  may  be  affected  by  the  law  of  bankrupt  law. 

the  forum,  being  connected   with  the        In  addition  to  this,  the  discharge  in 

remedy,  as  tender,  which  is  required  by  insolTenoy  or  bankruptcy  depends  upon 

the  English  law  when  made  in  coin  to  be  certain  judicial  proceedings,  and  is  of 

brought  into   court,    that  the   creditor  the  nature  of  a  judgment  or  decree.     Its 

may  have  the  opportunity  of  accepting  force    must,    therefore,    of    necessity, 

it  at  any  time  when  he  will.  depend  upon  the  court  having  jurisdic- 

But  a  discbarge  of  the  debtor,  under  tion  of  the  subject-matter  and  of  the 

insolvent  or  bankrupt  laws,  is  not  of  the  parties.     But  the  court  of  insolvency  in 

character  of  payment  or  performance.   It  &  state  can  have  no  jnrisdietlon  of  the 

is  not  because  the  debtor  has  lost  his  subject-matter    of    a    contract,    which 

property,  or  become  insolvent,  that  he  is  attends  the  person  of  the  creditor,  unless 

released  from  his  obligation,  but  because  that  creditor  submits  it  to  the  court  and 

he  has  obtained  a  formal  release.     The  claims  a  dividend.     Otherwise  the  case 

validity  of  the  discharge  depends  upon  is  the  same  as  a  personal  action  where 

that  of  the  proceedings  wherein  it  was  the  debtor  is  not  within  the  jurisdiction 

obtained.     And  this,  being  of  a  judicial  and  does  not  appear  in  the  suit.     Judg- 

character,   must  depend  upon  the  law  ments  rendered  in  such  cases  are  abso- 

under  which  the  tribunal  acted,  and  the  lute    nullities  :    Bissell  vs.   Briggs,    9 

•extent  of  the  jurisdiction  of  such  tri-  Mass.  R.  464 ;  Thurber  v9.  Blackbourne, 

bunal.  1  New  H.  R.  242;  Hall  w.» Williams,.  6 

As  to  state  insolvent  laws,  no  prin-  Pick.  244 ;  Webster  vt.  Reed,  11  How. 

ciple  is  more  familiar  than  that  their  U.  8.  R.  456 ;  D'Aroy  vt.-  Ketehum,  Id. 

effect  is  limited  to  the  state  of  their  166.    It  seems  to  us  the  decision  in  this 

creation.     That  is  true  of  all  laws,  but  case  is  the  only  one  that  could  be  made 

especially  of  state  insolvent  laws.     The  to  stand  with  the  former  decisions  of 

contrast  between  state  insolvent  laws  the  court.  L  'F.  R. 

and  a  general   bankrupt   law    of  the 
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Court  of  Appeals  of  Kentuchy. 

DARIUS  NORRIS  V8.  REBECCA  DONIPHAN. 

The  Aot  of  Congrets,  approved  July  17th  1862»  entitled  <<  An  act  to  Buppress  in- 
surrection, to  punish  treason  and  rebellion,  to  seiie  and  confiscate  the  property 
of  rebels,  and  for  other  purposes,"  after  declaring  that  all  the  estate  and  property, 
money,  stocks,  and  credits,  of  certain  officers  of  the  so-called  Confederate  States, 
and  of  certain  other  persons  therein  mentioned,  shall  be  seized  and  confiscated, 
by  proceedings  in  rem  in  the  Federal  courts,  declares  that  *'  it  shall  be  a  suffi- 
cient bar  to  any  suit  brought  by  such  person  for  the  possession  or  the  use  of 
such  property,  or  any  of  it,  to  allege  and  prove  that  he  is  one  of  the  persons 
described  in  this  section."  Held^  first,  that  the  last-named  proTisitm  applies 
to  suits  for  the  recoTery  of  debts ;  secondly,  that  it  was  designed  to  apply  to 
suits  in  the  state  as  well  as  the  Federal  courts. 

H  the  provisions  of  the  act,  concerning  the  seizure  and  confiscation  of  such  pro- 
perty, are  unconstitutional  and  void,  it  seems  clear  that  Congress  has  no  power 
to  prohibit  the  state  courts  from  giving  to  the  owners  the  relief  to  which  th«y 
are  entitled  by  the  laws  of  the  states. 

The  forfeitures  or  confiscations  proposed  by  this  act  are  to  be  ^ected  on  account 
of  offences  which  the  owner  may  commit,  without  reference  to  the  use  of  his 
property ;  hence,  the  doctrine  that  property  which  is  used  to  violate  a  blockade, 
or  revenue  laws,  may  be  forfeited  by  proceedings  m  rem,  without  conviction  of 
the  owner,  has  no  application  to  this  case. 

That  clause  of  the  Constitution  which  authorises  Congress  '<  to  declare  war,  grant 
letters  of  marque  and  reprisal,  and  make  rules  concerning  ci4>turee  on  land  and 
water,"  has  no  bearing  on  this  question.  It  relates  only  to  wars  with  foreign 
nations.     (The  JSrtZ^tonl  vs.  United  Statet.) 

The  usage  of  nations,  if  applicable  to  the  case,  does  not  sanction  the  confiscatien 
of  property  here  belonging  to  rebels,  and  debts  owing  to  them  before  the  com- 
mencement of  hostilities. 

A  sovereign,  engaged  in  a  public  war,  may  disregard  the  usage  of  nations  and 
establish  a  different  rule  toward  the  enemy,  which  shall  bind  those  within  his 
jurisdiction. 

The  existence  of  a  public  war  gives  to  Congress  the  t)ower,  as  a  belligerent  right, 
to  confiscate  enemies'  property  on  land,  though  such  is  not  the  usage  of  nations. 

Congress  possessed  the  power  to  pass  the  act  in  question,  if  the  existence  of  civil 
war  gives  to  the  Government  all  the  belligerent  rights  against  rebellious  citizens 
which  it  possesses  against  alien  enemies  during  a  public  war. 

The  authority  to  make  war  for  the  suppression  of  rebellion  is  derived  from  those 
clauses  of  the  Constitution  which  declare  that  "  the  President  shall  take  care 
that  the  laws  be  faithfully  executed,"  and  that  Congress  shall  have  power  "to 
provide  for  calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppress 
insurrections,  and  repel  invasions." 
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The  right  giren  by  the  Constitution  to  make  war  upon  rebels,  gives  the  pow^r  to 
perform  acts  of  war,  and  no  other  power  whatever. 

The  seizure  and  confiscation  of  enemies'  property  on  land  are  not  acts  of  war. 
(Brown  vs.  United  Slates,  8  Cranch.) 

The  Constitution  does  not  prohibit  the  oonfisoation  of  the  property  of  alien  ene- 
mies. The  protection  received  by  aliens  residing  abroad,  with  reference  to 
their  property  here,  is  due,  not  to  the  Constitution,  but  to  intematienal  comity, 
which  may  be  suspended  during  war.  But  the  Constitution,  and  not  the  law  of 
nations,  governs  the  relations  between  the  Government  and  citixens  of  the 
United  States.  They,  though  traitors,  must  be  dealt  with  according  to  the  Con- 
stitution. 

The  act  under  consideration  is  unconstitutional,  because  it  attempts  to  authorize 
the  confiscation  of  the  property  of  citizens,  as  a  punishment  for  treason  and 
other  crimes,  without  due  process  of  law,  by  proceedings  in  rem  in  any  district 
in  which  the  property  may  be,  without  presentment  or  indictment  by  a  grand 
*ury,  without  arrest  or  summons  of  the  owner,  and  upon  such  evidence  of  his 
guilt  as  would  be  sufficient  proof  of  any  fact  in  admiralty  or  revenue  cases. 
(Con.,  art.  8,  sec.  2,  sub.  8,  and  sec.  8,  sub.  1 ;  5tk  and  6th  amendment.) 

Suit  upon  a  note.  The  answer  avers  that  when  the  rebellion  commenced  the 
plaintiff  resided  in  Missouri,  became  a  Secessionist,  actually  joined  the  Con- 
federate government,  and  moved  to  Arkansas,  where  she  could  better  have  its 
protection,  and  where  she  has  continued  to  this  time  to  give  aid  and  comfort 
to  the  rebellion  by  her  means  and  money :  held^  upon  demurrer,  that,  if  the 
statements  of  the  answer  are  true,  the  plaintiff  cannot,  upon  common  law  prin- 
ciples, maintain  an  action  here  during  the  war ;  and  her  petition  should  be  dis- 
missed without  prejudice. 

21  F.  Hard  and  Jame%  Harlatiy  for  appellant. 
Sarrison  Taylor^  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Bullitt,  J. — In  September  1862,  the  appellee,  Rebecca  Doni- 
phan, by  her  attorney,  filed  a  petition  seeking  to  recover  from  the 
appellant  $5000  due  upon  his  note  to  her,  executed  in  the  year 
1860. 

The  appellant  filed  an  answer,  alleging  that  when  the  present 
rebellion  commenced,  the  said  Rebecca  resided  in  the  state  of 
Missouri,  and  became  a  Secessionist,  and  actually  joined  the  Con- 
federate government,  and  moved  to  the  state  of  Arkansas,  where 
she  could  better  have  the  protection  thereof,  and  where  she  has 
continued  to  this  time  to  assist  and  give  aid  and  comfort  to  the 
rebellion  by  her  means  and  money ;  that,  on  the  22d  day  of  July 
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1862,  the  President  of  the  United  States  issued  his  proclamation, 
as  required  by  the  6th  section  of  the  Act  of  Congress,  approved 
July  17th  1862,  and  entitled  "  An  act  to  suppress  insurrection,  to 
punish  treason  and  rebellion,  to  seize  and  confiscate  the  property 
of  rebels,  and  for  other  purposes;"  and  that  the  said  Rebecca  has 
not  returned  to  her  allegiance  to  the  United  States,  but  still 
remains  in  Arkansas,  assisting  the  rebellion,  and  giving  aid  and 
comfort  to  the  rebels,  by  giving  to  them  money  to  carry  on  the  said 
rebellion ;  and  he  pleaded  the  Act  of  Congress  in  bar,  and  prayed 
that  the  petition  might  be  dismissed. 

A  demurrer  to  the  answer  was  sustained,  and  a  judgment  ren- 
dered against  the  defendant,  to  reverse  which  he  prosecutes  this 
appeal. 

The  above-mentioned  Act  of  Congress  declares  that  any  person 
who  shall  commit  treason  shall  be  punished  by  death  and  by  the 
liberation  of  his  slaves,  or  by  fine  and  imprisonment  and  the 
liberation  of  his  slaves,  and  that  any  person  who  shall  incite  or 
engage  in  any  rebellion  or  insurrection,  or  give  aid  and  comfort 
thereto,  shall  be  punished  by  imprisonment,  or  by  a  fine  and 
the  liberation  of  his  slaves,  or  by  both  of  said  punishments,  at  the 
discretion  of  the  court ;  and  then,  after  directing  the  President  to 
seize  all  the  property  of  certain  officers,  civil  and  military,  of 
the  so-called  Confederate  States  of  America,  and  of  certain 
other  persons  therein  mentioned,  and  to  use  the  same  and  the  pro- 
ceeds thereof  for  the  support  of  the  army  of  the  United  States, 
declares  as  follows : 

"  Sec.  6.  And  be  it  further  enacted,  That  if  any  person  within  any 
state  or  territory  of  the  United  States,  other  than  those  named  as 
aforesaid,  after  the  passage  of  this  act,  being  engaged  in  armed 
rebellion  against  the  government  of  the  United  States,  or  aiding  or 
abetting  such  rebellion,  shall  not,  within  sixty  days  after  public  warn- 
ing and  proclamation  duly  given  and  made  by  the  President  of  the 
United  States,  cease  to  aid,  countenance,  and  abet  such  rebellion, 
and  return  to  his  allegiance  to  the  United  States,  all  the  estate  and 
property,  money,  stocks,  and  credits  of  such  person  shall  be  liable 
to  seizure  as  aforesaid ;  and  it  shall  be  the  duty  of  the  President 
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to  seize  and  use  them  as  aforesaid,  or  the  proceeds  thereof;  and 
all  sales,  transfers,  or  conveyances  of  any  such  property,  after  the 
expiration  of  the  said  sixty  days  from  the  date  of  snch  warning 
and  proclamation,  shall  be  null  and  void ;  and  it  shall  be  a  suffi- 
cient bar  to  any  suit  brought  by  such  person  for  the  possession 
or  the  use  of  such  property  or  any  of  it,  to  allege  and  prove  that 
he  is  one  of  the  persons  described  in  this  section." 

The  7th  section  authorizes  proceedings  in  rem^  in  the  District 
Courts  of  the  United  States,  to  be  instituted  in  any  district  in 
which  the  property  or  any  part  thereof  may  be  found,  or  into  which 
the  same,  if  movable,  may  at  first  be  brought,  which  shall  con- 
form as  nearly  as  may  be  to  proceedings  in  admiralty  or  revenue 
cases,  ''  to  secure  the  condemnation  and  sale  of  any  of  such 
property,  after  the  same  shall  have  been  seized,  so  that  it  may  be 
made  available  for  the  purposes  aforesaid." 

By  a  joint  resolution  adopted  July  17th  1862,  it  was  declared 
that  no  ''  punishment  or  proceedings  under  said  act  shall  be  con- 
strued to  work  a  forfeiture  of  the  real  estate  of  the  offender  beyond 
his  natural  life." 

The  act  does  not  authorize  the  state  courts  to  condemn  such 
property.  It  can  only  be  condemned  by  the  District  Courts  of  the 
United  States.  The  only  provision  of  the  act  that  can  possibly  be 
regarded  as  designed  to  control  the  action  of  the  state  courts,  with 
reference  to  the  proceedings  which  it  authorizes,  is  that  which 
declares  that  ^'  it  shall  be  a  sufficient  bar  to  any  suit  brought  by 
such  person  for  the  possession  or  the  use  of  such  property,  or  any 
of  it,  to  allege  and  prove  that  he  is  one  of  the  persons  described 
in  this  section." 

Does  this  provision  apply  to  suits  for  the  recovery  of  debts  ? 
The  6th  section  declares  that  ^^all  the  estate  and  property, 
moneys,  stocks,  and  credits"  of  the  persons  therein  described  shall 
be  seized,  &c. ;  and  that  all  sales,  transfers,  or  conveyances  ^'  of 
any  such  property"  shall  be  void,  and  that  it  shall  be  a  sufficient 
bar  to  any  suit  for  the  possession  or  use  "  of*any  such  property," 
to  allege,  &c. ;  and  the  7th  section  authorizes  the  proceedings 
before  mentioned  to  secure  the  condemnation  and  sale  ''  of  any  of  ^ 
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such  property."  It  seems  clear  that  the  words  "such  property*' 
were  designed  to  embrace  all  the  property  first  mentioned,  namely : 
"  All  the  estate  and  property,  moneys,  stocks,  and  credits"  of  the 
persons  described  in  the  act. 

But  does  the  provision  concerning  pleas  in  bar  relate  to  the 
state  courts?  If  it  does,  and  is  valid,  a  state  court  may  render  a 
judgment  in  bar  of  an  action,  upon  the  ground  that  the  plaintiff 
is  a  rebel ;  and  the  District  Court,  having  jurisdiction  over  the 
subject,  may*  afterwards  refuse  to  confiscate  the  property,  upon 
the  ground  that  he  is  not  a  rebel. 

It  seems  unreasonable  to  suppose  that  Congress  intended  to 
make  a  rule  capable  of  producing  such  a  result.  But  it  seems 
equally  extraordinary  that  Congress  should  have  contemplated 
other  results  of  a  similar  character  that  were  evidently  aimed  at 
by  the  act  in  question,  which  undertakes  to  authorize  the  seizure 
by  the  President  and  condemnation  by  a  district  judge,  of  the 
property  of  any  citizen  whom  those  officers  may  consider  guilty 
of  either  of  the  offences  mentioned  in  the  act,  without  a  trial  by 
jury,  or  upon  a  trial  by  jury  in  any  district  in  which  any  of  the 
property  may  be  found,  or  into  which,  if  movable,  it  may  first  be 
brought,  whilst,  by  the  same  act,  for  the  same  offence,  the  same 
citizen  is  made  amenable  to  a  criminal  prosecution,  which,  after 
his  property  lias  been  confiscated,  and  the  proceeds  expended  by 
the  President,  may  result  in  his  aquittal  by  a  jury  in  the  state  and 
district  in  which  the  offence  may  be  alleged  to  have  been  com- 
mitted. 

The  provision  prohibiting  the  rendition  of  judgments  in  favor 
of  persons  described  in  the  act,  was  evidently  made  chiefly  for  the 
purpose  of  facilitating  the  seizure  and  confiscation  of  their  property 
by  the  agents  and  courts  of  the  United  States*  The  state  courts, 
by  rendering  judgments  in  favor  of  such  persons,  might  seriously 
impede  the  efforts  of  those  agents  and  courts  to  seize  and  con- 
fiscate such  property.  In  view  of  these  facts,  and  of  the  compre- 
hensive language  of  the  provision,  our  opinion  is,  that  it  was 
designed  to  apply  to  suits  in  the  state  as  well  as  the  Federal 
courts. 


476  KORRIS  T8.  DONIPHAN. 

Althougli  Congress  conld  not  have  required  the  state  courts  to 
take  jurisdiction  over  proceedings  for  the  confiscation  of  such 
property,  if  it  had  attempted  to  do  so,  yet  it  ought,  perhaps, 
to  be  conceded,  and  will  be  conceded  for  the  purposes  of  this  case, 
that,  if  Congress  has  the  power  to  authorize  the  seizure  and  con- 
fiscation of  the  property  of  the  rebels  in  the  manner  contemplated 
by  this  act,  it  has  also  the  incidental  power  to  prohibit  the  recovery 
of  such  property,  by  such  persons,  in  the  state  courts.  But,  on 
the  other  hand,  if  the  protisions  of  the  act,  concerning  the  seizure 
and  confiscation  of  such  property,  are  unconstitutional  and  void, 
leaving  the  rights  of  the  owners  unimpaired  and  indefeasible,  it 
seems  clear  that  Congress  has  no  power  to  prohibit  the  state 
courts  from  giving  to  them  the  relief  to  which  they  are  entitled 
under  the  laws  of  the  states. 

Thus  the  question  arises,  whether  the  provisions  of  the  act, 
authorizing  the  seizure  and  confiscation  of  the  property  of  rebels, 
are  valid,  or  unconstitutional  and  void. 

The  cases  in  which  it  has  been  held,  that  property  with  which 
the  owner  has  attempted  to  violate  a  blockade,  or  revenue  laws, 
may  be  forfeited  by  a  proceeding  in  renif  without  a  conviction  of 
the  owner,  have  no  bearing  on  this  question.  Those  cases  rest 
upon  the  ground  that  ^'the  thing  is  primarily  the  offender,  or 
rather  the  offence  is  primarily  attached  to  the  thing."  Per  Story, 
J.,  in  The  Palmyra,  12  Wheaton  14.  But  the  forfeitures,  or  con- 
fiscations, contemplated  by  the  statute  under  consideration,  are  to 
be  effected,  not  on  account  of  any  use  of  the  property  by  its  owner, 
but  on  account  of  ofiences  which  the  owner  may  commit  without 
reference  to  his  property. 

Counsel  seek  to  sustain  the  power  of  Congress  thus  to  punish 
rebels,  upon  several  grounds : 

1.  It  is  contended  that  this  power  can  be  exercised  under  that 
clause  of  the  constitution  which  authorizes  Comgress  ^^  to  declare 
war,  grant  letters  of  marque  and  reprisal,  and  make  rules  con- 
cerning captures  on  land  and  water."  That  clause,  however,  has 
no  bearing  on  this  question,  because  it  relates  only  to  wars  with 
foreign  nations,  as  was  recently  decided  by  the  Supreme  Court  of 
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the  United  States,  in  the  cases  of  The  Brilliant^  ^c,  vs.  United 
States,  2  Am.  Law  Register  334. 

2.  It  is  contended  that  the  right  to  confiscate  the  property  of 
rebels  is  conferred  on  the  government  of  the  United  States  by  the 
law  of  nations. 

The  usage  of  nations,  if  applicable  to  the  case,  does  not  sustain 
this  effort  to  confiscate  property  here  belonging  to  rebels,  and 
debts  owing  to  them,  before  the  commencement  of  hostilities  ;  for 
it  is  settled  that  the  modern  usage  of  nations  does  not  sanction 
such  confiscation  of  the  property  of  even  alien  enemies :  Bell  vs. 
Chapman^  10  John.  183;  Hutchinson  vs.  Brock,  11  Mass.  119; 
Brown  vs.  United  States,  8  Cranch  110 ;  1  Kent's  Com.  92. 

It  must  be  conceded,  however,  that  the  courts  of  a  sovereign, 
engaged  in  war,  cannot  compel  him  to  observe  the  usage  of  nations, 
nor  treat  as  void  any  act  of  his  becausdit  violates  that  usage.  The 
law  of  nations  has  no  obligatory  force  upon  him  in  dealing  with 
his  subjects.  He  may  disregard  it  and  establish  a  different  rule  ; 
and  if  he  does  so,  those  within  his  jurisdiction  must  observe  the 
rule  so  established,  however  it  may  conflict  with  the  usage  of 
nations.  In  the  absence  of  any  positive  law  to  the  contrary,  the 
usage  of  nations  may  furnish  a  rule  for  the  guidance  of  courts  of 
justice ;  but  they  cannot  be  governed  by  it  in  the  presence  of  a 
positive  conflicting  law  made  by  a  sovereign  who  may  choose  to 
disregard  it.  This  is  all  that  Chief  Justice  Marshall  meant 
when  he  spoke  of  '*  the  modem  usage  of  nations  which  has  become 
law"  United  States  vs.  Percheman,  7  Peters  86  ;  as  is  shown  by 
his  opinion  in  the  case  of  Brown  vs.  United  States,  8  Granch  110, 
in  which  he  used  this  language  : 

^*  This  usage  [of  nations]  is  a  guide  which  the  sovereign  follows 
or  abandons  at  his  will.  The  rule,  like  other  rules  of  morality, 
of  humanity,  and  even  of  wisdom,  is  addressed  to  the  judgment  of 
the  sovereign;  and  although  it  cannot  be  disregarded  by  him 
withouWobloquy,  yet  it  may  be  disregarded.  *  *  *  Respecting 
the  power  of  the  government  [to  confiscate  the  property  of  alien 
enemies  on  land]  no  doubt  is  entertained.  That  [public]  war 
gives  to  the  sovereign  full  right  to  take  the  persons  and  con- 
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fiscate  the  property  of  the  enemy  wherever  found,  is  conceded. 
The  mitigations  of  this  rigid  rule,  which  the  humane  and  wise 
policy  of  modern  times  has  introduced  into  practice,  will  more  or 
less  affect  the  exercise  of  this  right,  but  cannot  impair  the  right 
itself.  That  remains  undiminished,  and  when  the  sovereign 
authority  shall  choose  to  bring  it  into  operation,  the  judicial 
department  must  give  effect  to  its  will.  But  until  that  will  shall 
be  expressed,  no  power  of  condemnation  can  exist  in  the  court." 

It  seems,  therefore,  that  the  act  of  a  sovereign,  exercising 
bclligereut  rights  against  a  separate  nation,  however  grossly  it 
may  violate  the  usage  of  nations,  gives  the  law  by  which,  at  least, 
all  courts  and  persons  within  his  jurisdiction  must  be  governed. 
And,  as  the  existence  of  a  public  war  gives  to  Congress  the  power, 
as  a  belligerent  right,  to  confiscate  enemy's  property  on  land, 
though  such  is  not  the  usage  of  nations,  it  follows  that  Congress 
possesses  the  power  to  pass  the  act  under  consideration,  if  the 
existence  of  civil  war  gives  to  the  government  all  the  belligerent 
rights  against  its  rebellious  citizens,  which  it  possesses  against 
alien  enemies  during  a  public  war. 

The  Constitution  of  the  United  States  declares  that  the  Presi- 
dent  ^*  shall  take  care  that  the  laws  be  faithfully  executed,"  and 
that  Congress  shall  have  power  ^^  to  provide  for  calling  forth  th^ 
militia  to  execute  the  laws  of  the  Union,  suppress  insurrections, 
and  repel  invasions."  It  will  be  conceded,  for  the  purposes  of 
this  case,  not  only  that  these  provisions  authorize  the  government 
to  make  war  for  the  suppression  of  an  insurrection,  which  takes 
the  shape  of  war,  as  the  present  one  has  done,  but  that  the  army 
and  navy  may  lawfully  prosecute  the  war  as  if  it  were  a  war  with 
alien  enemies,  and  according  to  the  usages  of  public  wars.  Does 
it  necessarily  follow  that  the  rebels  may  lawfully  be  treated  as 
alien  enemies  by  all  the  departments  of  the  government  f  We 
believe  not. 

The  right,  given  by  the  Constitution,  to  make  war  upoft  Tebek, 
gives  the  power  to  perform  acts  of  war,  and  gives  no  other  power 
whatever. 

Civil  wars  being,  in  many  respeets,  of  the  sitme  nature  as  publie 
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wars,  the  right  to  treat  armed  rebels,  in  many  respects^  as  if  they 
were  alien  enemies,  necessarily  results  from  the  power  to  make 
war  upon  them. 

The  facts,  that  prisoners  are  exchanged,  that  flags  of  truce 
are  respected  by  the  opposing  forces,  that  armed  rebels  may 
be  lawfully  slain  in  battle,  that  their  arms,  ammunition,  and  stores 
may  be  lawfully  taken  and  used  or  destroyed,  that  articles,  contra* 
band  of  war,  being  sent  to  them,  may  be  lawfully  confiscated,  that 
their  ports  may  be  lawfully  blockaded,  and  that  their  property  on 
the  high  seas  may  be  lawfully  seized  as  prize  of  war  ;  these  facts  . 
prove  that  civil  wars  are,  in  many  respects,  the  same  as  wars 
between  separate  nations  ;  and  they  prove  nothing  more.  These 
being  acts  of  war,  the  right  to  perform  them  necessarily  results 
from  the  power  to  make  war. 

But  the  fact  that  the  army  may  6ght  rebels  as  if  they  were 
alien  enemies,  does  not  prove  that  Congress  can  legislate  against 
them  as  if  they  were  alien  enemies. 

The  courts  have  as  much  right  to '  treat  them  as  alien  enemies 
by  refusing  to  try  them  for  treason,  as  Congress  has  to  treat  them 
98  alien  enemies  by  confiscating  their  property. 

Circumstances  may  arise  which  would  authorise  the  army  to  • 
•  destroy  the  dwelling-house  of  a  rebel.  Can  Congress,  for  that 
reason,  QOnfiscate  all  the  dwelling-heusea  of  rebels  ?  If  so,  it  can, 
for  the  same  reason,  confiscate  the  dwelling-houses  of  friendly 
citizens  in  states  adhering  to  the  Union ;  for  the  army  may  destroy 
the  latter,  as  well  as  the  fonner,  to  save  itself  from  destouetion. 

In  the  case  of  The  Amy  Waruriek,  in  the  United  States  Dis* 
trict  Court  for  the  district  of  Massachusetts,  Judge  Spbagve, 
after  stating  that  ''  in  war  each  belligerent  may  seise  and  confis- 
cate all  the  property  of  the  enemy  wherever  found,"  and  that 
**  this  right  extends  to  the  property  of  all  persons  residing  in  the 
enemy^s  country,"  expressed  the  opinion  that,  in  this  civil  war, 
^'  the  United  States,  as  a  nation,  have  full  and  complete  belligerent 
rights,  which  are  in  no  degree  impaired  by  ^e  fact  that  their  ene* 
mies  owe  allegiance,  and  have  superadded  the  guilt  of  treason  to 
that  of  an  unjust  war."     We  are  not  prepared  to  admit  that  Con- 
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gress  has  the  power  to  confiscate  the  property  of  persons  residing 
in  the  rebellious  states,  who  have  given  no  aid  to  the  rebellion, 
or  who  have  given  it  no  aid  except  upon  compulsion,  and  who 
have  given  all  the  aid  they  could  to  the  Government  of  the  United 
States,  whilst  receiving  from  it  none  of  the  protection  to  which 
they  were  entitled.  The  conclusion  arrived  at  by  Judge  Sprague, 
if  correct,  proves  that  Congress  has  the  power  to  confiscate  the 
property  of  such  persons.  And  we  do  not  perceive  how  that  con- 
clusion can  be  avoided,  if  the  law  of  nations  governs  this  contro- 
versy, or  if,  in  other  words,  the  Government  of  the  United  States 
possesses,  in  this  contest,  all  the  rights  of  a  belligerent  engaged 
in  a  public  war. 

If  the  law  of  nations  governs  the  relations  of  the  parties  to 
this  contest,  it  gives  to  each  of  them  precisely  the  same  rights. 
If  it  gives  to  the  Federal  Government  the  right,  as  a  bellige- 
rent, to  confiscate  real  estate  and  personal  property  on  land 
belonging  to  rebels,  it  gives  to  the  Confederate  Government  the 
right,  as  a  belligerent,  to  confiscate  like  property  of  citizens 
adhering  to  the  Federal  Government ;  and  confiscation  sales 
made  by  the  Confederate  authorities  would  pass  valid  titles,  which 
could  not  be  annulled  by  the  courts  of  the  United  States,  after 
the  suppression  of  the  rebellion.  This  is  unquestionable,  if  the. 
relations  of  the  parties  to  this  contest  are  governed  by  the  law 
of  nations. 

But,  to  meet  this  difficulty,  it  is  contended  that  the  rebels  are, 
in  legal  contemplation,  and  may  lawfully  be  treated  ^fi,  at  the 
same  time,  alien  enemies  and  rebellious  citizens,  and  that  the 
Government  has  against  them,  at  one  and  the  same  time,  all  the 
rights  conferred  upon  it  by  the  Constitution  over  citizens  of  the 
United  States,  and  all  the  rights  conferred  by  the  law  of  nations 
upon  a  belligerent  engaged  in  a  public  war. 

This,  in  our  opinion,  cannot  be,  because  the  law  of  nations  and 
the  Constitution  of  the  United  States  are,  in  many  respects,  in- 
consistent with  each  other.  Their  co-existence  and  co-operation 
are,  therefore,  in  many  respects  impossible,  and  would  prodiice 
irreconcilable  conflicts  between  different  departments  of  the  Gov- 
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eminent.  For  instance,  under  the  law  of  nations  it  is  the  right 
and  duty  of  the  army  to  treat  rebels  taken  in  arms  as  prisoners 
of  war;  but  under  the  Constitution  it  is  the  right  and  duty  of 
the  courts  to  treat  them  as  traitors.  We  do  not  perceive  how  that 
conflict  can  be  avoided,  except  by  holding  that  the  Constitution 
alone  governs  the  relations  between  the  parties  to  this  contest ; 
that  it  governs  the  army,  as  well  as  the  President,  the  Congress, 
and  the  courts,  with  reference  to  the  conduct  of  the  war ;  and 
that  it  gives  to  the  army,  as  an  incident  inseparable  from  the 
power  to  prosecute  the  war,  the  same  right  to  treat  rebels  taken 
in  arms  as  prisoners  of  war,  which  it  gives  to  the  courts,  under 
other  circumstances,  to  treat  them  as  traitors. 

It  has  been  said  that,  during  a  civil  war,  the  sovereign  may 
exercise  both  belligerent  and  sovereign  rights:  Per  Marshall, 
C.  J.,  in  Base  vs,  Himelff^  4  Cranch  272 ;  7^e  Brilliant^  etc.y  vs. 
United  States,  supra.  This  cannot  be  doubted,  but  it  does  not 
prove  that  the  sovereign  may  treat  those  in  rebellion  both  as  alien 
enemies  and  as  rebellious  subjects ;  nor  is  anything  to  that  effect 
contained  in  either  of  those  oases.  On  the  contrary,  in  the  last- 
mentioned  case  it  was  declared  that  all  persons  residing  within 
the  Confederate  States  *^  whose  property  may  be  used  to  increase 
the  revenues  of  the  hostile  power,  are,  in  this  contest,  liable  to  be 
treated  as  enemies^  though  not  foreigners,** 

Unquestionably  the  usage  of  nations,  in  the  conduct  of  public 
wars,  may  be  considered  for  the  purpose  of  ascertaining  what  are 
the  rules  j>f  civil  war,  and  what  is  the  meaning  of  those  provisions 
of  the  Constitution  which  authorize  the  Qovernment  to  prosecute 
such  a  war,  just  as  the  common  law,  though  the  Constitution  does 
not  make  it  the  law  of  the  Government  of  the  United  States,, 
may  be  considered  for  the  purpose  of  ascertaining  the  meaning  of 
several  provisions  of  the  Constitution.     And  though  the  law  of 
nations  does  not  govern  the  relations  existing  between  the  parties 
to  this  war,  it  of  course  governs  their  several  and  mutual  rela-< 
tions  to  other  nations.     It  governs  our  intercourse  with  foreign, 
nations,  as  it  has  hitherto  done,  and  must  be  considered  by  us,  as 
it  is.  by  them,  in  determining  questions  of  blockade  and  of  prise 
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and  other  questions  touching  our  foreign  relations.  Such  were 
the  questions  involyed  in  the  cases  of  The  BriUianty  etc.,  vs.  United 
StateSy  8upra. 

In  our  opinion,  the  law  of  nations  can  have  no  other  application 
to  this  contest.  But  if  we  err  in  that  opinion,  it  does  not  follow 
that  this  Government  can  exercise  all  the  powers  conceded  to 
belligerents  by  that  law.  What  we  have  stated,  and  the  language 
which  we  cited  from  Chief  Justice  Mabshall's  opinion  in  the  case 
of  Brown  vs.  United  States,  concerning  the  powers  of  a  bellige- 
rent sovereign,  relate  to  unlimited  sovereignties.  The  law  of 
nations  cannot  convert  a  limited  into  an  unlimited  sovereignty. 
It  cannot  be  substituted  for  the  Constitution  of  the  United  States 
in  war  any  more  than  in  peace.  The  Constitution  was  designed 
to  be  perpetual,  and  neither  the  President  nor  the  Congress  has 
power  to  suspend  it  in  war  or  in  peace.  Even  if  the  law  of  nations 
applies  to  this  contest,  it  cannot  confer  upon  the  Government  any 
power,  the  exercise  of  which  is  prohibited  by  the  Constitution,  or 
which  is  'inconsistent  with  the  nature  of  the  Government  esta- 
blished thereby.  The  law  of  nations  concedes  to  a  sovereign  who 
has  closed  a  war  by  conquest,  the  right  to  establish  any  form  of 
government  that  he  may  choose  over  the  conquered  nation.  Con- 
sistently with  that  law  he  may  completely  change  their  municipal 
laws  and  political  regulations ;  he  may  convert  a  free  common- 
wealth into  a  dependent  province,  and  govern  it  despotically. 
Why  may  not  similar  powers  be  exercised  by  this  Government 
over  the  people  of  the  Southern  States  ?  If  it  can  deprive  them 
of  their  rights  of  property,  in  the  manner  proposed  by  the  act 
under  consideration,  why  may  it  not,  by  a  sweeping  act  of  out- 
lawry, deprive  them  of  the  right  of  suffrage  and  of  all  other  of 
their  rights  as  citizens  of  the  Union  and  of  the  states  in  which 
they  reside  ?  If  it  may  adopt  any  policy  it  pleases  for  the  pur- 
pose, or  the  avowed  purpose,  of  subduing  them,  why  may  it  not 
adopt  any  policy  it  may  please  for  the  purpose,  or  the  avowed 
purpose,  of  holding  them  in  subjection  after  subduing  them  ? 
Yet  it  seems  clear  that  such  powers  cannot  be  lawfully  exercised 
over  them  if  the  rebellion  should  be  subdued,  because  they  are 
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inconsistent  with  the  nature  of  the  Government,  and  the  exercise 
of  them  is  prohibited  by  the  Constitution,  which  declares  that 
^*  the  United  States  shall  guaranty  to  each  state  in  this  Union  a 
republican  form  of  government,''  and  which  contains  many  other 
provisions  that  are  entirely  incompatible  with  the  exercise  of  the 
powers  in  question. 

If  Congress  had  the  power  to  enact  this  statujbe,  it  can  adopt 
such  measures  as  may  be  necessary  to  carry  it  into  effect.  It  is 
probable  that,  in  order  to  carry  its  provisions  into  effect,  it  will 
be  necessary  not  only  to  defeat  and  disperse  the  rebel  armies  in 
the  field,  but  to  subjugate  the  people  of  the  rebellious  states, 
and  to  hold  them  in  a  condition  of  permanent  subjection  to  the 
Government  of  the  Union,  to  be  controlled  by  the  people  of  the 
other  states.  It  seems  certain  that  the  framers  of  the  Constitution 
did  not  mean  to  clothe  Congress  with  such  power. 

The  facts,  that  the  Constitution  declares,  that  "  treason  against 
the  United  States  shall  consist  only  in  levying  war  against  them, 
or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort ;" 
that  it  prescribes  the  mode  of  trying  citizens  charged  with  levying 
war  against  the  United  States,  and  the  place  of  trial,  and  that 
it  limits  the  punishment  of  them,  proves  that  its  framers  did  not 
contemplate  a  suspension  of  its  provisions  by  civil  war,  nor  a 
denial  even  to  traitors  of  its  guarantees,  nor  the  exercise  over  them 
of  powers  which  it  does  not  confer. 

The  right  of  a  sovereign  to  establish  courts  of  prize  in  a  con- 
quered country  is  conceded  by  the  law  of  nations.  JBut  it  was 
decided  by  the  Supreme  Court  of  the  United  States  that,  during 
the  war  between  the  United  States  and  Mexico,  neither  the  Presi- 
dent nor  any  inferior  executive  officer  could  establish  a  court  of 
prize  in  territory  conquered  from  Mexico.     The  court  said : — 

'^  All  captures  jure  belli  are  for  the  benefit  of  the  sovereign 
under  whose  authority  they  are  made;  and  the  validity  of  the 
seizure  and  the  qi^stion  of  prize  or  no  prize  can  be  determined 
in  his  own  counts  only,  upon  which,  he  has  conferred  jurisdiction 
to  try  the  question.  And,  under  the  Constitution  of  the  United 
StateP)  the  judicial  power  of  the  General  Government  is  vested 
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in  one  Supreme  Court  and  in  such  inferior  courts  as  Congress 
shall  from  time  to  time  establish.  Every  court  of  the  United 
States  must  therefore  derive  its  jurisdiction  and  judicial  authority 
from  the  Constitution  or  laws  of  the  United  States  ;  and  neither 
the  President  nor  any  military  officer  can  establish  a  court  in  a 
conquered  country,  and  authorize  it  to  decide  upon  the  rights  of 
the  United  States  or  of  individuals,  in  prize  cases,  nor  to  admin- 
ister the  law  of  nations  :'*  Juker  vs.  Montgomery^  13  Howard  515. 

That  case  proves  that  the  powers  of  each  department  of  the 
Government  of  the  United  States  are  limited  by  the  Constitution, 
even  during  a  war  with  a  foreign  nation,  and  within  its  territory. 
It  is  clear,  therefore,  that  no  department  of  the  Government  can 
relieve  itself  from  the  restraints  of  the  Constitution  within  the 
territory  of  the  United  States,  and  in  a  war  with  its  citizens. 

It  seems  equally  clear  that  the  Constitution  does  not  authorize 
the  confiscation  of  the  property  of  a  rebel,  because  of  his  crime, 
without  a  trial  by  jury  of  the  offender,  and  his  conviction  "  by 
due  process  of  law'*  (5th  amendment),  unless  the  power  can  be 
derived  from  those  provisions  of  the  Constitution  which  authorhie 
the  Government  to  suppress  insurrections.  Whether  or  not  the 
power  can  be  thus  derived  depends  upon  the  question  whether  or 
not  such  confiscation  is  an  act  of  war. 

The  right  of  the  Government  of  the  United  States,  during 
either  a  public  or  civil  war,  to  confiscate  enemy's  property  taken 
upon  the  high,  seas  is  not  denied.  This  is  an  act  which  is  made 
lawful  by  the  declaration  or  existence  of  war,  and  need  not  be 
authorized  by  Congress.  The  seizure,  in  such  cases,  is  a  purely 
military  act,  and  its  sanction,  by  a  judicial  condemnation  of  the 
property,  does  not  deprive  it  of  that  character,  but  justifies  it,  as 
such,  to  foreign  nations,  whose  citizens  may  have  an  interest  in 
the  property. 

But  the  seizure  and  confiscation  of  enemy's  property  on  land, 
which  is  not  contraband  of  war,  are  not  acts  of  war.  If  they 
were,  they  could  be  performed  by  the  army,  or  be  made  lawful 
by  an  order  of  the  commander-in-chief,  without  other  authority 
than  that  conferred  by  the  declaration  or  existence  of  war.    It 
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has  been  decided,  howeveri  by  the  Supreme  Court  of  the  United 
States,  that  the  declaration  and  existence  of  war  between  the 
United  States  and  Great  Britain  did  not  authorize  the  confiscation 
of  enemy's  property  on  land,  and  that  it  could  not  be  confiscated 
except  by  virtue  of  an  Act  of  Congress  :  Brown  vs.  United 
SiateBy  supra.  That  decision  proves  that  the  seizure  and  confisca- 
tion of  enemy's  property  on  land  are  not  acts  of  war. 

In  that  case  it  was  conceded  that,  in  a  public  war,  such  right 
of  confiscation  belongs  to  Congress,  as  a  belligerent  right ;  and 
we  are  not  disposed  to  question  the  correctness  of  that  concession. 
But  it  does  not  follow  that  Congress  has  the  same  belligerent 
right  against  rebellious  citizens  of  the  United  States.  The  re- 
strictions in  the  Constitution  upon  the  powers  of  the  Government 
were  designed  to  protect  the  people  of  the  United  States,  and  not 
aliens  resident  abroad.  The  protection  received  by  aliens  resid- 
ing abroad,  with  reference  to  their  property  here,  is  due  to  inter- 
national comity,  and  not  to  the  Constitution  of  the  United  States. 
War  may  authorize  the  Government  to  refuse  comity  to  its  ene- 
mies, but  cannot  authorize  it  to  suspend  the  Constitution,  by  vir- 
tue of  which  alone  it  has  a  right  to  exist.  And,  moreover,  as  has 
been  shown,  the  Constitution  contains  a  provision  authorizing  Con- 
gress <*to  make  rules  concerning  captures  on  land  and  water" 
during  public  wars,  which  does  not  apply  to  civil  wars.  In  our 
opinion,  the  existence  of  civil  war  does  not  confer  upon  this 
Government  any  belligerent  right  whatever,  except  the  right  to 
perform  acts  of  war  for  the  suppression  of  the  rebellion.  We 
have  shown,  at  any  rate,  that  the  law  of  nations  concedes  to 
belligerents  many  powers  which  cannot  be  exercised  by  this  Gov- 
ernment, and  that  it  cannot  exercise  any  of  those  powers  which 
are  in  conflict  with  the  Constitution. 

Though  the  Constitution  declares  that  <<  no  person  shall  be  de- 
prived of  life,  liberty,  or  property,  without  due  process  of  law," 
yet  a  rebel  may  lawfully  be  slain  in  battle,  and  thus  be  deprived 
of  life,  or  he  may  lawfully  be  captured  in  battle,  and  thus  be  de- 
prived of  liberty :  because  these,  being  acts  of  war,  are  authorized 
by  those  other  provisions  of  the  Constitution  which  authorize  the 
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prosecution  of  the  war.  But  those  provisions  do  not  authorize  the 
confiscation  of  his  property  in  the  manner  proposed  by  the  statute 
under  consideration,  because  such  confiscation  is  not  an  act  of 
war.  Nor  is  such  confiscation  authorized  by  any  other  provision 
of  the  Constitution.     On  the  contrary,  it  is  prohibited. 

The  5th  amendment,  declaring  that  <«no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law,  nor 
shall  private  property  be  taken  for  public  use  without  just  com- 
pensation," prohibits  the  confiscation  or  forfeiture  of  the  property 
of  any  citizen  of  the  United  States,  unless  it  can  be  sustained  as 
a  purely  military  act,  which,  as  has  been  shown,  cannot  be  done 
with  reference  to  the  property  aimed  at  by  the  statute  under  con- 
sideration, or  unless  it  can  be  sustained  as  a  punishment  for  trea- 
son or  other  crime,  the  punishment  of  which  Congress  is  autho- 
rized to  prescribe. 

The  confiscation  aimed  at  by  the  statute  under  consideration 
cannot  be  sustained  as  a  punishment  for  treason,  because  the  sta- 
tute undertakes  to  authorize  the  condemnation  of  the  property  by 
a  District  Court,  in  any  district  in  which  any  of  the  property  may 
be  found,  or  into  which,  if  movable,  it  may  first  be  brought,  with- 
out presentment  or  indictment  by  a  grand  jury,  without  the  arrest 
or  summons  of  the  owner,  and  upon  such  evidence  of  his  guilt  as 
would  be  sufficient  proof  of  any  fact  in  admiralty  or  revenue  cases  ; 
whilst  the  Constitution  declares  that  «  no  person  shall  be  held  to 
answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  a  pre- 
sentment or  indictment  of  a  grand  jury,  except  in  cases  arising 
in  the  land  or  naval  forces,  or  in  the  militia  when  in  actual  service 
in  time  of  war  or  public  danger  (5th  amendment) ;  that  the  trial 
of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury, 
and  shall  be  held  in  the  state  where  the  said  crime  shall  have  been 
committed  (art.  8,  sec.  2,  sub.  3) ;  and  shall  be  by  an  impartial 
jury  of  the  state  and  district  wherein  the  said  crime  shall  have 
been  committed,  and  that  the  accused  shall  enjoy  the  right  to  be 
confronted  with  the  witnesses  against  him  (6th  amendment) ;  and 
that  no  person  shall  be  convicted  of  treason  unless  on  the  testi- 
mony of  two  witnesses  to  the  same  overt  act,  or  on  confession  in 
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open  court  (art.  3,  sec.  8,  sub.  1).  And  these  provisions,  except 
the  last  one,  render  it  equally  clear  that  this  attempt  at  confisca- 
tion, or  rather  at  forfeiture,  cannot  be  sustained  as  a  punishment 
for  any  crime  less  than  treason. 

If,  therefore,  the  act  should  be  regarded,  as  we  believe  it  must 
be,  as  an  attempt  to  punish  citizens  for  treason,  or  for  aiding  or 
abetting  the  rebellion,  it  is  unconstitutional  and  void,  because  it 
authorizes  a  trial  of  those  crimes  in  a  mode  different  from  that 
required  by  the  Constitution. 

If  it  should  be  regarded  as  an  attempt,  not  to  punish  those 
citizens  for  crime,  but  to  support  the  army  of  the  United  States 
with  the  proceeds  of  their  property,  it  is  unconstitutional  and 
void,  because  it  makes  no  provision  for  compensation.  The  Con- 
stitution does  not  recognise  military  necessity  nor  any  other  ne- 
cessity whatever,  as  an  authority  for  « taking  private  property 
for  public  use,'*  in  peace  or  in  war,  without  just  compensation. 

Whether  or  not  the  provisions  of  the  act  concerning  the  con- 
fiscation of  personal  property  are  in  conflict  with  that  clause  of 
the  Constitution  which  declares  that  « no  attainder  of  treason 
shall  work  corruption  of  blood  or  forfeiture,  except  during  the 
life  of  the  person  attainted,"  is  a  question  upon  which  a  majority 
of  the  court  deem  it  unnecessary  to  express  an  opinion.  Upon 
this  point  Judge  Williams  dissents,  and  proposes  to  write  his  own 
separate  opinion. 

3.  It  remains  to  be  determined  whether  or  not,  upon  common 
law  principles,  the  appellee  can,  during  the  war,  maintain  an  action 
for  the  money  claimed  in  her  petition. 

This  question  is  entirely  distinct  from  that  relating  to  the  right 
of  confiscation,  and  depends,  as  we  have  just  intimated,  not  upon 
the  Constitution  nor  upon  the  law  of  nations,  but  upon  the  common 
law.  The  fact  that  the  Government  is  not  authorized  by  the  Con- 
stitution to  confiscate  the  debt,  does  not  prove  that  the  appellee  is 
entitled,  by  the  common  law,  to  recover  the  money  during  the 
war,  and  take  it  to  Arkansas,  where  it  may  be  used  against  the 
Government. 

By  the  common  law,  though  war  does  not  create  a  forfeiture  of 
the  rights  of  alien  enemies,  growing  out  of  pre-existing  contracts, 
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it  is  settled  that  the  right  of  action  of  an  alien  enemy,  residing 
in  the  enemy's  country,  is  suspended  by  war  during  its  continu- 
ance. 

It  is  from  reasons  of  national  policy  that  the  alien  is  prevented 
from  recovering  the  money  and  carrying  it  out  of  the  country  dur- 
ing the  war :  Levins  vs.  Taylor^  11  Mass.  B.  12 ;  Ei^Mell  vs. 
Skipwithy  6  Binney  249. 

As  we  have  remarked,  this  insurrection  has  taken  the  shape  of 
war.  Those  engaged  in  it  have  established  a  de  facto  government, 
complete  in  all  its  parts,  and  exercising  sovereign  powers  over  an 
extensive  territory.  <<It  is  no  loose,  unorganized  insurrection, 
having  no  defined  boundary  or  possession.  It  has  a  boundary 
marked  by  lines  of  bayonets,  and  which  can  be  crossed  only  by 
force.  South  of  this  line  is  enemy's  territory,  because  it  is  claimed 
and  held  in  possession  by  an  organized,  hostile,  and  belligerent 
power.  All  persons  residing  within  this  territory,  whose  property 
may  be  used  to  increase  the  revenues  of  the  hostile  power,  are  in 
this  contest  liable  to  be  treated  as  enemies,  though  not  foreigners:" 
The  Brilliant^  ^.,  vs.  United  States, 

Whether  or  not  merely  residing  in  that  territory  would  render 
a  person  liable  to  be  treated  as  an  enemy,  is  a  question  upon 
which  we  need  not  express  an  opinion. 

We  are  satisfied  that,  if  the  statements  of  the  answer  are  true, 
those  principles  of  the  common  law  which  suspend  an  alien  enemy's 
right  of  action  during  war,  apply  to  this  case,  and  forbid  our 
courts  from  aiding  the  appellee  to  recover  money  which  might  be 
used  by  her  to  support  the  wicked  and  causeless  rebellion  against 
the  United  States. 

The  Code  of  Practice  does  not  authorize  a  plea  in  abatement. 
Sut  one  of  the  grounds  of  defence  that  may  be  presented  in  the 
answer  is,  "that  the  plaintiflf  has  not  legal  capacity  to  sue."  If 
the  facts  stated  in  the  answer  are  true,  the  petition  should  be  dis- 
missed without  prejudice. 
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Liquors,  the  sale  of  which  is  prohibited  under  a  penalty,  may  still  be  insured. 

Goods  were  insured  under  the  designation  of  '*  groceries."  As  matter  of  fact,  the 
stock  included  a  small  quantity  of  spirituous  liquors  kept  for  sale.  A  loss 
occurred,  and  an  action  being  brought  on  the  policy,  the  insured  asked  the 
court  to  charge  the  jury  that,  since  the  Prohibitory  Liquor  Law,  the  term 
<'  groceries,*'  as  used  in  referring  to  goods  kept  for  sale,  would  not  include 
liquors.  Held^  that  the  request  was  too  broad,  and  that  the  question  whether 
the  liquors  were  insured  under  this  term  was  properly  left  to  the  jury  as  one 
of  fact. 

A  policy  of  insurance  on  *'  groceries"  had  annexed  thereto  a  condition  that  if  the 
premises  were  used  for  storing  or  keeping  therein  certain  hazardous  articles, 
among  which  were  enumerated  alcohol  and  spirituous  liquors,  **  except  as  herein 
specially  provided  for,  or  hereafter  agreed  to  by  this  corporation,  in  writing 
upon  this  policy,"  the  policy  should  thereby  be  rendered  of  no  effect.  Alcohol 
and  spirituous  liquors  were  kept  as  a  part  of  the  stock,  and  it  was  held  that  if 
the  jury  found  that  (he  term  **  groceries,"  as  used,  included  these  articles,  then, 
by  the  use  of  a  term  including  them,  they  were  "  specially  provided  for  in 
writing  on  the  policy." 

A  verdict  will  not  be  set  aside  for  inconsistent  charges  to  the  jury,  if  all  those 
excepted  to  by  the  complaining  party  are  correct. 

C,  A,  Stacy  and  0.  J,  Walker,  for  plaintiffs  in  error. 
A.  L.  Millerd  and  T.  M.  Cooley,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Campbell,  J. — Plaintiffs  in  error  insured  De  Graff  upon  his 
stock  of  goods,  described  in  his  application  as  a  <<  stock  of  dry 
goods,  groceries,  &c.,*'  dividing  the  risk  into  specific  sums  on 
dry  goods,  groceries,  hardware,  and  other  things  specifically  men- 
tioned. There  was  evidence  tending  to  show  that  he  had  in  his 
store  a  few  bottles  of  spirituous  liquors  and  a  barrel  of  alcohol. 
Alcohol  was  among  -the  articles  mentioned  in  the  second  class  of 
hazards  in  the  second  subdivision  of  extra  hazards.  Grocers' 
stocks  generally  were  in  the  first  subdivision  of  the  same  class. 

>  We  are  indebted  for  this  case  to  the  kindness  of  Mr.  Cooley,  the  Reporter. 
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Bottled  spirituous  liquors  were  not  classed  as  extra  hazardous,  but 
were  included  in  the  first  class  of  ordinary  hazards  in  the  second 
division  of  hazardous.  There  was  evidence  tending  to  show  that 
the  insurance  agent  who  drew  up  the  application  was  informed  of 
the  presence  of  the  liquors  and  alcohol,  which  was,  however,  denied 
by  the  agent.  The  property  being  destroyed,  a  suit  was  brought 
on  the  policy,  and  judgment  was  recovered.  Error  is  brought  on 
the  rulings  upon  the  trial. 

The  points  taken  refer  mostly  to  a  clause  in  the  policy  which 
declared  that  if  the  store  should  be  used  ((for  storing  or  keeping 
therein  any  articles,  goods,  or  merchandise  denominated  hazardous, 
or  eztra  hazardous,  or  specially  hazardous  in  the  second  class 
of  the  classes  of  hazards  annexed  to  this  policy,  except  as  herein 
specially  provided  for,  or  hereafter  agreed  to  by  this  corporation, 
in  writing  upon  this  policy,  from  thenceforth  so  long  as  the  same 
shall  be  so  used,  this  policy  shall  be  of  no  force  or  effect.**  There 
was  a  further  clause  annulling  the  policy  whenever  gunpowder  or 
any  other  article  subject  to  legal  restriction  should  be  kept  in 
greater  quantities  or  in  a  different  manner  than  prescribed  by 
law. 

The  court  below  refused  to  charge  as  requested,  that,  since  the 
passage  of  the  Prohibitory  Liquor  Law,  alcohol  and  spirituous 
liquors  are  not  included  in  the  term  <<  groceries,**  as  used  in  refer- 
ring to  goods  kept  for  sale  ;  and  charged  that  the  question  whether 
they  were  so  included  was  one  of  fact  for  the  jury.  To  this,  ex- 
ception is  taken. 

It  was  claimed  on  behalf  of  the  plaintiff  in  error,  that  if  these 
liquors  can  be  allowed  to  be  included  in  a  policy,  the  policy  will 
be,  to  nil  intents  and  purposes,  insuring  an  illegal  traffic ;  and 
several  cases  were  cited  involving  marine  policies  on  unlawful  voy- 
ages and  lottery  insurances,  which  have  been  held  void  on  that 
ground.  These  cases  are  not  at  all  parallel,  because  they  rest 
upon  the  fact  that,  in  each  instance,  it  is  made  a  necessary  condi- 
tion of  the  policy  that  the  illegal  act  shall  be  done.  The  ship 
being  insured  for  a  certain  voyage,  that  voyage  is  the  only  one 
upon  which  the  insurance  would  apply,  and  the  underwriter  be- 
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comes  thus  directly  a  party  to  an  illegal  act.  So,  insuring  a  lot- 
tery ticket  requires  the  lottery  to  be  drawn  in  order  to  attach  the 
insurance  to  the  risk.  If  this  policy  were  in  express  terms  a 
policy  insuring  the  party  selling  liquors  against  loss  by  fine  or 
forfeiture,  it  would  be  quite  analogous.  But  this  insurance 
attaches  only  to  property,  and  the  risks  insured  against  are  not 
the  consequences  of  illegal  acts,  but  of  accident.  Our  statute 
does  not  in  any  way  destroy  or  aiTect  the  right  of  property  in 
spirituous  liquors,  or  prevent  title  being  transmitted,  but  renders 
sales  unprofitable  by  preventing  the  vendor  from  availing  himself 
of  the  ordinary  advantages  of  a  sale,  and  also  aflBxes  certain 
penalties  :  Hibbard  vs.  People^  4  Mich.  125  ;  Bagg  vs.  Jenyme^  7 
Id.  145.  If  the  owner  sees  fit  to  retain  his  property  without 
selling  it,  or  to  transmit  it  into  another  state  or  country,  he  can 
do  so.  By  insuring  his  property,  the  insurance  company  has 
no  concern  with  the  use  he  may  make  of  it,  and  as  it  is  suscep- 
tible of  lawful  uses,  no  one  can  be  held  to  contract  concerning  it 
in  an  illegal  manner,  unless  the  contract  itself  is  for  a  distinctly 
illegal  purpose.  Collateral  contracts,  in  which  no  illegal  design 
enters,  are  not  afi'ected  by  an  illegal  transaction  with  which  they 
may  be  remotely  connected.  In  the  case  of  The  Ocean  Ins.  Co. 
vs.  PalleySf  13  Peters  157,  an  insurance  upon  a  ship  known  by 
the  insurance  company  to  be  liable  to  forfeiture  under  the  registry 
laws  of  the  United  States,  was  held  valid,  and  a  recovery  was 
permitted  for  a  loss  while  sailing  under  papers  known  to  be  illegal. 
The  case  of  Armstrong  vs.  Toler^  11  Wheaton  258,  is  still  stronger. 
It  is  difiBcult  to  perceive  how  public  policy  can  be  violated  by  an 
insurance  of  any  kind  of  property  recognised  to  exist. 

The  question  arises  whether  the  court  rightly  left  it  to  the  jury 
to  say,  as  a  matter  of  fact,  whether  the  term  "groceries"  included 
spirituous  liquors  and  alcohol.  That  it  may  include  them  in  the 
absence  of  such  a  statute  is  not  denied,  the  recognised  definitions 
embracing  them  clearly,  so  that  it  may  be  doubted  whether  it  might 
not,  in  that  case,  require  evidence  of  usage  to  exclude  that  mean- 
ing, if  such  articles  existed  in  an  insured  stock  of  groceries.  See 
New  York  Equitable  Insurance  Company  vs.  Langdon^  6  Wend, 
623.     There  was  evidence  before  the  jury,  in  the  case  before  us, 
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that  these  things  did,  in  fact,  form  a  part  of  the  stock,  and  evi- 
dence tending  to  show  a  knowledge  of  that  fact  by  the  agent. 
The  statute  does  not  prohibit  the  sale  of  all  kinds  of  liquors,  but, 
as  to  some,  carefully  recognises  the  right  in  every  one.  What- 
ever may  be  the  presumption  under  our  present  statute  as  to  the 
extent  of  the  term  «  groceries*' — a  question  not  raised  in  the  case, 
and  upon  which,  therefore,  it  would  be  improper  to  pass — we 
think  the  instruction  asked  was  altogether  too  broad,  in  claiming 
that  alcohol  and  other  liquors  could  not  possibly  be  included.  The 
question  was  properly  left  to  the  jury. 

If  the  jury  found  (as  this  verdict  shows  they  must  have  done) 
that  the  term  <<  groceries"  included  the  liquors  in  question,  then 
the  other  instructions  complained  of,  which  held  that,  by  insuring 
such  a  stook,  the  liquors  were  embraced,  although  extra  hazard- 
ous, were  clearly  correct.  By  the  use  of  a  term  including  them, 
they  are  ^^  specially  provided  for  in  writing  on  the  policy.''  Insur- 
ing a  class  of  goods  includes  what  is  usually  contained  in  it,  whe- 
ther extra  hazardous  or  not.  See  Bryant  vs.  Poughkeepsie  Mutual 
Ina.  Co.y  17  N.  Y.  200 ;  Harper  vs.  Albany  Mutual  Ins*  Co.,  17 
Id.  194 ;  Harper  vs.  N.  T.  €ity  Ins.  Co.,  22  Id.  441  ;  Delongue- 
mere  vs.  The  Tradesmen's  Ins.  Co.y  2  Hall  589.  In  these  instruc- 
tions, the  jury  were  directed  to  include  the  articles  only  if  satis- 
fied that  they  were  cohimonly  kept  and  sold  as  part  of  a  grocer's 
stock.  This  qualification  was  sufficiently  broad  to  prevent  any 
improper  influences. 

Our  attention  has  been  called  to  the  fact  that  the  other  charges 
given  on  the  one  side  and  refused  on  the  other,  are  inconsistent 
with  those  complained  of.  So  far  as  this  is  the  case,  however,  they 
favored  the  plaintiffs  in  error,  those  excepted  to  being  the  only 
ones  which  could  damnify  them.  Had  the  verdict  been  for  them, 
the  discrepancies  would  have  been  more  important  in  determining 
the  rights  of  the  other  party.  The  question  whether  the  jury  did 
not  find  against  evidence,  or  perversely,  could  only  be  presented 
in  the  Circuit  Court. 

The  judgment  below  must  be  affirmed. 

Manning  and  CnRiSTiANCY,  JJ.,  concurred. 

Martin,  C.  J.,  was  absent. 
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A  statute  aathorizing  s  party  irho  has  paid  usurious  interest  for  the  loan  of 
money,  to  sue  for  the  recovery  of  the  excess  within  one  year  from  such  payment, 
is  cumulativef  and  does  not  take  away  the  right  of  the  borrower  to  recover  such 
excess  in  an  action  at  common  law. 

A  provision  in  such  statute,  that  if  the  party  paying  usury  shall  not  bring  his 
action  within  one  year,  another  person  (such  as  a  superintendent  of  the  poor) 
may  then  sue  for  and  recover  the  amount  paid  for  usury  within  three  years 
after  such  first  year,  does  not  absolutely  suspend  the  right  of  action  of  the  party 
paying  the  usury,  but  he  may  still  sue  at  any  time  before  suit  actually  brought 
by  such  public  officer. 

Dictum  of  Spbncsk,  C.  J.,  in  Wheaion  vs.  Hibbard,  20  Johns.  290,  overruled. 

A  married  woman  having,  under  the  laws  of  New  York,  power  to  make  and  en- 
force contracts  in  relation  to  the  loan  of  money  belonging  to  her  separate  estate, 
is  therefore  liable  in  an  action  for  taking  usurious  interest,  in  the  same  manner 
as  other  nsnrersi  and  judgment  may  be  given  against  her  separate  estate  as  if 
she  were  sole. 

a.  L,  DorTy  for  plaintiff. 

BemiB  and  Stevens^  for  defendants^ 

The  facts  of  the  case  sufficiently  appear  in  the  opinion  of  the 
court,  which  was  delivered  by 

Jambs  C.  Smith,  J. — This  is  an  action  to  recover  money  alleged 
to  have  been  received  by  the  defendants  as  excessive  and  unlawful 
interest  for  the  loan  and  forbearance  of  money.  The  first  question 
presented  is  whether  the  action  is  barred  by  the  special  statutory 
limitation  existing  in  this  state  in  respect  to  certain  actions  of  this 
nature.  The  plaintiff  is  undoubtedly  correct  in  his  position  that 
the  statute  (1  R.  S.  772,  §  3,  Act  of  1787,  1  R.  L.  64)  which 
authorizes  the  party  paying  usurious  interest  for  the  loan  and  for- 
bearance of  money  to  sue  for  and  recover  the  excess  within  one 
year  next  after  such  payment,  is  cumulative,  and  does  not  take 
away  the  common  law  remedy  of  the  borrower,  to  recover  such 
excess  in  an  action  for  that  purpose.  It  was  so  held  by  the  Su- 
preme Court  in  Wheaton  vs.  Hibhard^  20  Johns.  290,  under  the 
Act  of  1787,  which  was  substantially  the   same  as  our  present 
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Statute  in  respect  to  this  question :  Schroeppel  vs.  Corning^  2  Selden 
107,  per  Paige,  J.,  116,  and  Foot,  J.,  118.  But  our  statute, 
which  was  taken  from  that  of  12  Anne,  ch.  16,  contains  a  further 
provision  which  was  not  in  the  English  statute,  that  if  the  person 
paying  usury  shall  not  bring  his  suit  within  the  year,  and  prose- 
cute it  to  effect,  then  the  excess  so  paid  may  be  sued  for  and  re- 
covered, with  costs,  at  any  time  within  three  years  after  the  said 
one  year,  by  any  overseer  of  the  town  or  by  any  superintendent 
of  the  poor  of  the  county  in  which  the  payment  may  have  been 
made  (§  4).  The  Statute  of  1787  contained  a  similar  provision, 
allowing  any  other  person  to  prosecute  within  one  year  next  after 
the  year  allowed  to  the  borrower ;  and  in  view  of  that  provision, 
Justice  Spencbr,  delivering  the  opinion  of  the  court  in  Wheaton 
vs.  Hihbard^  supra,  said:  <<  The  injured  party  cannot  have  both 
remedies,  and  if  he  neglects  to  pursue  the  statute  remedy  for 
more  than  a  year,  his  right  of  action  at  common  law  would  be 
suspended  during  the  second  year,  for,  peradventure,  a  third  per- 
son may  prosecute."  If  this  construction  is  correct,  it  follows  that 
on  the  24th  day  of  March  1862,  when  this  suit  was  commenced, 
the  plaintifTs  right  of  action  in  respect  to  the  interest  paid  on  the 
1st  day  of  April  1858  and  the  5th  of  November  1859,  was  sus- 
pended by  the  provision  of  our  present  statute,  which  gives  a  right 
of  action  to  the  public  officers  named,  during  three  years  next 
after  the  one  year.  However,  his  right  of  action  was  in  full  force 
in  respect  to  the  payment  made  on  the  15th  of  April  1857,  because 
as  to  that  the  three  years  had  expired,  and  the  public  officers  had 
not  sued,  so  that  in  any  view  of  the  case  the  Statute  of  Limitation 
was  not  a  bar  to  the  whole  cause  of  action.  But  as  the  question 
in  respect  to  the  effect  of  the  statute  upon  his  right  of  action  for 
the  other  payments  will  arise  again,  upon  a  new  trial,  it  is  proper 
that  it  should  now  be  considered. 

The  remark  of  Judge  Spencer  above  referred  to  is  obiter  dic^ 
turn;  no  authority  is  cited  in  its  support,  and  with  due  respect  for 
the  opinion  of  the  learned  judge  from  whom  it  fell,  I  am  inclined 
to  think  it  is  not  wholly  correct.  If  the  borrower's  right  of 
action  is  suspended  during  the  three  years,  eitber  the  statute  con- 
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tinues  to  run  in  the  mean  time,  and  thus  the  period  within  Tvhich 
the  borrower  may  sue  is  practically  reduced  from  six  years  to 
three,  or  else  the  running  of  the  statute  is  suspended  with  the 
cause  of  action,  and  thus  the  time  in  which  the  borrower  may  sue 
is  extended  from  six  years  to  nine.  I  think  a  better  rule  of  con- 
struction is  stated  by  Lord  Gokb,  in  Foster's  Case,  11  Rep.  64, 
thus :  <<  In  all  acts  which  are  introductive  of  a  new  law,  the  ex- 
press designation  of  one  person  is  the  exclusion  of  all  others.  *  * 
But  in  many  cases  the  designation  of  a  new  person  in  a  later  Act 
of  Parliament  shall  not  exclude  another  person  who  was  authorized 
to  do  the  same  thing  by  a  precedent  act."  And  he  gives  the  fol- 
lowing illustration  of  his  meaning :  <<  It  is  enacted  by  the  Statute 
of  8  Henry  6,  ch.  16,  that  after  office  found,  &c.,  he  who  finds  him- 
self grieved  may  within  the  month  offer  a  traverse,  and  to  take 
the  lands  and  tenements  to  farm,  and  that  then  the  chancellor, 
treasurer,  and  other  officers  shall  let  them  to  him  to  farm  until,  &c. 
And  now,  by  the  Statute  1  H.  8,  16,  he  has  liberty  by  the  space 
of  three  months ;  and  afterwards  the  Statute  of  32  H.  8,  40,  gave 
authority  to  the  master  of  the  wards,  with  the  advice  of  one  of  the 
council,  to  make  a  lease  of  the  lands  of  a  ward  or  of  an  idiot  dur- 
ing the  time  they  shall  remain  in  the  king's  hands.  Although  the 
latter  act  designs  another  person,  yet  it  doth  not  utterly  take 
away  the  first ;  for  if  before  any  lease  made  by  the  master  of 
the  wards,  the  chancellor  and  treasurer  make  one  according  to  the 
Statute  of  8  H.  6,  then  the  said  master  cannot  demise  it;  and  so  if 
the  master  makes  it  first  to  another,  the  chancellor  and  treasurer 
cannot  demise  to  the  party  grieved."  The  rule  laid  down  by  Lord 
Co  KB  is  applicable  to  the  case  in  hand,  as  it  is  manifestly  imma- 
terial whether  the  first  authority  is  given  by  a  precedent  statute  or 
by  the  common  law,  if  there  are  no  negative  words  or  words  of 
exclusion  in  the  later  act.  The  two  are  to  stand  together  as  far 
as  possible.  I  think,  therefore,  the  borrower's  common-law  right 
of  action  is  not  absolutely  suspended  during  the  three  years  given 
to  the  public  officers  by  the  statute,  but  he  may  sue  during  that 
period,  provided  neither  of  such  officers  has  previously  sued  for 
the  same  matter,  and  not  otherwise.     In  this  case  it  is  not  alleged 
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or  proved  that  the  officers  haye  sued,  and  if  the  fact  were  so, 
it  should  have  been  shown  affirmatively  by  the  defendants.  If 
these  views  are  correct,  the  statute  in  question  is  not  a  bar  to  the 
plaintiFs  action  in  respect  to  either  sum  paid  by  him. 

The  remaining  question  to  be  considered  is  whether  the  evidence, 
in  any  view  that  may  properly  be  made  of  it,  establishes  a  cause 
of  action  against  the  defendants.  At  the  time  of  the  loan  and 
the  payment  of  the  several  sums  of  money  sought  to  be  recovered, 
the  defendants  were  husband  and  wife*  Upon  the  argument 
before  us,  and  also  upon  the  trial,  as  I  infer  from  the  printed 
case,  it  was  taken  for  granted  that  the  wife  had  a  separate  legal 
estate,  under  the  provisions  of  the  Statute  of  1848  and  1849,  for 
the  more  effectual  protection  of  married  women ;  and  the  evidence 
tends  to  show,  and  if  submitted  to  the  jury  would  have  autho- 
rized them  to  find,  that  the  money  loaned  and  the  security  taken 
therefor  belonged  exclusively  to  the  wife  as  a  part  of  her  legal 
estate,  and  that  the  money  taken  for  the  forbearance  was  taken 
and  received  by  her,  and  that  her  hasband,  so  far  as  he  partici- 
pated in  the  transaction,  acted  for  her  and  with  her  knowledge 
and  assent.  In  this  view  of  the  case,  I  am  of  the  opinion  that  the 
action  may  be  maintained.  There  can  be  no  doubt  but  under  the 
provisions  of  the  statute  referred  to,  a  married  woman  having  a 
separate  legal  estate  consisting  of  money,  may  lend  the  same, 
take  and  hold  securities  therefor  in  her  own  name,  and  sue  for 
and  enforce  them  at  law.  The  power  to  do  these  things  includes 
the  ability  to  make  all  contracts  incident  thereto.  See  Barton  vs. 
Beevy  35  Barbour  78.  As  her  common  law  disabilities  are  re- 
moved to  this  extent,  and  she  may  enforce  at  law  contracts  in 
relation  to  the  loan  and  forbearance  of  money  to  which  she  is  a 
party,  and  enjoy  the  benefits  and  profits  accruing  from  them,  it 
would  be  intolerable  to  hold  that  she  is  exempt  from  the  liabilities 
which  the  law  imposes  upon  all  other  lenders  of  money.  The 
basis  of  this  action  is  an  obligation  on  the  part  of  the  lender  to 
refund  the  excess  which  the  law  implies  from  the  nature  of  the 
transaction.  The  statutes  referred  to  permit  married  women  to 
engage  in  the  business  of  lending  money,  but  not  to  take  nsury. 
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and  if  they  receive  it,  they  are  under  the  same  legal  obligation  to 
restore  it  as  other  nsurers.  This  legal  obUgation  may  be  enforced 
against  a  married  woman  by  an  action  at  law  under  the  provisions 
of  the  Statute  of  1860  (Laws  of  I860,  p.  158,  ch.  90,  §  7),  which 
was  in  force  when  this  action  was  commenced ;  and  as  the  law 
now  stands,  a  judgment  may  be  given  against  her  separate  legal 
estate  the  same  as  if  she  were  sole.  (Laws  of  1862,  p.  845,  ch. 
172,  §  7 ;  Id.,  pp.  849,  850,  ch.  460,  §  12, 18).  In  this  view  of 
the  case,  it  is  no  objection  that  the  husband  is  joined  with  his 
wife  as  a  defendant.  Section  114  of  the  Code  provides  that  when 
a  married  woman  is  a  party,  her  husband  must  be  joined  with  her, 
except,  &c.  This  section  is  unrepealed,  and  the  only  statute 
modifying  it  when  this  action  was  brought,  is  that  of  1860  (Laws 
of  1860,  p.  158,  ch.  90,  §  7),  which  provides  that  when  the  suit 
relates  to  her  separate  property,  she  may  sue  or  be  sued  alone. 
If  the  husband  was  not  personally  liable,  the  jury  could  have  ren- 
dered a  verdict  accordingly,  and  the  judgment  might  have  been 
60  framed  as  to  protect  his  rights.  I  think  there  should  be  a  new 
trial. 

E.  Darwin  Smith  and  Johnson,  Js.,  concurred. 


ma 
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NSW  YORK  COURT  OF  APPEALS.^ 

Corporation — Incomplete  Organization — Presumpfion  of  Corporate- 
Ckarasster  ae  afauut  a  Suhteriber  to  the  Capital. — Where  a  railroad  or- 
ganization, attempting  to  organize  under  tiie  general  law,  has  filed  papers 
having  color  of  compliance  with  the  statute,  bat  so  defective  as  to  be 
incapable  of  supporting  the  incorporation  as  against  the  People,  it  may 
yet,  as  against  a  subscriber  to  its  capital,  be  held  a  corporation  de  factOy 
upon  proof  of  the  feeblest  user  :  The  Buffalo  and  Allegheny  Eailroad 
Co,  vs.  Cary, 

Oorporaiion — Act  of  1845  ta  rdatien  to  SuiU  against  »  Foreign—^ 

>  To  appear  in  E.  P.  Smith's  Reports,  Vol.  XIL 
Vol..  Xn.— 32 
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JRigihts  and  LiahUities  of  Subscriber  to  iSfocfc.— !rhe  act  (ch.  284  of 
1845)  in  relation  to  suite  against  foreign  corporations  does  not  andertake 
to  establisli  any  new  iiabitity  on  the  part  of  stookholders  or  debtors  of 
auch  corporations,  l>at  only  provides  for  subrogating  creditors  of  the 
oorporation  proceeding  against  it  by  attaohment  in  this  state,  to  such, 
rights  as  the  oorporation  itself,  under  the  local  law  or  the  lex  loci  con- 
tractus,  might  have  enforced  against  the  stockholder  or  debtor :  S^mour 
vs.  Sturgeas. 

In  an  action,  therefore,  against  an  alleged  debtor  of  a  Maryland  corpo- 
ration,  in  which  no  statute  of  Maryland  was  proved  affecting  his  liability, 
it  is  to  be  determined  by  the  common  law :  Id, 

The  corporation  being  created  for  the  private  benefit  of  its  projectors, 
and  not  for  any  public  object,  no  contract  to  pay  for  its  stock  any  further 
sum  than  that  required  upon  the  original  subscription  is  to  be  implied 
from  such  subscription,  or  from  'taking  certificates  of  stock  stating  the 
further  payments  to  which  the  stock  might  be  subjected  by  order  of  the 
directors:  Id. 

The  effect  of  such  certificate  is  to  give  the  holder  a  title  conditional 
upon  his  making  further  payments,  if  called,  but  leaves  such  payment 
optional  with  him :  Id, 

The  by-laws  requiring  the  assent  of  five  directors  to  a  call  upon  the 
stookholders,  the  facts  that  the  defendant  was  a  director,  that  no  call  was 
made,  and  that  the  company  became  insolvent,  when  the  amount  which, 
remained  due  upon  its  stock  and  subject  to  call  was  more  than  sufficient 
to  pay  all  its  debts,  do  not  establbh  any  personal  liability  against  such 
director:  Id. 

The  principle  upon  which  persons  subscribing  or  engaging  to  take  stock 
are  held  liable,  considered,  and  the  cases  discussed,  by  Allen,  J. :  Id, 

Common  Garrier-^Liahiliiy  for  Injuries  to  Pauenffer^  eanud  by  d&- 
fecHve  TehideB, — ^A  common  carrier  is  bound,  absolutely  and  irrespective 
of  negligence,  to  provide  road-worthy  vebioles.  Seld,  accordingly,  ihkt 
a  railroad  corporation  was  liable  fbr  injuries  to  a  passenger,  caused  by  a 
crack  in  the  iron  BXh  of  a  car,  aldiough  t^e  defect  co«ld  not  have  been 
discovered  by  any  practicable  mode  of  examination :  Alden  vs.  The  New 
York  Central  Railroad  Co, 

Street  Railroad  Cars — Injury  to  Paisenger — Child  of  Eight  Years  of 
Age — Negligence — Damages, — ^The  act  of  the  driver  or  brakeman  of  a 
street  car  in  assisting  passengers  to  get  on  board  is  in  the  course  of  his 
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employment,  and  makes  the  principal  liable  for  negligence  in  its  perfonn- 
ance  :  Drew  vs.  The  Sixth  Avenut  Railroad  Co. 

The  passenger  being  a  boy  of  eight  years,  it  was  not,  as  matter  of  liur , 
negligence  in  his  parent  to  send  him  out  without  a  protector :  Id. 

The  boy  being  injured,  the  parent's  damages  are  not  confined  to  the 
loss  of  his  services  down  to  the  trial,  but  include  all  such  prospective  loss 
as  must  necessarily  follow  from  the  injury :  Id, 

Criminal  Lav> — Indictment  for  heeping  Bated t/- House. — On  the  trial 
of  an  indictment  for  keeping  a  bawdy-house,  evidence  is  admissible  of 
repeated  arrests  of  girls  at  the  prisoner's  house,  upon  the  charge  that  they 
were  prostitutes ;  that  the  prisoner  procured  bail  for  them ;  that  such 
arrests  were  made  at  late  hours  in  the  night ;  and  that  women  before  con- 
victed as  prostitutes  were  frequently  found  in  his  house :  Barwood  vs. 
The  People. 


Criminal  Law — Burglar jf — Indictmen  t  for —  Tenement'House — Break" 
ing  of  Door  of  Rooms  occupied  by  Tenant. — Since  the  Revised  Statutes, 
it  is  unnecessary,  in  an  indictment  for  burglary  in  breaking,  &c.,  with 
intent  to  commit  a  crime,  to  specify  what  kind  of  felony  was  intended : 
Mason  vs.  The  People. 

In  a  tenement-house,  severed  by  lease  into  distinct  habitations,  each 
room  or  suite  of  rooms  occupied  by  a  tenant  is  his  dwelling-house,  and  a 
door  of  such  room  is  an  outer  door,  so  that  a  breach  of  it  in  the  daytime 
is  burglary,  though  the  common  door,  for  passage  into  the  street,  be  open  : 
Id. 


Mortgag^-^Notice  of  defective  Tide  in  Assignor — Production  of  Bond. 
— ^The  purchaser  of  a  bond  and  mortgage  who  fails  to  require  the  produc* 
tion  of  the  bond,  is  chargeable  with  notice  of  any  defect  in  the  assignor's 
title  tiiereto :  Kellogg  vs.  Smilk. 

A  mortgage  contained  a  covenant  that  the  same  should  not  be  assigned 
without  the  written  consent  of  the  mortgagor,  or  a  week's  previous  notice 
to  him.  The  mortgagee  assigned  the  mortgage  without  such  consent  or 
notice,  and  delivered  the  bond  and  mortgage  to  the  assignee,  who  did  not 
record  the  assignment.  He  again  assigned  them  to  a  person,  who  learned 
by  inquiry  that  the  mortgagor  had  no  notice  of  any  previous  transfer,  and 
the  second  alignment  was  recorded.  Held^  that  the  title  to  the  securities 
was  in  the  first  assignee :  Id, 
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Insurance — Assignment  of  Interest  of  Insured  %n  Vessel — Mortgage.-^ 
The  conveyance  of  a  vessel,  accompanied  by  a  reconveyance  by  way  of 
mortgage,  does  not  work  a  transfer  or  termination  of  the  mortgagee's 
interest,  within  the  meaning  of  a  marine  policy  providing  that  it  should 
become  void  if  the  insured  assigned  his  interest  in  the  property  without 
the  consent  of  the  insurer :  Hitchcock  vs.  Tlit  North-  Western  Insfurance 
Co. 

Practice— 'Finding  of  Facts  hy  Supreme  Court — Review  hy  this  Court, 
— Where  the  Supreme  Court,  at  general  term,  affirms  a  judgment,  any 
finding  of  facts,  contradictory  or  supplementary  to  that  of  the  referee  or 
judge  who  originally  tried  the  case,  is  unauthorised  and  will  be  disre- 
garded by  this  court :  Phelps  vs.  McDonald. 

Accordingly,  where  a  referee  omitted  to  find  anything  in  respect  to  the 
allegations  of  a  counter-claim  set  up  by  the  defendant,  and  the  Supreme 
Court,  at  general  term,  affirming  the  judgment,  found  the  facts  stated  in 
the  counter-claim  for  the  purpose  of  enabling  the  defendant  to  raise  a  ques- 
tion thereupon,  this  court  declined  to  look  into  such  supplementary  find- 
ing: Id. 

Criminal  Law — Judgment  of  Oyer  and  Terminer — Reversal  hy  Su- 
prem>e  Court —  Writ  of  Error  to  this  Court — Practice. — A  Court  of  Oyer 
and  Terminer  gave  judgment  for  the  prisoner  on  demurrers  to  special  pleas 
establishing  a  good  defence.  The  plea  of  not  guilty  remained  on  the 
record  undetermined.  The  Supreme  Court  reversed  the  judgment  on  the 
demurrers,  and  ordered  a  new  trial.  Held :  1.  That  the  judgment  of  the 
Oyer  and  Terminer  was  final,  and  appealable  to  the  Supreme  Court.  2. 
That  the  judgment  of  the  Supreme  Court,  though  directing  a  new  trial, 
was  final  so  far  as  that  court  is  concerned,  and  therefore  appealable  to  this 
court :  HaMung  vs.  The  People. 

The  record  having  been  remitted  4o  the  Court  of  Oyer  and  Tenniner, 
this  court  has  power  to  reach  it  for  the  purpose  of  reviewing  the  judg- 
ment of  the  Supreme  Court ;  but  whether  the  writ  of  error  should  be 
addressed  to  the  inferior  court,  the  Supreme  Court,  or  both,  qutxre :  Id, 

Intestate* s  Estate — Sale  of  Real  Estate — Purchase  hy  Agent  of  Admin- 
istrator— Jurisdiction  of  Surrogate  to  order  Sale. — The  purchase  at  a 
sale  of  real  estate  for  the  payment  of  an  intestate's  debts,  by  one  acting 
as  the  agent  or  for  the  benefit  of  the  administrator,  is  void,  and  the  title 
of  the  heirs  is  not  affected  thereby :  Forbes  vs.  Halsey. 

It  seems,  that  chapter  82  of  1850,  for  the  protection  of  purobaflers  at 
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Bales  made  by  order  of  surrogates,  is  constitutional  in  its  retrospective 
provision  as  to  titles  claimed  under  sales  made  before  the  statute :  Per 
Davies,  J. ;  DsNio,  C.  J.,  and  Smith,  J.,  concurring :  Id, 

The  evidence  necessary  to  confer  jurisdiction  upon  a  surrogate  to  order 
the  sale  of  real  estate  on  the  application  of  an  administrator,  considered 
and  discussed,  per  Davies,  J. :  Id, 

Records  of  Foreign  Courts — Authentication  of— Provincial  Govern'^ 
ments — Conclusiveness  of  Foreign  Judgments, — Our  statute  in  respect  to 
the  authentication  of  the  records  of  the  courts  of  foreign  countries  relates 
as  well  to  provincial  government  as  to  imperial.  It  embraces  the  pro- 
vince of  Upper  Canada,  as  well  as  the  kingdom  of  Great  Britain  and  Ire- 
land :  Lazier  vs.  Westcott, 

The  record  of  a  judgment  in  Upper  Canada  is,  therefore,  properly 
authenticated  by  the  clerk  of  the  court,  the  secretary  of  state,  and  the 
governor  of  the  province ;  and  our  courts  will  take  judicial  notice  of  their 
existence  and  authority,  without  any  certification  by  the  imperial  autho- 
rities: Id, 

The  public  seal  of  such  a  state,  attested  by  the  governor-general,  proves 
itself  in  the  same  sense  and  to  the  same  effect  as  the  great  seal  of  Great 
Britain  and  Ireland  :  Id, 

An  exemplification  of  a  foreign  record  is  received  in  evidence  without 
any  statement  therein,  or  other  proof,  that  it  has  been  compared  and  found 
to  be  a  transcript  of  the  original.  All  that  is  implied  by  the  statement 
by  the  proper  authorities  that  they  have  caused  the  record  to  be  exem- 
plified: Id, 

It  is  no  objection  to  the  reception  and  force  of  the  exemplification  that 
it  contains  interlineations  and  alterations,  marked  and  verified  as  such  by 
the  initials  of  the  clerk  of  the  court.  These  are  to  be  presumed  pro- 
perly noted  by  him  at  the  time  he  authenticated  the  roll :  Id. 

The  postea  in  the  record  stated  that  the  judge  presiding  at  nisi  prius 
sent  up  the  record  had  before  him  on  the  19th  November  1855,  and  it 
appeared  that  judgment  was  signed  September  26th  1856.  It  was,  there- 
fore (plainly  enough),  properly  averred  in  the  complaint  that  the  judg- 
ment was  recovered  on  the  latter  day  ^.and  if  this  had  been  an  error,  it 
was  amendable  at  the  trial,  and  would  be  disregarded  on  appeal :  Id. 

The  judgment  of  a  foreign  court  is  conclusive  upon  the  merits.  The 
defendant  can  impeach  it  only  by  proof  that  the  court  had  not  jurisdic- 
tion of  the  subject-matter  or  of  his  person,  or  that  the  judgment  was 
fraudulently  obtained :  Id, 
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8UPRKME  COURT  OF  N£W  TORK.^ 

Practice — Service  of  Summom  hy  means  of  a  Trick — Attachment 
against  Executors — Suits  against  Foreign  Executors. — Where  a  defend- 
ant residing  in  Canada  was  inveigled  into  the  state  of  New  York  by  a 
trick,  for  the  purpose  of  effecting  a  service  of  the  summons  upon  him, 
the  service  of  the  summons,  and  all  proceedings  dependent  thereon,  were 
set  aside  and  a  warrant  of  attachment  vacated :  Mctcal/  vs.  Ciark  et  aLf 
Executors. 

Proceedings  by  attachment  against  executors  are  inapplicable  for  the 
purpose  of  compelling  the  settlement  of  the  estate  of  the  testator,  or  of 
enforcing  payment  by  the  executors  of  an  individual  demand  contracted 
by  the  testator,  where  the  executors  are  not  charged  with  any  breach  of 
duty,  except  a  neglect  to  pay  the  debt :  Id. 

An  ordinary  action  at  law  cannot  be  maintained  in  New  York  against 
foreign  executors  as  such,  sinee  the  office  of  executor  de  son  tort  was 
abolished  by  statute :  Id. 

WHl;  Rules  of  Construction. — Under  the  provisions  of  the  Revised 
Statutes  of  New  York,  a  will,  whether  it  disposes  of  real  or  of  personal 
property,  speaks  as  of  the  time  of  the  testator's  death :  McNaughton  et  at, 
vs.  McNaughton^  Executor^  due. 

Where  a  testator  devises  all  his  real  estate  in  express  and  unambiguous 
words,  he  will  be  deemed  to  have  reference  to  the  real  estate  as  it  shall 
exist  at  the  the  time  of  his  death :  Id, 

G.  being  the  owner  of  a  farm  and  certain  personal  property,  made  his 
will,  giving  and  bequeathing  to  his  wife  all  his  personal  estate.  He  then 
gave,  devised,  and  bequeathed  to  his  wife  "  all  his  real  estate,"  during  her 
life,  remainder  over  to  others.  He  subsequently  sold  and  conveyed  the 
farm  to  L.,  taking  back  from  the  grantee  a  bond  and  mortgage  for  a  part 
of  the  purchase-money,  which  he  held  at  the  time  of  his  death.  Ueld, 
that  the  bond  and  mortgage  passed  to  the  widow  of  the  testator,  as  part 
of  the  personalty;  it  being  the  intent  of  the  testator  that  the  devise 
should  operate  only  on  the  real  estate  of  which  he  should  die  seised :  Id. 

Eeldj  alsoj  that  if  the  devise  were  to  be  regarded  as  a  devise  of  the 
farm,  in  effect  a  specific  devise,  then  the  sale  and  conveyance  was,  to 
that  extent,  a  revocation  of  the  will :  Id. 

1  From  Hon.  0.  L.  Barbour,  to  appear  in  Vol.  XLL  of  his  Reports. 
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Amendments — UnconmonahU  Defences. — In  exercisiDg  the  power  of 
allowing  amendments  ''in  furtherance  of  justice/'  no  discrimination 
should  be  made  by  the  courts  between  legal  defences  offered  to  be  set  up, 
on  account  of  their  character.  All  defences  recognized  by  the  statute  as 
being  such — including  those  styled  unconscionable,  such  as  the  statute 
of  limitations,  usury,  &c. — stand  upon  i^n  equal  footing  in  this  respect : 
Sheldon,  Receiver ^  <&c.,  vs.  Adams, 

A  party  has  a  vested  right  to  set  up  those  defences  as  well  as  any  other 
when  the}'  have  become  perfect :  Id. 

After  promissory  notes  given  to  an  insurance  company  have  been  sued 
upon  as  promissory  notes  assessed,  the  complaint  will  not  be  allowed  to 
be  amended,  after  the  notes  have  become  outlawed  as  stock  notes,  by 
inserting  therein  an  additional  claim,  and  count  upon  them  fbr  the  whole 
amount  thereof,  as  stock  notes  given  before  the  organization  of  the  com- 
pany and  as  constituting  a  part  of  its  capital ;  the  effect  of  which  an^nd- 
ment  would  be  to  cut  off  the  defence  of  the  statute  of  limitations :  Id. 

Nor  will  an  amendment  be  granted  by  which  a  note  liable  to  be 
assessed  only  for  losses  in  one  class  of  hazards,  is  permitted  to  be  sued  on 
as  a  stock  note,  and  made  liable  for  all  losses :  Id. 

» 

Justices*  Courts —  Time  for  rendering  Judgment —  Waiver  of  Statutory 
Limitation. — The  limitation  of  time  in  the  statute  directing  that  justices 
of  the  peace  shall  render  judgment  and  enter  the  same  in  their  dockets, 
within  four  days  after  the  submission  of  the  cause,  was  intended  for  the 
convenience  of  the  parties,  and  the  protection  of  their  rights ;  and  a  com- 
pliance ^ith  the  statute  may  be  waived  by  them :  Barnes  vs.  Badger. 

When  any  act  is  deferred  beyond  the  time  limited  in  the  Justices  Act, 
by  the  consent  of  the  parties,  it  is  no  error  that  the  act  is  done  after  the 
time  specified  in  the  act,  if  done  within  the  agreed  time :  Id. 

Where  parties  submit  their  cause  to  the  justice,  and  stipulate  with 
each  other  that  the  justice  may  take  five  days  instead  of  four  to  render 
judgment,  it  seems  they  will  be  estopped  from  ever  alleging  in  a  court  of 
justice,  as  a  ground  of  error,  that  the  judgment  was  rendered  on  the 
fifth  instead  of  the  fourth  day :  Id. 


Possession  of  Wild  Lands — Trespass — Doctrine  of  Relation. — One 
whose  right  to  wild  and  uncultivated  land  purchased  at  a  comptroller's 
sale  for  taxes,  has  become  absolute,  who  is  entitled  to  a  deed  from  the 
comptroller,  and  who  has  all  the  actual  possession  that  it  is  usual  to  take 
of  that  species  of  lands,  may,  it  seems,  maintain  an  action  against  a 
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stranger  for  carrying  away  logs  therefrom.  He  may,  at  least,  by  Yirtne 
of  such  possession,  defend  his  title  to  the  logs,  or  defeat  an  action 
brought  against  him  by  the  trespasser  for  their  value :  Pierce  vs.  HalL 

The  doctrine  of  rdaU'on  being  a  fiction  of  law,  is  to  be  resorted  to  only 
for  the  advancement  of  justice ;  and  has  not  been  adopted  as  a  rule  when 
third  persons,  who  are  not  parties,  or  privies,  might  be  prejudiced  there- 
by :   Id, 

Whether  a  comptroller's  deed  of  land  sold  for  taxes,  vests  the  title  in 
the  purchaser,  by  relation  back  to  the  time  when  the  sale  became  absolute, 
so  as  to  entitle  him  as  against  a  trespasser  to  repossess  himself  of  any 
property  tortiously  severed  from  the  freehold  ?     Quaere :  Id. 

Juttices  of  the  Peace — Jurisdiction. — If  a  jostioe  of  the  peace  enters 
upon  the  trial  of  a  cause  he/ore  the  hour  at  which  the  sommoos  is  return- 
able, the  judgment  will  be  void  for  want  of  jurisdiction,  and  will  consti- 
tute no  bar  to  a  second  action  for  the  same  cause:  Sagendorph  vs. 
ShuU. 

The  day  and  hour  fixed  in  the  summons  for  its  return,  is  the  period 
when  the  justice  takes  jurisdiction  of  the  action,  and  not  the  time  when 
he  issues  the  summons.  The  authority  exercised  by  him  previous  to  that 
stage  of  the  cause,  in  issuing  the  summons,  is  merely  ministerial:  Id, 

Married  Women  —  Power  to  charge  Separate  Estate. — A  married 
woman,  having  a  separate  estate  in  lands,  but  not  in  the  rents  and  profits 
thereof,  not  conducting  any  business  on  her  own  account,  cannot  change 
such  separate  estate  by  a  parol  promise  to  pay  the  debt  of  her  husband, 
where  her  separate  estate  has  received  no  benefit  on  account  of  the  con- 
tracting of  the  debt,  and  will  not  be  benefited  by  the  payment  of  it : 
Ledlie  vs.  Vrooman, 

Action  for  Divorce — Pleading —  Connivance  of  Plaintiff- — FacU  to  he 
found  ht/  Referee. — Proof  of  adultery  alone  is  not  sufficient  to  authorise  a 
judgment  of  divorce.  It  must  be  averred  in  the  complaint,  that  the 
adultery  charged  was  committed  without  the  consent,  connivance,  privity , 
or  procurement  of  the  plaintiff;  and  the  complaint  must  be  verified  by  the 
oath  of  the  plaintiff:  Myers  vs.  Myei'S. 

Where  the  plaintiff  in  his  complaint  alleged  that  five  years  had  not 
elapsed  ^^  since  he  discovered  the  fact  that  such  adultery  had  been  com- 
mitted by  the  defendant,  without  his  consent,  connivance,  or  procure- 
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inent :"  Hekt,  that  this  averment  was  not  a  compliance  with  the  ahoye 
rale:  Id. 

Upon  a  reference  in  an  action  for  a  divorce,  it  is  the  duty  of  the  referee 
to  find  not  only  as  to  the  fact  of  adultery,  but  also  as  to  all  other  mate- 
rial facts,  such  as  connivance  of  the  plaintiff,  &c. :  Id. 

8UPBEME  COURT  OF  MASSACHUSETTS.^ 

Railroad  Company — Injury  to  Passenger — Negligence  of  Plaintiff.^ 
If,  in  an  action  brought  by  a  passenger  in  a  railroad  car  against  the  rail- 
road company  to  recover  damages  for  a  personal  injury  from  the  swinging 
of  an  unfastened  door  of  another  car  standing  upon  a  track  parallel  to 
that  over  which  he  is  riding,  it  appears  from  the  plaintiff's  own  testimony 
that  his  elbow  extended  through  the  open  window,  beyond  the  place 
where  the  sash  would  have  been  if  the  window  had  been  shut,  it  is  the 
duty  of  the  court  to  rule  that  this  is  such  carelessness  as  will  prevent  a 
recovery  of  damages  by  him,  and  to  withdraw  the  case  from  the  jury : 
Todd  vs.  Old  Colony  and  Fall  River  RaMroad  Co. 

Arbitrators — Interest  to  disqualify — Presumption  of  Regularity  of 
Proceedings. — Stockholders  in  a  bank  which  holds  shares  of  a  railroad 
company  pledged  to  it  as  collateral  security  by  a  person  in  good  credit 
and  fair  standing  are  not  disqualified  by  reason  of  interest  from  acting  as 
arbitrators  in  a  case  in  which  the  railroad  company  is  a  party :  Leominster 
vs.  Fitchburg  and  Worcester  Railroad  Co. 

If  an  award  of  arbitrators  states  that  they  after  due  notice  met  the 
several  parties  and  their  counsel,  and  heard  their  several  pleas  and  allega- 
tions, the  legal  presumption  is  that  they  also  heard  all  the  legal  proofs 
offered  by  either  party,  unless  the  contrary  appears,  although  it  is  not 
explicitly  stated  in  the  award :  Id. 

Collateral  Security — Sale  for  less  than  its  Value. — A  creditor  who 
holds  a  note  secured  by  mortgage  as  collateral  security  for  his  debt  has  no 
right  to  sell  such  security  for  less  than  its  value,  knowing  that  the  pur- 
chaser buys  it  with  intent  to  cancel  it :  Fletcher  vs.  Dickinson. 

Mechanic's  Lien — Waiver  by  Acceptance  of  Promissory  Note.  —  A 
mechanic's  lien  is  waived,  if,  before  any  money  becomes  due  to  him  under 
the  contract,  he  accept  on  account  thereof  the  negotiable  promissory  notes 

^  From  Charles  Allen,  Esq.,  to  appear  in  Volume  VI.  of  his  Reports, 
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of  his  employer  for  the  amouDt,  payable  after  the  time  when  the  money 
would  become  due,  and  his  right  to  file  a  petition  to  enforce  his  lien  woidd 
expire,  and  actually  negotiates  the  same,  and  (here  is  no  eyidence  of  the 
actual  intent  of  the  parties  in  giving  and  receiving  them ;  and  the  fact 
that  he  afterwards  takes  them  up  and  offers  to  surrender  them  in  court 
is  immaterial :   Green  vs.  Fox  and  Others. 

Mortgage — Surrender  0/ Defeasance  and  Acceptance  of  new  Bond. — 
If  a  bond  of  defeasance  which  was  executed  by  the  grantee  of  land  to  the 
grantor  at  the  time  of  taking  the  deed  is  surrendered  and  destroyed 
at  the  expiration  of  the  time  limited  therein,  and  a  new  bond  is  given 
upon  a  consideration  partly  new,  by  which  the  grantee  agrees  to  reconvey 
the  premises  to  his  grantor  upon  the  payment  within  an  additional  time 
of  a  larger  sum,  the  grantor  thereby  surrenders  and  abandons  his  title  as 
mortgagor,  and  the  grantee  becomes  the  owner  of  the  land  in  fbe :  Falls 
vs.  Conway  Mutual  Fire  Insurance  Co, 

Judgment — Conclusiveness  of — Want  of  Authority  in  Attorney, — A 
domestic  judgment  rendered  by  a  court  of  general  jurisdiction  in  favor 
of  the  defendant,  for  costs,  in  an  action  between  citizens  of  this  common- 
wealth, cannot,  if  there  was  no  fraud,  and  no  want  of  jurisdiction  is 
apparent  on  the  record,  be  impeached  in  an  action  upon  it,  by  proof  that 
the  action  in  which  it  was  rendered  was  prosecuted  by  an  attorney  without 
authority,  and  without  the  knowledge  of  the  party  for  whom  he  assumed 
to  act :  Finncran  and  Wife  vs.  Leonard  and  Wife. 


Insolvency — Property  in  another  State— Attachment  hy  Citizen  of  this 
State  enjoined.  —  If  a  citizen  of  this  commonwealth  has  attached,  in 
another  state,  personal  property  of  a  debtor  who  resides  here,  and  who  is 
insolvent  under  the  laws  of  this  commonwealth,  it  is  the  duty  of  this 
court,  in  the  exercise  of  a  sound  judicial  discretion,  to  enjoin  the  creditor 
from  proceeding  with  his  suit,  if  thereby  the  property  will  come  to  the 
hands  of  the  assignees  in  insolvency :  Dehon  and  Others  vs.  Foster  and 
Others. 


Sale  hy  Sample — Latent  Defect  in  Goods  and  Sample — Implied  War^ 
ranfy, — If  manufactured  goods  are  sold  by  sample,  by  a  merchant  who  is 
not  a  manufacturer,  and  both  the  sample  and  the  bulk  of  the  goods 
contain  a  latent  defect,  there  is  no  implied  warrranty  against  the 
defect,  and  evidence  is  inadmissible  to  show  that  by  the  usage  of  mer- 
chants the  seller  is  responsible  therefor ;  and  if  such  sale  is  made  through 
a  commission  merchant,  who  is  not  authorized  to  sell  on  credit,  he  must 
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account  to  the  consignor  for  the  price  without  deduction  for  such  defect : 
Dickinson  vs.  Oay  and  Another, 

Deed  executed  during  Insanity — Ratification — Prior  Unrecorded  Deed. 
— The  ratification  of  a  deed  executed  during  insanity  will  not  make  it 
effectual  as  against  the  grantor's  prior  deed^  executed  while  he  was  sane, 
and  recorded  after  the  formal  execution,  but  before  the  ratification,  of 
the  second  deed :  Bond  vs.  Bond. 

A  party  seeking  to  establish  a  deed,  the  validity  of  which  is  questioned 
on  the  ground  that  the  grantor  was  insane  at  the  time  of  its  execution, 
has  no  ground  of  exception  to  an  instruction  to  the  jury  that "  if  the 
insane  delusion  was  such  that  the  party,  though  knowing  that  he  was 
making  a  deed,  and  what  its  eflTect  would  be,  yet  was  rendered  indifferent 
to  property  by  an  insane  delusion  that  he  was  about  to  perish,  or  that 
others  who  would  be  affected  injuriously  were  about  to  perish,  so  that  he 
was  incapacitated  from  a  rational  care  for  his  interests  or  theirs,  then  the 
deed  may  be  avoided :"  Id. 

A  party  seeking  to  establish  a  deed  of  an  insane  person,  on  the  ground 
that  the  grantor,  after  his  restoration  to  sanity,  has  ratified  it  by  receiving 
and  accepting  the  consideration,  has  no  ground  of  exception  to  an  instruc- 
tion to  the  jury  that  such  acceptance  must,  to  have  this  effect,  ^<  be  the 
intelligent  act  of  the  grantor,  knowing  that  he  was  acting  under  the  con- 
tract contained  in  the  deed,  and  understandingly  availing  himself  of  the 
provisions  of  the  contract  in  his  favor :"  Id. 

Executor — Usury  on  Note  due  fo  Testator — Personal  Liability. — If  an 
executor  innocently  receives  unlawful  interest  reserved  in  a  note  due  to 
his  testator,  an  action  cannot  be  maintained  against  him  personally  to 
recover  back  threefold  the  amount  of  the  usury  so  paid,  although  he  is 
described  in  the  writ  as  executor :  Heath  and  Another  vs.  Cook. 

Grant  of  Land — Condition  Subsequent. — A  grant  of  land,  which  has 
been  used  as  a  burying-place,  to  a  town,  "  for  a  burying-place  for  ever," 
in  consideration  of  love  and  affection,  "  and  divers  other  valuable  con- 
siderations,'' is  not  a  grant  upon  a  condition  subsequent:  Ratoson  vs. 
School  District  No.  5  in  Uxbridge. 

Insurance — Time  Policy — Implied  Warranty  of  Seaworthiness. — In  a 
time  policy  on  a  vessel  which,  at  the  commencement  of  the  risk,  is  in  a 
foreign  port,  where  full  repairs  may  be  made,  there  is  an  implied  warranty 
of  seaworthiness,  both  for  port  and  in  setting  out  therefrom :  Boxie  vs. 
Pacific  Mutual  Insurance  Co. 
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Contract — Failure  to  deliver  according  to. — The  defendant  ordered  a 
reaper,  to  be  warranted  in  certain  respects,  and  to  be  delivered  to  him  on, 
&c.,  at  M.y  to  the  care  of  D.  &  Co.  When  he  called  for  the  reaper  at 
the  time  and  place  specified,  he  was  shown  the  separate  pieces  of  a  large 
number  of  reapers  of  identical  form  and  size,  and  was  told  by  D.  &  Co. 
that  one  of  them  was  designed  for  him,  and  that  they  would  put  one  up 
for  him  if  he  would  take  it ;  but  he  refused.  In  an  action  by  the  manu- 
facturers for  the  contract  price,  it  was  held,  that  if  the  machines  were 
such  as  the  order  called  for,  the  plaintiffs,  having  been  ready  and  willing 
to  perform  the  contract  on  their  part,  would  have  been  entitled  to  compen- 
sation for  any  actual  loss  or  expense  which  they  had  incurred  in  conse- 
quence of  the  defendant's  refusal  to  take  one  of  them ;  but  that  there 
was  no  such  delivery  of  any  machine  as  vested  the  title  in  the  defendant, 
and  entitled  the  plaintifiBs  to  recover  the  contract  price :  Ganson  et  al  vs. 
Madigan. 

Contract  for  Reaper —  What  a  proper  Delivery  under. — ^If  the  plain- 
tiffs had  at  the  proper  time  set  apart  for  the  defendant^  so  as  to  make  it 
capable  of  identification,  a  machine  answering  to  the  order,  they  might, 
on  his  refusal  to  accept  it,  either  have  sold  it,  with  due  precautions,  to 
satisfy  their  lien  for  the  purchase-money,  and  then  have  recovered  any 
unpaid  balance  of  the  price,  or  have  held  it  subject  to  the  defendant's 
order,  and  recovered  the  whole  contract  price :  Id. 

Patent  Ambiguity  ;  Evidence  to  explain  admitted. — The  contract  con* 
tained  a  warranty  that  the  machine  furnished  should  be  "  capable,  with 
one  man  and  a  good  team,  of  cutting  and  raking  off  *  '^^  from  twelve  to 
twenty  acres  of  grain  a  day."  Held,  that  although  the  ambiguity  in  the 
contract,  arising  from  the  use  of  the  word  team  (which  may  designate 
either  one  or  more  pairs  of  any  kind  of  draught  animals),  is  a  patent 
ambiguity,  yet  it  is  of  such  a  nature  that  it  may  be  explained  by  oral  evi- 
dence of  the  circumstances  which  attended  the  making  of  the  contract; 
and  it  was  not  error  for  the  court  to  admit  in  evidence  declarations  of  the 
plaintiffs'  agent  who  procured  the  order,  made  to  the  defendant  at  the 
time  the  order  was  given,  as  to  the  amount  of  power  which  the  machine 
would  require :  Id. 


^  From  P.  L.  Spooner,  Esq.,  to  appear  in  WiBConBin  Reports,  Vol.  XV. 
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Partition — Effect  of  Judgment  in,  upon  Unknown  Owners, — Where 
proceedings  in  partition  are  properly  taken  to  bind  unknown  ovmers,  the 
judgment  not  only  concludes  them  in  respect  to  any  interest  they  may 
have  as  tenants  in  common,  but  precludes  them  from  showing  afterwards 
that  they  had  a  paramount  title  in  severalty  to  any  part  of  the  partitioned 
premises :  Kane  vs.  The  Rock  River  Canal  Company, 

A  complaint  for  partition  stated  that  the  plaintiff  owned  the  undivided 
three-eighths  of  the  land ;  that  A.,  one  of  the  defendants,  owned  an  undi- 
vided one-eighth ;  that  it  ajfpeared  by  the  records  that  B.,  another  de- 
fendant, owned  one-sixteenth,  and  C,  another  defendant,  one-fourth,  and 
that  F.  did  own  the  remaining  three-sixteenths,  but  had  died,  leaving 
divers  persons,  to  the  plaintiffs  unknown,  his  heirs;  and  that  if  said  A., 
B.,  and  C.  did  not  own  the  interests  so  mentioned  as  belonging  to  them, 
such  interests  belonged  to  unknown  owners,  whose  names,  as  also  the 
names  of  said  heirs,  the  plaintifib  were  unable  to  ascertain.  Beld,  that 
the  allegations  were  sufficiently  comprehensive  to  include  any  and  all 
unknown  owners,  provided  the  title  to  any  portion  proved  to  be  in  differ- 
ent parties  from  those  supposed  :  Id. 

Where  there  are  several  plaintiffs  in  a  suit  for  partition,  an  affidavit 
made  by  one  of  them  only,  stating  merely,  in  the  general  language  of  the 
statute,  that  there  are  parties  interested  in  the  premises  "  who  are  un- 
known," is  not  sufficient  to  authorize  an  order  of  publication  which  will 
give  jurisdiction  over  unknown  owners,  there  being  nothing  to  show  that 
there  were  not  other  owners  known  to  the  other  plaintiffs :  Id. 

Garnishment — Municipal  Corporation, — A  municipal  corporation  is  not 
liable  to  be  made  a  garnishee  in  attachment :  Bumham  vs.  The  City  of 
Fond-durLac. 

Property  of  Married  Woman — Trespass, — In  trespass  by  a  firm,  one 
member  of  which  is  a  married  woman,  against  an  officer,  for  taking,  on 
an  execution  against  the  husband  of  the  female  plaintiff,  goods  which  are 
alleged  to  belong  to  the  firm,  it  is  necessary  for  the  plaintiffs  to  show  that 
the  interest  of  the  female  plaintiff  in  the  goods  was  her  separate  estate: 
Duress  et  al,  vs.  Homeffer, 

Voluntary  Conveyance — Grantors  in,  wiU  not  he  compelled  to  reform 
Deed. — Equity  will  not  interfere  to  compel  the  affixing  of  a  seal  to  a 
voluntary  instrument  of  conveyance  which  was  invalid  for  want  of  a  seal : 
Eaton  vs.  Eaton  et  al. 
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Reports  of  Cases  argued  and  determined  in  the  Supreme  Judicial  Court  op 
Massachusetts.  By  Charles  Allen.  Volume  YI.  Boston :  Little,  Brown 
&  Company,  1864. 

We  have  another  yolume  of  Mr.  Allen's  valuable  Reports,  which  con- 
tains many  important  cases,  thoroughly  considered  and  carefully  reported. 
The  subject  of  corporations,  especially  railways,  occupies  a  large  space  in 
this  volume.  The  question  of  easements,  of  light,  air,  and  exemption 
from  annoying  or  offensive  trades  and  occupations  attached  to  dwelling- 
houses,  is  here  carefully  reviewed  by  the  court.  And  that  is  a 
subject  beginning  to  occupy  a  large  share  of  interest  and  attention  in  the 
cities  and  large  towns  in  this  country,  as  it  long  has  done  in  England. 
We  hope  to  present  our  readers  with  a  paper  upon  the  subject  before 
many  months.  I.  F.  R. 

A  Treatise  on  the  Law  or  DomK.  By  Cba&lib  H.  Soubnbk.  In  two  vols. 
Volume  I.    Philftdelphia:  J.  B.  LippinooU  &  Co.,  1864.     Shp., 


It  was  anciently  said  that  the  law  had  three  favorites,  life,  liberty, 
and  dower.  Without  discussing  the  reasons  why  a  mere  right  of 
property  should  have  been  thus  classed  with  the  highest  personal 
rights,  we  may  say,  that  few  subjects  of  so  much  importance  have 
received  so  little  separate  treatment,  and  especially  in  the  United  States, 
where,  if  we  except  the  brief  though  admirable  compendium  of  Chan- 
cellor Kent  (4  Comm.),  and  the  small  volume  by  Mr.  Lambert,  published 
in  1834,  we  have  had  no  original  work  devoted  to  this  important  branch 
of  the  law. 

In  a  great  degree,  doubtless,  this  has  been  attributable  to  an  idea  very 
general  among  the  profession,  that  the  common  law  doctrines,  though 
forming  the  basis  of  the  system  in  all  the  states,  had  been  so  universally 
and  so  materially  changed  by  statutory  enactments,  that  they  could  not 
be  reduced  to  a  systematic  American  treatise  within  any  convenient 
limits. 

The  profession,  we  think,  will  be  agreeably  surprised  to  find  how  com- 
pletely the  work  of  Mr.  Scribner  has  shown  the  error  of  this  popular 
notion.  The  changes,  though  made  at  different  times  and  expressed  in 
every  variety  of  legal  phraseology,  are  shown  to  have  followed,  perhaps 
unconsciously  to  the  innovators,  the  clear  current  of  American  opinion, 
which,  in  extending  the  modern  principles  of  liberal  equity  into  the 
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strongliolds  of  ancient  and  technical  law,  has  tended  constantly  towards 
the  protection  of  woman  in  her  rights  of  property,  and  the  clearing  away 
from  marriage  of  its  ecclesiastical  clothing  as  a  sacrament,  to  leare  it  in 
its  true  form  of  a  civil  contract. 

In  Tiew  of  the  want  of  recent  treatment  of  the  suhject,  and  not  forget* 
ting  the  responsibility  of  a  first  book,  which  prevents  future  working  of 
what  might  have  been  good  ground,  it  is  very  satisfactory  that  the 
present  work  should  have  fallen  to  such  competent  hands. 

The  opening  chapters  contain  a  careful  and  learned  summary  of  the 
origin  and  nature  of  dower  at  common  law,  with  references  to  early 
authorities  and  discussions  of  some  controverted  points  in  its  history, 
both  in  England  and  in  the  various  states  of  the  Union,  treated  with  a 
minute  historical  fidelity,  at  once  interesting  and  exceedingly  valuable. 

In  the  ensuing  chapters,  after  discussing  various  collateral  questions, 
such  as  marriage,  alienage,  &c.,  the  subject  is  taken  up  in  a  scientific 
and  yet  practical  manner  in  all  its  numerous  details.  So  much  more 
carefully  and  completely  arranged  under  scientific  subdivisions  is  this 
work  than  any  other  we  have  seen  on  the  subject,  that  we  think  few 
lawyers  will  read  over  the  list  of  headings  of  the  chapters,  without  sur- 
prise at  the  variety  of  aspects  in  which  so  familiar  a  subject  has  been 
presented. 

The  style  of  Mr.  Scribner  is  clear,  careful,  and  unambitious,  avoiding 
the  argumentative,  and  giving  his  conclusions  with  unusual  conciseness. 
We  have  somewhat  critically  examined  the  portions  of  the  book  relating 
specially  to  the  law  of  the  states  with  which  we  are  most  familiar,  and 
think  very  highly  of  the  extent  of  Mr.  Scribner's  researches,  as  well  as 
the  conscientiousness  and  accuracy  of  his  handling.  The  work  is  a  credit 
to  the  profession  in  America,  and  will  not  only  at  once  become  the  stand- 
ard text-book  on  the  subject,  but  leaves  little  room  to  invite  a  rival. 

J.  T.  M. 

Rbforts  of  Cabbs  dbcidkd  ih  trb  Suprbnb  Court  of  Psnnsyxvakia.    By 
Bbbjamim  Qramt.   Volume  III.   Philadelphia :  John  Campbell,  1864.   Shp.  $4. 

The  bar  of  this  state  is  already  familiar  with  Mr.  Grant's  Reports,  and 
would  need  nothing  farther  than  the  announcement  of  a  new  volume;  but 
for  the  information  of  the  profession  out  of  the  state,  it  may  be  well  to 
say  a  few  words  in  explanation  of  the  appearance  of  a  series  of  reports 
simultaneously  with  that  bearing  the  name  of  the  state  and  yet  distinct 
from  it. 
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The  judges  of  the  Supreme  Court  are  compelled  by  law  to  write  their 
opinions  in  every  case,  and  hitherto  they  have  shown  a  perhaps  commend- 
able spirit  of  obedience  to  the  will  of  the  legislature.  But  the  conse- 
quence has  been,  that  instead  of  a  merely  nominal  compliance  in  cases 
unimportant  to  the  general  enunciation  of  the  law,  thus  to  gain  time  for 
more  ample  justice  to  cases  worthy  of  it,  the  court  has  given  to  all  some- 
thing like  an  equality  of  attention,  and  from  the  press  of  business,  from 
deference  to  the  desires  of  parties  or  counsel,  or  perhaps  from  a  natural 
tendency  to  estimate  the  importance  of  things  by  the  trouble  of  perform- 
ing them,  the  judges  have  marked  a  very  large  majority  of  the  cases 
decided  by  them  to  be  reported. 

Hence  the  reporter,  who  is  limited  by  law  to  a  certain  number  of  vol- 
umes during  his  term,  has  always  found  himself  embarrassed  by  the 
quantity  of  material  on  his  hands,  and,  of  necessity,  leaves  unused  a  large 
number  of  opinions,  among  which  may  be  some  that  a  greater  command 
of  space,  or  a  more  mature  consideration,  might  have  deemed  worthy  of 
insertion.  Hence  the  present  series  originated.  In  our  opinion  the 
system,  like  that  of  nearly  all  the  other  states,  is  very  bad ;  but  while  the 
law  is  so  we  are  pleased  to  see  the  work  well  done,  as  it  is  by  our  present 
leporter  and  his  co-laborer  Mr.  Grant.  The  cases  themselves,  as  we  have 
shown,  are  of  equal  authority  with  those  in  ^he  regular  reports,  and  Mr. 
Grant's  two  previous  volumes  have  always  been  relied  upon  and  cited  by 
the  profession  with  confidence.  The  state  reporter  enjoys  the  advantage 
of  having  the  paper-books  of  counsel,  the  want  of  which  is  sometimes  a 
source  of  much  trouble  to  Mr.  Grant,  but  the  latter  has  an  advantage 
which  we  think  more  than  compensates,  in  the  liberty  of  publishing  dis- 
senting opinions,  from  which  the  reporter  is  most  absurdly  debarred.  Mr. 
Grant's  present  volume  contains  a  large  number  of  decisions  made  in  bano 
during  the  last  six  or  eight  years,  and  some  recent  ones  at  Nisi  Prius. 
Among  the  latter  are  several  very  important  cases  on  the  Act  of  1863,  for 
the  removal  of  causes  from  state  to  federal  courts  (Hodgson  v$.  Millward> 
p.  412),  and  on  the  constitutionality  of  the  Act  of  March  3,  1863,  com- 
monly called  the  Conscription  Act,  some  of  which,  contained  in  the  notes 
are  new,  and  will  be  found  of  great  and  general  interest. 

In  conclusion,  we  should  not  omit  to  say  that  Mr.  Campbell,  already 
well  known  to  the  profession  as  a  dealer  in  law  books,  has  made  his 
entrance  among  publishers  in  a  manner  that  promises  to  keep  up  the  high 
reputation  of  Philadelphia  publishers  for  style  and  finish  of  workmanship. 

J.  T.  M. 


THE 
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LAW  REFORMS  AND  LAW  REFORMERS.^ 

•  ■ 

The  vast  ehanges  irfaich  haye  been  effected  daring  the  past  fifty 
years  in  the  law,  and  in  the  mode  of  administering  the  lavr,  in 
those  countries  which  have  adopted  the  <<  common  law"  of 
England,  as  the  fonndation  of  their  jurisprudence,  are  but 
little  understood  by  the  people  generally,  and  but  poorly  appre- 
ciated by  the  profession  which  is  best  acquainted  with  them. 
Indeed,  a  considerable  number  of  lawyers  (though  rapidly  decreas- 
ing) look  back  wit&  r^ret  upon  the  law  as  it  was,  and  can  see 
nothing  in  the  reforms  of  modern  days  but  (in  the  language  of  a 
late  judge)  <«  the  crude  innovations  of  conceited  pretension."  We 
purpose,  in  a  brief  artide,  to  review  the  progress  of  law  reform 
during  the  present  century,  and  to>  sketch  the  character  and  labors 
of  one  or  two  of  the  principal  law  reformers. 

Law  reform,  as  a  special  department  of  thought  and  labor,  seems 
clearly  to  have  owed  its  origin  to  Jeremy  Bentham.  There  may 
have  been  many  before  him  who  nntw  the  gross  defects  of  the  com- 
mon law  as  plainly  as  he  did-^there  may  have  been  some  who 
made  their  censures  public-— but  there  were  none  who  made  any 
impression  upon  the  public  mind,  and  none  who  have  left  any 


^  We  pubUsh  tin  foUowiiig  sHiele  for  its  intertst  sa  mi  soeonnt  of  the  origin  and 
progren  of  codification  in  legal  praetiee,  without  expressing  any  opinion  in  respect 
to  the  Talue  of  the  ohaDges  which  are  detailed. — Eds.  An.  Law  Rbo. 
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traces  of  their  labors  in  accomplished  reforms,  or  in  any  broad  and 
philosophic  statement  of  the  yioea  of  the  system.  The  change  in 
the  oral  proceedings  from  French  to  English,  the  subsequent  re- 
duction of  writs  and  pleadings  from  Latin  into  English,  the 
statutes  of  jeofails,  of  assigning  breaches,  of  double  pleas,  &c., 
vrere  not  the  fruit  of  any  general  theory  of  reform,  but  originated 
in  the  burden  of  particular  evils,  so  prep^terous  and  so  onerous, 
that  as  soon  as  they  were  fairly  submitted  to  a  legislature  of  lay- 
men, their  common  sense  revolted,  and,  in  spite  of  lawyers,  they 
swept  the  odious  things  away. 

At  the  beginning  of  this  century,  the  criminal  law  of  England 
was  contained  in  a  multitude  of  uncouth  statutes,  nowhere  reliably 
collected  together,  of  Draconian  severity,  of  gross  inconsistency, 
and,  of  course,  of  little  effect  in  staying  the  progress  of  crime. 
The  simple  story  of  poor  Mary  Jones  is  enough  to  picture  the 
whole.  This  unhappy  girl,  married,  and  a  mother,  at  eighteen 
years  of  age ;  robbed  of  her  husband  by  a  press-gang,  who  forced 
him  into  the  navy,  to  be  paid  twelve  cents  per  day ;  starving  in 
the  streets,  and  made  desperate  by  the  sufferings  of  the  child  at 
her  breast,  snatched  up  a  piece  of  muslin,  which  the  shopkeeper, 
after  stretching  his  conscience  to  the  utmost,  swore  to  be  worth  a 
little  over  a  dollar.  Her  heart  failed  her,  and  she  laid  the  stolen 
goods  back  again.  But  she  had  been  seen,  and  was  arrested,  tried, 
sentenced,  and  hungy  leaving  a  child  not  a  year  old  behind  her. 

The  civil  department  of  the  law  might,  however,  be  supposed  to 
be  more  humane  and  reasonable*  But  it  was  far  indeed  from  being 
so.  Imprisonment  for  debt  was.  the  almost  invariable  rule,  and 
though  the  spirit  of  « innovating  and  conceited  pretension**  had  so 
far  despised  « the  wisdom  of  our  ancestors*'  as  to  compel  creditors 
to  pay  sixty  cents  per  week  for  the  support  of  pauper  debtors, 
instead  of  leaving  them  to  <<  starve  in  the  name  of  God,'*  as  a  pious 
judge  congratulated  himself  was  the  rule  at  an  earlier  day  {Dive 
vs.  Maninghamy  1  Plowd.  68),  yet  thousands  of  unfortunate  and 
honest  men  lay  entombed  for  years  on  this  wretched  pittance,  and 
begging  by  turns  beneath  a  grating,  from  the  passers-by.  Indeed, 
the  public,  more  charitable  than  their  laws,  maintained  for  many 
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years  a  society  for  the  relief  of  poor  and  honest  debtors,  cancelling 
the  debts  of  as  many  of  that  class  who  had  been  confined  for  sereral 
years,  for  sums  less  than  $100,  as  the  subscriptions  would  allow. 
Can  any  comment  upon  such  a  fact  be  necessary  7 

The  whole  system  of  judicial  procedure  was  obstructive  to 
justice*  The  expenses  were  ruinous.  The  delays,  in  Chancery 
particularly,  were  almost  incredible*  A  suit  was  an  heir-loom  in 
the  family  of  a  solicitor.  The  law  of  evidence  was  admirably 
contrived  to  shut  out  the  truth.  The  pleadings  and  practice  of  the 
courts  were  absurdly  technical  and  intricate.  Of  the  three  great 
courts,  in  which  alone  common  law  suits  of  any  moment  could  be 
brought,  one  was  a  shelf  on  which  dull  and  stupid  judges  were  laid 
out  of  sight,  to  bungle  over  revenue  cases,  and  such  other  matters 
as  clients  might — ^unhappily  for  themselves — submit  to  them ;  and 
another  was  closed  against  all  but  about  a  dozen  advocates.  Real 
estate  was  tied  up  with  all  manner  of  injurious  restrictions.  Trade 
was  hampered  by  endless  varieties  of  oppressive  regulations. 
Married  women  had  scarcely  any  rights  that  the  law  would  respect; 
pocr  wives,  especially,  had  no  protection  outside  of  the  police 
courts.  And,  the  native  energy  and  virtue  of  the  people  having 
secured  to  them,  in  spite  of  all  these  abominations,  some  degree  of 
happiness,  though  vastly  less  than  they  have  now,  this  system 
was  unanimously  pronounced  to  be  the  perfection  of  human  reason. 

Into  the  midst  of  such  a  state  of  the  law — ^many  of  the  worst 
details  of  which  we  are  compelled  to  leave  unmentioned — ^was  bom 
a  man  who  ventured  first  to  doubt,  and  finally  to  deny,  with 
emphasis,  the  wisdom  of  the  legal  system  which  he  found  in  exist- 
ence.    This  man  was  Jeremy  Bentham. 

This  most  distinguished  of  English  Law  Reformers  was  bom  in 
London  in  1748.  His  father  and  grandfather  were  reputable 
attorneys  in  London,  and  the  former  had  accumulated  a  consider- 
able fortune  by  his  professional  labors*  Bentham  was  distinguished 
by  remarkable  precocity :  at  three  years  old  it  is  said  he  found 
pleasure  in  reading  Rapin's  History  of  England :  before  attaining 
the  age  of  seven  he  had  made  respectable  progress  in  the  study  of 
Latin  and  French*    At  the  age  of  twelve  he  was  entered  as  a  com- 
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moner  at  Queen's  College,  Oxford ;  he  went  through  the  Uni- 
versity and  took  his  degree  of  A.  B.  in  1768,  at  the  age  of  fifteen. 
Shortly  after  he  commenced  eating  his  commons  in  Lincoln's 
Inn,  but  attended  at  Oxford  to  hear  Blackstone's  lectures.  To 
these  lectures  he  listened  without  the  presumption,  at  that  time, 
to  set  himself  up  as  a  critic,  yet  not  without  some  occasional  feel- 
ings of  protest  Returning  to  London,  he  attended  as  a  student 
the  Court  of  King's  Bench,  then  presided  oyer  by  Lord  Mans- 
field, of  whom  he  continued  for  some  years  not  only  a  great 
admirer,  but  a  profound  worshipper.  He  took  his  degree  of  A.  M. 
at  Oxford,  at  the  age  of  eighteen — ^the  youngest  graduate  that  had 
been  known  at  either  of  the  Unirersities,  and  in  1772  he  was 
called  to  the  bar. 

Bentham  had  been  educated  to  sentiments  of  the  most  devoted 
loyalty  to  the  English  goyemment,  and  had  breathed  from  infancy, 
at  home,  at  school,  at  college,  and  in  the  courts,  an  atmosphere 
conseryative  and  submissive  to  authority,  yet  in  the  progress  of 
his  law  studies,  beginning  to  contrast  the  law  as  it  was  with  law 
such  as  he  conceived  it  might  and  ought  to  be,  he  came  gradually 
to  abandon  the  position  of  a  submissive  and  admiring  student, 
anxious  only  to  make  the  law  a  ladder  by  which  to  rise  to  wealth 
and  eminence,  for  that  of  a  sharp  critic,  an  indignant  denouncer,  a 
would-be  reformer.  His  father,  who  fondly  hoped  to  see  him 
JiOrd  Chancellor,  had  some  cases  in  readiness  for  him  on  his  ad- 
mission to  the  bar,  and  took  every  pains  to  push  him  forward, 
but  in  vain :  his  temperament,  no  less  than  his  moral  and  intel- 
lectual constitution,  wholly  disqualified  him  for  success  as  a  practis- 
ing lawyer.  He  soon  abandoned,  with  disgust,  to  the  infinite  dis* 
appointment  of  his  father,  all  attempts  at  labor  in  the  line  of  his 
profession. 

For  some  years  he  supported  himself  upon  a  very  narrow  income, 
devoting  his  attention  to  general  study,  and  especially  to  the 
science  of  chemistry,  which  was  then  in  its  infancy,  to  metaphysics 
«nd  to  jurisprodence-^the  latter  raliier  as  it  should  be  than  as  ft 
Was.  The  writings  of  Hume  aad  Helvetius  had  led  him  to  adq>t 
utility  as  the  basis  of  monris,  «nd  eq^eciaUy  of  legislatieni  and 
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already  he  began  to  write  down  Mb  ideas  upon  this  Bubject — the 
eommencement  of  a  collection  of  materials  for,  and  fragments  of,  a 
projected  but  never  completed  code,  which,  for  the  remainder  of 
his  life,  furnished  him  with  regular  and  almost  daily  employment. 

He  published  a  great  number  of  works  between  1776  and  1827, 
all  manifestiDg  great  ability  and  unbounded  zeal  in  the  cause  of 
legal  reform.  The  most  famous  of  these  is  his  «<  Rationale  of 
Judicial  Evidence." 

In  1811  he  addressed  an  elaborate  letter  to  President  Madison, 
offering,  upon  the  receipt  of  a  letter  importing  the  President's 
approbation,  and,  as  far  as  depended  upon  him,  acceptance  of  his 
proposition,  forthwith  to  set  about  drawing  up  for  the  use  of  the 
United  States,  or  such  of  them  as  might  accept  it,  «  a  complete 
body  of  law — in  one  word,  a  pannonion,  or  as  much  of  it  as  the  life 
and  health  of  a  man,  whose  age  wanted  a  little  of  four-and-sixty, 
might  allow  of,"  asking  and  expecting  no  reward  beyond  the  em- 
ployment and  the  honor  of  it.  This  letter,  beside  a  sketch  of  his 
plan,  which  embraced  not  merely  the  text  of  a  code  but  a  profes- 
sional running  commentary  of  reasons,  included  also  a  vigorous 
attack  upon  the  existing  system  of  English  and  American  juris- 
prudence, and  an  answer  to  certain  anticipated  objections  both  to 
the  plan  and  to  himself  as  legislator.  Mr.  Brougham  wrote,  at  the 
same  time,  to  some  American  friends,  expressing  his  opinion  that 
no  person  in  Europe  was  so  capable  as  Bentham  of  such  a  task. 
For  various  reasons  the  proposition  was  not  accepted. 

In  1822  he  published  his  «  Codification  Proposal,"  addressed  to 
all  nations  professing  liberal  opinions,  offering  his  services  as  legis- 
lator, and  arguing  in  favor  of  a  code  emanating  /rom  a  single  mind. 
He  was  consulted  on  the  Spanish  penal  code,  and  published  some 
letters  thereon,  and  similar  applications  were  made  to  him  from 
Spanish  America.  But  the  downfall  of  liberalism  in  the  Peninsula, 
and  the  protracted  civil  wars  in  the  late  Spanish  colonies,  disap- 
pointed his  expectations  in  that  quarter.  Becoming  recognised  in 
England  as  a  leader  of  the  radical  party,  he  entered  with  great 
zeal  into  political  controversy,  and  published  in  this  connection 
many  vigorous  pamphlets.  His  last  published  work  was  his  «  Con- 
stitutional Code." 
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In  his  earlier  writings  Bentham  expresses  himself  with  great 
terseness  and  energy  ;  in  his  later  writings  he  sacrificed  everything 
to  precision,  for  which  purpose  he  employed  many  new  words, 
some  of  which,  such  as  international,  codify,  codification,  maximize, 
minimize,  &c.,  have  become  permanent  additions  to  the  language. 
His  analysis  of  human  nature,  on  which  he  based  his  system,  can 
hardly  rank  him  high  as  a  metaphysician ;  his  employment  of  the 
exhaustive  method  of  reasoning  frequently  led  him  into  useless 
subdivisions  and  unnecessary  refinements,  but  he  had  a  very  acute 
intellect,  a  thorough  devotion  to  truth,  a  strong  spirit  of  benevo- 
lence, unwarped  by  any  selfish  or  party  views.  Unawed  by 
authority,  he  appealed  to  reason  alone,  and  having  devoted  his 
whole,  life  to  the  study  of  jurisprudence,  his  works  abound  with 
suggestions  and  ideas  as  novel  as  they  are  just.  In  the  improve- 
ments introduced  of  late  years  into  the  administration  of  the  law 
both  in  England  and  America,  many  of  his  suggestions  have  been 
followed,  often  without  acknowledgment  or  even  knowledge,  per- 
haps, of  the  source  whence  they  originated.  There  are  many  more 
of  his  ideas  that  may  yet  be  put  to  use. 

The  labors  of  Bentham,  although  not  crowned  with  any  im- 
mediate success,  furnished  an  inexhaustible  fund  of  arguments  for 
the  use  of  men  who  took  a  more  active  part  in  public  life.  Sir 
Samuel  Romilly  was  perhaps  the  most  eminent  and  able  of  these. 
He  entered  public  life  at  a  time  when  three  hundred  different  offences 
were  punishable  alike  with  death — when  murder,  robbery,  counterfeit- 
ing, sheep-stealing,  and  shop-lifting  were  all  equally  heinous  in  the 
eye  of  the  law.  His  first  public  effort  was  to  oppose  a  project  for 
making  these  ferocious  laws  still  more  bloody ;  and  during  many 
years  of  public  life  he  never  ceased  struggling  for  a  reduction  of 
the  number  of  capital  offences.  He  also  exerted  himself  strenu- 
ously to  reform  the  practice  of  the  courts  of  law  and  equity.  But 
all  his  efforts  were  in  vain.  Lord  Elbon,  the  embodiment  of 
blind  and  headstrong  conservatism,  was  then  in  practically  supreme 
power,  and  was  able  to  thwart  all  attempts  at  reform.  Romilly 
died  a  melancholy  death  in  1818,  without  seeing  any  fruit  of  his 
labors. 
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Other  men,  however,  were  kindled  to  enthusiastic  endeavors  by 
the  doctrines  of  Bentham  and  the  example  of  Bomilly.    Promi- 
nent among  these  was  Henry  Brongham.    With  a  wonderful  flow  of 
language,  and  with  untiring  perseverance,  he  fought  the  Court  of 
Chancery  and  all  its  allies.    Not  long  after  the  death  of  Romilly, 
commissioners  were  appointed  to  investigate  into  the  condition  of 
the  courts,  and  though  composed  of  men  by  no  means  radical  in 
their  tendencies,  it  was  impossible  for  them  to  avoid  the  conclusion 
that  the  state  of  things  into  which  they  examined  was  disgraceful 
to  an  enlightened  country,     A  swarm  of  useless  officers,  receiving 
enormous  salaries  for  doing  nothing,  were  found  in  every  court. 
Every   avenue  of  litigation  was  choked  up  with  business.     The 
Chancellor  was  hopelessly  behind  his  calendar.     Though  no  cor- 
ruption was  imputed  to  any  official,  yet  the  state  of  affairs  was 
such  that  even  corruption  could  not  have  made  it  much  worse. 

Some  moderate  refoims  were  effected  in  the  constitution  and 
procedure  of  the  courts,  at  the  instance  of  the  commissioners,  but 
the  judges  were  not  disposed  to  join  cordially  in  the  work,  and  it 
was  not  until  the  Tory  party  lost  its  unity  in  1829,  that  any  sub- 
stantial progress  was  made  in  civil  procedure.  Meanwhile,  how- 
ever, a  great  improvement  was  made  in  the  law  of  crimes  and 
punishments. 

Sir  Robert  (then  Mr.)  Peel,  although  a  leader  of  the  Tories, 
gave  way  to  the  pressure  of  the  reforming  party,  and  introduced  a 
series  of  measures,  amounting  to  a  partial  codification  of  the 
criminal  law,  and  greatly  restricting  the  death  penalty.  In  this 
case,  as  in  many  others,  he  adopted  the  ideas  of  his  opponents,  and 
secured  to  himself  the  credit  of  measures  to  which  the  whole  cur- 
rent of  his  previous  life  had  been  opposed. 

In  1830,  the  new  rules  of  the  common  law  courts  greatly  simpli- 
fied the  pleadings  and  practice  of  those  courts.  In  the  same  year 
the  Tories  were  swept  out  of  power,  and  Lord  Bbougham  succeeded 
Lord  Eldon  as  Chancellor  of  England.  He  went  to  work  with 
vigor;  cleared  off  the  long  arrear  of  cases,  and  thereafter  ren- 
dered the  decisions  of  the  court  with  a  promptitude  unknown 
before. 


620  ^^V  BBFOBMS  AND  BBFOBMSItgL 

From  that  fame  a  constant  series  of  reforms  have  been  in  pro- 
gress. The  courts  have  been  remodelled,  the  law  of  real  property 
greatly  improyed,  the  law  of  eridence  reconstruoted  on  wiser  prin-> 
ciplesy  and  commeroial  law  modified  to  meet  the  wants  of  com. 
merce,  instead  of  fettering  commerce  to  Abstract  and  nnphilo|ophie 
notions  of  law. 

The  vast  alterations  in  practice  and  pleading  since  the  new  rules 
we  reserve  for  future  consideration,  inasmuch  as  it  was  one  of  the 
results  of  the  great  change  effected  in  New  York  in  1848,  and  of 
that  we  must  first  speak. 

The  doctrines  of  Jeremy  Bentham  (of  which  we  have  heretofore 
spoken)  met  with  but  a  very  limited  degree  of  attention,  and  a  still 
more  limited  acceptance,  in  America.  A  young,  busy,  and  practi* 
cal  people,  such  as  were  our  fathers  and  grandfathers  in  the  period 
between  1800  and  1825,  are  apt  to  take  law  ready  made,  and 
accept  it  with  any  rough  modifications  whteh  will  make  it  decently 
applicable  to  their  condition,  without  critical  examination  and  with 
little  thought  of  reform  on  any  extended  scale.  Had  Bentham 
come  over  to  this  country,  instead  of  addressing  letters  to  presi'^ 
dents  and  governors,  settled  down  as  an  American  citizen,  framed 
a  code  for  one  of  the  new  states  of  the  far  west,  and  presented  it 
to  the  legislature  at  its  first  meeting,  it  is  by  no  means  unlikely 
thi^t  it  would  have  been  adopted  by  half  a  dozen  western  states  in 
succession,  and  by  this  time  would  have  been  law  in  the  larger  part 
of  the  free  states.  Just  so  we  fiilly  believe  that,  at  this  day,  if 
some  enterprising  law-reformer  would  exert  himself  to  provide  for 
the  wants  of  the  new  and  thinly  populated  territories,  such  aS 
Colorado,  Dakota,  Nevada,  and  perhaps  even  Kansas  and  Ne- 
braska, he  could  secure  the  whole  of  that  growing  region  for  the 
experiment  of  codified  law,  which  he  may  spend  all  his  life  in 
vainly  urging  upon  New  York  or  Massachusetts. 

Such  an  effort  must,  however,  be  made  in  the  very  childhood  of 
a  state.  The  same  people  who  would  eagerly  accept  almost  any* 
thing  as  a.  system  of  law  at  first,  will,  as  soon  as  they  have  a  sys* 
tern,  and  have  gone  to  work  under  it,  be  more  deaf,  if  possible,  to 
suggestions  of  change  during  the  first  fifty  years  of  their  history, 
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than  an  old  and  leisnrelj  people.  In  young  states,  all  men  are 
absorbed  in  the  pursuit  of  business.  Few  have  wealth,  and  none 
think  of  leisure.  Defects  in  their  laws  are  uncared  for,  until  they 
produce  some  glaring  injustice,  when  the  excrescences  are  promptly 
and  carelessly  hewn  off-M)ften  in  such  a  way  as  to  create  greater 
evils.  No  comprehensive  system  of  reform  can  be  thought  of,  and 
the  few  who  urge  it  are  like  men  crying  in  the  wilderness— -or 
rather,  like  men  who  should  from  the  wayside  attempt  to  preach  to 
passengers  in  a  train  at  full  speed. 

The  first  approach  to  the  ideas  of  Bentham,  in  any  of  the  states 
which  accepted  the  common  law  of  England  as  their  own,  was  in 
the  consolidation  of  the  statutes,  which  was  effected  in  several 
states  at  various  times,  beginning,  we  believe,  with  the  revision  of 
1813  in  New  York.  The  Revised  Statutes  of  1830  went  somewhat 
further,  and  undertook  the  entire  codification  of  some  branches  of 
the  law,  especially  concerning  real  estate.  It  is  a  curious  circum-^ 
stance  that  the  very  authors  of  these  statutes  should  have  been 
sceptical  as  to  the  feasibility  of  codes,  after  having  themselves 
made,  of  their  own  mere  motion,  the  greatest  stride  towards  codifi- 
cation ever  known  in  that  state. 

The  revision  of  the  statutes  did  not,  however,  originate  (con- 
sciously at  least  in  the  minds  of  its  authors)  in  any  scheme  of  com- 
prehensive reform.  Neither  did  the  great  and  beneficent  measure, 
by  which,  shortly  afterward,  imprisonment  for  debt  was  abolished. 
Indeed,  this  kst  measure  was  tried  as  a  mere  experiment.  Many 
months  were  allowed  to  pass  after  its  enactment,  before  it  was  put 
in  force ;  and  the  law  books  of  the  time  express  serious  doubts  as 
to  its  remaining  a  law  for  even  one  year.  It  has  stood  undisturbed 
for  thirty-two  years,  and  is  not  in  much  danger  of  disturbance 
now* 

By  this  time,  however,  the  minds  of  some  energetio  and  philo- 
sophic men  had  been  imbued  with  the  belief  that  the  system  of 
common  law  needed  not  merely  patching  here  and  there,  but  a 
general  revision,  and  a  consolidation,  so  far  as  should  be  practi- 
cable, into  one  written  body  of  law.  The  first  practical  effort  in 
this  direction  was  made  in  respect  to  the  procedure  of  the  courts 
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of  justice.  We  must,  therefore,  say  a  few  words  concerning  the 
condition  in  which  that  procedure  was,  and  the  efforts  which  were 
made  to  improve  it. 

Notwithstanding  some  valuahle  improvements  effected  hy  the 
Revised  Statutes,  the  system  of  practice,  both  at  law  and  in  equity, 
in  the  state  of  New  York,  remained  in  a  very  discreditable  con- 
dition. The  new  rules  and  the  legislation  of  1830,  which  greatly 
improved  the  English  practice,  were  not  followed  in  America,  and 
the  procedure  of  the  courts  of  New  York  was  perhaps  more  com- 
plicated and  technical  than  that  of  any  other  state  in  the  Union. 
Certainly  that  was  the  general  opinion  of  lawyers  in  the  other  states. 
The  judges,  though  invested  with  very  broad  powers,  declined  to 
attempt  any  thorough  reform,  and  the  legislature  did  not  know  where 
or  how  to  begin. 

It  was  well,  looking  at  the  result,  that  these  things  were  so. 
Law  reform  needs  to  enlist  the  sympathies  and  interest  of  lawyers, 
and  the  tedious  delays  and  embarrassments  of  legal  practice  bore 
almost  as  hardly  on  lawyers  as  on  their  clients. 

The  actual  evils  of  the  system  then  in  existence  induced  a  lawyer 
in  active  and  successful  practice,  although  then  comparatively 
young,  to  publish  a  short  tract  upon  the  subject.  This  appeared 
in  1839,  and  was  followed  by  pamphlets  from  other  and  anonymous 
pens,  all  complaining  bitterly  of  the  state  of  the  courts  and  of 
legal  practice,  but  none  having  any  definite  plan  of  reform  to 
propose. 

In  1842,  the  author  of  the  tract  first  referred  to,  Mr.  David 
Dudley  Field,  submitted  to  the  judiciary  committees  of  the  New 
York  legislature  some  bills  embodying  a  plan  of  reform, 
as  broad  perhaps  as  the  constitution  then  in  force  would  permit. 
Even  then  Mr.  Field  had  arrived  at  the  conclusion  that  a  com- 
plete fusion  of  law  and  equity  was  not  only  desirable  but  possible, 
and  not  only  possible  but  absolutely  essential  to  a  complete 
reform,  and  to  a  proper  administration  of  public  justice.  The 
Constitution  of  1821  appeared  to  stand  in  the  way  of  this 
scheme,  and,  while  waiting  for  its  remodelling,  Mr.  Field  was  con- 
tent to  urge  an  instalment  only  of  his  general  plan.     His  sugges- 
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tions — all  of  which,  and  more,  haye  been  since  adopted  by  half  the 
northern  states^  and  in  great  part  by  England  and  Canada — were 
then  received  with  respect,  but  entire  incredulity.  He  stood  for 
some  time  absolutely  alone  in  his  theory  of  reform. 

In  1846,  however,  an  opportunity  arrived  for  which  law  reform- 
ers had  anxiously  waited.  A  convention  was  summoned  by  a  vast 
majority  of  the  people  to  revise  the  constitution  of  the  state.  That 
convention  was  controlled  by  men  who,  if  not  fully  sympathizing 
with  Mr.  Field's  views,  were  yet  resolved  to  leave  no  obstacle  in 
the  way  of  their  adoption  by  the  legislature.  While  a  decisive 
majority  refused  to  blend  the  administration  of  law  and  equity  into 
one  system  by  a  provision  of  the  fundamental  law,  an  equally 
decisive  majority  refused  to  deprive  the  legislature  of  the  power  to 
do  so,  if  it  saw  fit.  This  was  the  wisest  disposition  of  the  subject 
which  could  be  made.  It  would  have  been  impossible  to  provide  m 
the  constitution  all  the  rules  and  limitations  which  were  necessary 
to  accompany  so  great  a  change,  while  the  way  was  left  perfectly 
open  for  the  legislature  to  perform  the  work  in  the  most  thorough 
manner.  The  new  constitution  provided,  moreover,  for  the  ap- 
pointment of  commissioners  to  revise  the  system  of  legal  proce- 
dure, and  of  other  commissioners  to  reduce  to  a  written  code  the 
whole  or  a  part  of  the  common  law.  These  provisions,  in  them- 
selves, signalized  a  wonderful  progress  in  public  opinion.  Twenty 
years  before,  the  idea  of  a  codification  of  the  law  was  considered  a 
visionary  impracticability,  and  could  have  found  no  recognition  in 
a  statute,  much  less  in  a  constitution. 

Mr.  Field,  very  soon  after  the  adoption  of  the  new  constitution 
by  the  people,  published  another  tract,  urging  the  complete  fusion 
of  law  and  equity.  Eminent  jurists  (such  as  the  late  Judge  Sand- 
ford),  who  had  doubted  the  wisdom  of  the  change  before,  withdrew 
their  opposition  when  the  Court  of  Chancery,  as  a  separate  institu- 
tion, was  abolished,  feeling  that  the  double  jurisdiction  could  not 
be  well  administered  by  one  set  of  judges.  Thus,  although  he 
found  no  one  to  co-operate  actively  with  him,  Mr.  Field  met  with 
but  slight  opposition,  and  carried  with  him  the  sanction  of  a  num- 
ber of  the  leading  members  of  the  New  York  bar,  when  he  visited 
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Albany  in  1847,  for  the  purpose  of  indaciDg  the  legislature  to 
instract  the  commissioners  on  practice  and  pleading  to  prepare  a 
system  uniform,  in  its  application  to  cases  of  legal  and  equitable 
cognisance.  In  this  purpose  he  was  successful,  and  the  com- 
missioners were  so  instructed  by  law. 

It  might  naturally  have  been  expected  that  when  the  legislature 
had  determined  to  adopt  a  theory  of  which  Mr.  Field  was  the  firsts 
and  for  years  the  only  advocate  in  this  country,  that  they  would 
have  made  him  one  of  the  commissioners  to  carry  it  into  effect. 
But  it  was  not  so.  The  uncompromising  advocates  of  any  reform 
are  almost  invariably  the  objects  of  a  prejudice  which  survives  all 
objections  to  the  reform  itself.  The  legislature  voted  to  adopt  Mr. 
Field's  plans,  and  to  exclude  him  from  all  part  in  the  honor  of 
enacting  them.  He  had  not  asked,  or  hinted  a  desire  for  the  post, 
and  was  not  disappointed. 

Nevertheless,  the  preconcerted  plan  broke  down.  When  the 
commissioners  met,  Mr.  Loomis  was  fully  imbued  with  the  new 
doctrines.  Mr.  Hill  was  strongly  opposed  to  them,  and  the  decision 
lay  with  the  late  David  Graham.  Belonging  to  a  conservative 
party,  himself  a  conservative  man — ^being  engaged  in  a  large  and 
brilliant  practice — the  author  of  some  works  having  a  wide  sale, 
which  would  be  superseded  by  any  radical  change — having  just 
issued  a  new  edition  of  his  treatise  on  practice,  the  best  ever  pub- 
lished, before  or  since — having  in  it  expressed  his  belief  that  no 
radical  changes  would  be  made — his  nature,  his  associations,  his 
interests  as  a  lawyer  and  an  author,  his  pride  of  consistency,  and 
his  pride  of  opinion,  all  combined  to  induce  him  to  take  part  with 
Mr.  Hill.  It  is  highly  honorable  to  his  sense  of  good  faith  and  of 
loyalty  to  his  constituents  that  Mr.  Graham  took  the  opposite 
course.  Certainly  we  do  not  impute  the  slightest  misconduct  to 
Mr.  Hill,  who  acted  in  accordance  with  his  sober  judgment  as  to 
the  welfare  of  the  state ;  but  we  do  think  that  Mr.  Graham  judged 
rightly  in  holding  himself  bound,  by  the  clear  instructions  of  the 
legislature,  to  abandon  his  own  peculiar  ideas  and  to  carry  out  the 
theory  of  the  statute  under  which  he  acted. 

Mr.  Hill  resigned  in  September  1847,  and  the  legislature  having 
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met  again,  a  canons  was  hastily  summoned  to  choose  his  successor. 
Mr.  Flanders,  of  Franklin  (now,  hy  the  way,  a  peace  Democrat^ 
while  Mr.  Field  is  a  war  Republican),  who  was  then  in  the  Assem- 
bly, without  any  consultation  with  Mr.  Field,  strenuously  and  suc- 
cessfully urged  his  nomination  and  ekctton. 

The  commission,  as  thus  reconstructed,  was  homogeneous  and 
effective.  The  main  principles  of  a  code  of  procedure  were  agreed 
upon,  and  within  five  months  the  code  and  the  accompanying  report 
were  drawn  up,  revised,  printed,  and  laid  on  the  desks  of  the  legis- 
lature.   This  code  was  almost  entirely  the  woric  of  Mr.  Field. 

Pecnliar  circumstances  gave  the  commission  great  influence  with 
the  New  York  legislature  of  1848.  It  was  overwhelmingly  Whig, 
and  its  members  knew  that  they  owed  their  election  to  the  absten- 
tion of  the  «  Barnburners"  of  the  Demooratio  party  in  the  fall  of 
1847.  Mr.  Field  was  one  of  the  most  prominent  and  able  men  of 
that  section  of  the  party.  Mr.  Loomis  was  scarcely  less  prominent 
in  it.  Mr.  Graham  was  a  leading  Whig.  The  legislature  was 
accordingly  attentive  to  every  wish  of  the  commissioners,  and 
almost  obsequious  in  its  concurrence  with  their  views.  A  few 
amendments  were  made  in  the  Senate,  but  when  the  bill  came  down 
to  the  Assenfbly,  Mr.  Jame%  Brooks  (curious  fact !)  moved  its 
reference  to  a  select  committee  to  report  complete  the  same  day. 
Of  course  the  committee  never  examined  the  bill — the  chairman 
ran  around  for  the  signatures  of  his  fellow-members — the  bill  was 
reported  without  amendment,  and  passed  unanimously. 

And  thus,  with  scarcely  a  murmur  of  opposition,  the  project 
which  only  six  years  before  had  seemed  even  to  its  author  but  a 
remote  vision,  was  embodied  into  a  law  which,  though  fiercely 
assailed,  has  weathered  all  storms,  and  established  itself  im- 
pregnably  in  the  jurisprudence  of  the  country. 

This  was,  however,  the  first  and  last  instance  of  unanimity  in 
regard  to  the  code. 

The  mass  of  the  legal  profession  were  not  prepared  to  hear  of 
the  enactment  of  the  measure  so  soon.  They  had  supposed  that  it 
would  be  referred  to  the  next  legislature^  and  adopted,  if  at  all, 
only  after  much    consideration  and    extensive  revision.    They 
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awoke  suddenly  to  the  fact  that  it  was  the  law  of  the  state,  and 
that  within  three  months  from  its  passage  the  old  forms  of  plead- 
ings and  proceedings  were  to  he  known  no  more. 

Nevertheless,  no  special  dissatisfaction  was  manifested  until 
after  the  new  code  had  gone  fally  into  operation.  The  first  few 
years  thereafter  were  by  no  means  creditable  to  the  bar  of  New 
York.  Every  di£5calty  was  thrown  in  the  way  of  the  operation  of 
the  new  system.  Every  doubt  was  magnified— every  blander  of  a 
lawyer  was  imputed  to  the  code*  No  honest  effort  was  made,  by 
those  who  complained  of  its  vagueness,  to  cure  its  defects,  and 
supply  what  it  needed,  but  all  their  exertions  were  devoted  to  the 
distortion  of  those  provisions  which  were  the  most  unmistakable 
and  vital  of  any.  The  legislature  of  1849  was  generally  hostile  to 
the  code,  and  would  have  repealed  it  outright,  had  it  not  been  for 
the  fear  of  the  people  at  large,  who  did  not  sympathize  with  the 
lawyers. 

The  professional  members  of  the  legislature  of  1850  were  even 
more  bitter  against  the  code  than  those  of  1849.  The  com- 
missioners now  reported  their  work  complete — the  so-called  Code 
of  1848  being  confessedly  only  a  fragment  of  the  whole,  though 
the  most  important  part.  The  committees  appointed  to  examine 
the  work  of  the  commission  entered  upon  their  duty  with  uncon- 
cealed dislike,  and  used  all  their  efforts  to  prevent  the  codes  from 
being  enacted.  There  were  some  peculiar  features  of  the  bills  as 
reported,  which  were  far  in  advance  of  public  sentiment  at  that 
day ;  and  these,  though  by  no  means  vital  to  the  work  as  a  whole, 
were  eagerly  seized  upon  by  its  adversaries,  and  perhaps  unneces- 
sarily insisted  upon  by  its  friends.  It  would  have  been  a  great 
thing  gained  to  have  secured  even  a  mere  codification  of  the 
practice  as  it  was,  leaving  amendments  for  a  future  period.  This 
was  not,  however,  done.  The  fact  that  the  proposed  code  changed 
the  name  of  the  writ  of  habeas  corpus  to  the  writ  of  deliverance 
was  the  principal  argument  used  against  it,  and  this  weapon  proved 
successful.  The  codes  reported  by  the  commissioners  needed, 
without  doubt,  very  careful  scrutiny,  and  some  alterations.  The 
expediency  of  some  of  the  changes  proposed  by  them  may  even 
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yet  be  doubted,  althoagb  some  of  the  most  important  have  been 
adopted  piecemeal  by  later  legislatures.  But  there  can  be  no 
question  in  the  mind  of  any  reasonable  man  that  all  the  rules  of 
practice  which  are  now  scattered  through  the  revised  statutes,  and 
in  the  reported  decisions,  ought  to  be  brought  into  a  single  statute, 
and  arranged  in  their  appropriate  order.  This  is  not  yet  done, 
and  if  it  is  left  to  the  unprompted  wisdom  of  legislators  or  to  the 
public  spirit  of  the  bar  as  a  whole,  probably  never  will  be  done. 

The  code,  in  its  fragmentary  form,  was  thus  left  to  make  its  way. 
Its  enemies  could  not  repeal  it,  though  they  could  prevent  it  from 
being  perfected.  The  first  ten  volumes  of  Howard's  Practice 
Reports,  and  the  first  fifteen  of  Barbour,  contain  abundant  evi- 
dences of  the  perversity  with  which  a  large  part  of  the  bench,  as 
well  as  the  bar,  strove  to  nullify  its  plainest  intentions.  It  was  not 
until  very  recently  that  its  very  foundation  and  vital  principle,  the 
union  of  law  and  equity,  was  conceded  to  have  any  existence  at  all. 

But  such  disfavor  was  not  universal.  Some  of  the  justices,  and 
those  whose  good  opinion  was  most  valuable,  recognised  the 
intrinsic  merit  of  the  new  system.  Mr.  Justice  Dubr  {People  vs. 
JSturtevant,  S  Duer  621)  used  the  following  language : 

<<  Whatever  may  be  the  terms  in  which  other  persons  may  .choose 
to  describe  their"  (the  commissioners')  <<  labors,  in  my  deliberate 
judgment  they  have  accomplished,  and,  generally  speaking,  ably 
and  successfully  accomplished,  a  most  difficult  as  well  as  important 
and  honorable  task.  The  monument  that  has  been  raised,  as  a 
work  of  science  and  art,  may  doubtless  be  improved.  Its  defects 
may  be  supplied,  and  its  proportions  corrected  or  enlarged.  But 
the  foundations  are  solid  and  deeply  laid,  and  the  structure  will 
stand. — Manet  et  manebit.*' 

The  Code  of  Procedure  was  far  more  popular  abroad  than  at 
home.  Missouri  adopted  it  in  substance  in  1849,  and  many  other 
states  adopted  in  whole  or  in  part  the  complete  code  which  New 
York  rejected  in  1850.  California  adopted  the  civil  and  criminal 
codes  entire  in  1851.  Ohio,  Indiana,  Wisconsin,  Kentucky, 
Minnesota,  Kansas,  Alabama,  Oregon,  and  all  the  new  territories, 
exoept  Colorado,  New  Mexico  and  Utah,  have  adopted  the  sub- 
Stance  of  the  complete  codes,  though  one  or  two  of  the  states  have 
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retained  a  partial  distinction  between  law  and  equity.  The  legisla* 
tion  of  Massachusetts,  Mississippi,  Michigan,  and  some  other  states, 
has  been  largely  influenced  by  it.  Its  effect  upon  the  legislation 
of  England  and  her  colonies  is  perhaps  its  most  remarkable 
triamph,  although  not  so  complete  as  it  has  been  in  some  of  the 
western  states. 

The  <«  new  rules"  of  1880  remained  as  the  tide-water  mark  o£ 
reform  in  the  practice  of  the  English  courts  for  many  years.  The 
doctrines  of  Bentham,  in  regard  to  the  evidence  of  interested 
parties,  took  deep  root,  and  were  gradually  incorporated  into  law, 
but  in  other  respects  little  progress  was  made,  when  the  news  of 
the  adoption  of  a  new  system  in  America  reached  Great  Britain. 

The  nature  and  operation  of  the  New  York  Code  were  not  muck 
understood  by  English  lawyers  until  the  autumn  of  1850,  when 
Mr.  Field  addressed  the  Law  Amendment  Society,  at  its  request, 
upon  the  subject,  after  which  the  society  issued  letters  of  inquiry 
to  a  number  of  prominent  American  lawyers,  requesting  their 
opinion  upon  the  practical  workings  of  the  code.  The  responses 
.to  these  questions  were  generally  favorable  to  the  new  system,  and 
the  exceptions  were  rather  amusing  than  weighty.  Judges  MeConn, 
Harris,  Parker,  Brown,  Sandford,  Duer,  Campbell,  Bosworth, 
Hoffman,  and  Daly,  besides  some  leading  members  of  the  bar,  ex- 
pressed their  approval  of  the  general  principles  of  the  Code  i^ 
warm  terms,  while  Judge  Ingraham,  William  Curtis  Noyes,  Esq., 
and  others,  substantially,  though  more  guardedly,  concurred.  Bat  % 
Mr.  B.  Davis  Noxon  insisted,  that  <<  among  lawyers  in  this  state, 
holding  a  high  standing  in  the  profession,  there  was  but  one  opinion 
about  the  code,  and  that  was  unfavorable  to  it."  His  hostility, 
however,  did  not  carry  him  so  far  as  that  of  another  gentleman, 
who  seems  to  have  directed  his  clerk  to  answer  "No,"  to  every 
question,  so  palpably  absurd  are  some  of  his  responses.  These 
two  were  the  only  ones  who  even  then  ventured  to  recommend  die 
repeal  of  the  Code,  and  the  appointment  of  commissioners  of 
experience — David  Graham,  we  suppose,  having  had  none. 

The  law  reformers  of  England  were  encouraged  by  these  answers 
to  prosecute  their  work,  and  in  1851  they  secured  the  appointoteat 
of  a  commission  on  the  subject,  which  reported  a  bill  more  sweep- 
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ing,  perhaps,  in  its  operation,  than  the  Code,  except  that  it  did  not 
consolidate  law  and  equity.  Pleadings  were  reduced  to  a  brevity 
worthy  of  a  drum-head  court-martial,  and  the  practice  was  made  as 
simple  and  direct  as  possible.  This  bill  became  a  law  in  1852. 
In  1854,  equitable  defences  were  allowed  to  be  set  up  in  common 
law  courts,  and  Lord  Wbstbury,  the  present  Lord  Chancellor,  is 
well  known  to  be  ardently  in  favor  of  adopting  the  only  remaining 
principle  (though  the  chief  one)  of  the  New  York  Code — the  com- 
plete fusion  of  law  and  equity.  The  whole  current  of  opinion  and 
of  events  seems  to  be  tending  that  way.  If  Lord  Westbury  should 
remain  long  .in  office,  he  will  undoubtedly  accomplish  his  favorite 
object,  and  even  if  the  Tories  should  gain  possession  of  power,  they 
are  no  longer  what  they  once  were,  and  will  not  throw  many 
obstacles  in  the  path  of  a  just  and  necessary  reform. 

In  the  state  of  New  York,  the  work  thus  accomplished  has 
never  been  estimated  at  its  proper  value,  and  probably  never  will 
be  by  the  present  generation.  Every  little  narrow-minded  lawyer 
even  yet  delights  to  cast  a  stone  at  the  .Code,  and  to  ridicule  the 
reforms  which  elicited  warm  praise  from  the  greatest  names  of  the 
English  bench  and  bar.  The  legislature  has  never  found  time  to 
complete  its  examination  of  the  entire  Codes  of  Procedure,  and  a 
mere  fragment  of  the  whole  is  all  that  is  law.  But  time  will  do 
justice  to  the  ability  which  devised  and  the  labor  which  prepared 
this  great  work.  That  which  has  been  done  will  never  be  undone, 
and  at  some  day,  when  we  have  a  legislature  not  exclusively 
devoted  to  lobby  business,  it  will  take  up  this  unfinished  task,  and 
complete  that  which  ought  to  have  been  completed  years  ago. 

T.  G.  S. 
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RECENT    AMERICAN    DECISIONS. 


Supreme  Court  of  Illinois. 

BMS;B60N  V9.  clatton, 

(Jnder  a  statute  proriding  that  the  separate  property  of  a  married  woman  shaTl 
remain  ander  her  sole  control,  &e.,  a  married  woman,  as  to  ber  separate  pro^ 
perty,  is  in  the  oomdiUoD  of  a/ame  aoU,  anil  m^y  bnag  an  ftction  ai  law  in  her 
own  name,  without  joinizi^  her  husband. 

The  opinion  of  the  Court  was  delivered  by 

Breese,  J. — On  the  twenty-first  of  February,  1861,  an  act  was 
passed  by  the  General  Assembly  of  this  state,  entitled  "  An  Act 
to  protect  married  women  in  their  separate  property,"  which  pro- 
vides "  That  all  the  property,  both  real  and  personal,  belonging 
to  any  married  woman,  as  her  sole  and  separate  property,  or  which 
any  woman  hereafter  married  owns  at  the  time  of  her  marriage, 
or  which  any  married  w(5man,  during  coverture,  acquires,  in  good 
faith,  from  any  person,  other  than  her  husband,  by  descent,  devise, 
or  otherwise,  together  with  all  the  rents,  issues,  increase,  and  pro- 
fits thereof,  shall,  notwithstanding  her  marriage,  be  and  remain, 
during  coverture,  her  sole  and  separate  property,  under  her  sole 
control,  and  be  held,  owned,  possessed,  and  enjoyed  by  her  the 
same  as  though  she  was  sole  and  unmarried ;  and  shall  not  be 
subject  to  the  disposal,  control,  or  interference  of  her  husband, 
and  shall  be  exempt  from  execution  or  attachment  for  the  debts 
of  her  husband."     Sess.  Laws,  1861,  page  143. 

At  the  March  Term,  1863,  of  the  Clinton  Circuit  Court,  the 
plaintiff  in  error  filed  her  plaint  in  that  court  in  replevin  for  cer- 
tain chattels,  against  the  defendant  in  error,  claiming  the  chattels 
as  her  own  property. 

To  this  plaint  the  defendant  pleaded  in  abatement  the  cover- 
ture of  the  plaintiff,  at  the  time  of  the  commencement  of  the  suit. 
To  this  plea,  the  plaintiff  replied  that  the  property  sued  for  was, 
during  her  coverture,  acquired  in  good  faith  from  persons  other 
than  her  husband,  with  her  own  money  and  in  her  own  right,  and 
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ts  such  remains  her  sole  and  separate  property  and  ander  her  sole 
control^  in  virtue  of  the  Act  of  February  21,  1861. 

To  this  replication  the  defendant  demurred,  and  the  court  sus- 
tained the  demurrer. 

The  questions  presented  by  these  pleadings  are  important,  and 
of  the  firat  impression  in  this  court,  and  we  have  fully  considered 
them. 

Before  the  enactment  of  this  law,  there  can  be  no  doubt  a 
feme  covert  could  not  sue  alone  for  her  own  property,  or  institute 
any  suit  in  her  own  name  for  the  recovery  of  any  of  her  rights. 
Indeed,  she  had  no  rights  of  personal  property ;  all  belonged  by 
the  marriage,  to  her  husband,  which  he  might  have  reduced  into 
his  possession,  and  all  was  liable  to  become  so  subject. 

The  common  law  did  not  recognise  the  condition  of  a  sole  trader 
in  a  feme  ecvert,  nor  did  it  contemplate  a  case  where  a  wife  might 
hold  property  separate  and  apart  from  her  husband.  By  it  the 
personal  estate  of  the  wife  vested  in  the  husband,  and  it  gave  him 
absolute  dominion  over  such  estate.  In  the  progress  of  civilization, 
an  artificial  state  of  society  has  grown  up  incopipatible,  to  some 
extent,  with  that  state  of  simplicity  from  which  many  rules  of  the 
common  lair  have  been  derived,  and  affecting  in  a  serious  degree 
the  artificial  relations  of  society,  and  among  them,  that  of  hus- 
band and  wife.  In  these  days  of  ezcitemeni  and  speculation,  by 
which  fortunes  axe  wrecked  in  a  moment,  and  the  innocent  made 
to  suffer  from  no  misconduct  of  their  own,  it  has  been  thought  wise 
and  expedient  by  the  legislature  of  this  and  of  other  states,  to  pro- 
tect the  property  of  married  women,  not  only  from  such  catastro- 
phies,  but  to  remote  it  entirely  from  the  control  of  her  husband, 
and  making  her,  aa  it  regards  such  property,  to  all  intents  and 
purposes  a  single  woman. 

Such  a  change  in  the  relative  rights  and  powers  of  huebaud  and 
wife,  muet,  of  neoessityy  give  «  different  operation  to  the  rules  of 
law  by  which  they  are  to  be  governed.  The  right  being  vested  in 
the  wife  by  the  atatute^  it  must^  if  the  aot  is  to  be  enforced^ 
remaiji . intact  until  ahe  «cmeeMs.to  dispoae  of  the  property,  fot 
this  right  includes  ftUl  dottunion  v^  it.  .  Her  rights,  t^^n^  aro 
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the  only  rights  affected,  and  on  the  well-established  principles  of 
the  law,  she  alone  must  bring  suit  for  any  invasion  of  them.  By 
this  statute,  a  married  woman  must,  since  its  enactment,  be  con- 
sidered a  feme  sole  in  regard  to  her  estate  of  every  sort  owned  by 
her  before  marriage,  or  which  she  may  acquire  during  coverture 
in  good  faith  from  any  person  not  her  husband,  by  descent,  devise, 
or  otherwise,  together  with  all  the  rents,  issues,  increases,  and 
profits  thereof.  And  it  is  to  be  under  her  <<  sole  control,"  and  to 
be  held,  owned,  possessed,  and  enjoyed  by  her  the  same  as  though 
she  was  sole  and  unmarried,  and  it  is  not  subject  to  the  disposal, 
control,  or  interference  of  her  husband,  nor  is  it  subject  to  exe- 
cution or  attachment  for  his  debts. 

Language  more  plain  and  explicit  than  this  oould  hardly  be 
used  to  express  the  intention  of  the  legislature. 

They  designed  to  make,  and  did  make,  a  radical  and  thorough 
change  in  the  condition  of  9,  feme  covert.  She  is  unmarried,  so  far 
as  her  property  is  concerned,  and  can  deal  with  it  as  she  pleases. 
Having  the  <<sole  control"  of  it,  there  is  no  necessity  of  joining 
her  husband  in  an  action  to  recover  it,  or  for  trespasses  upon  it. 
The  very  object  of  the  statute,  it  would  seem,  was  to  keep  it  out 
of  the  control  of  her  husband  in  any  and  every  respect ;  that  the 
wife  should  be  wholly  independent  of  him  in  regard  to  it.  If  this 
were  not  so,  the  act  itself  would  be  futile  and  of  no  effect.  The 
husband,  for  purposes  of  his  own,  might  refuse  to  join  in  an 
action  with  the  wife.  He  might  connive  with  others  to  dispossess 
her  of  her  property.  He  might  prefer  that  her  property  should 
pay  his  debts,  rather  than  his  own  should  be  seized  for  such  pur- 
pose, and  if  so,  it  is  not  to  be  supposed  he  would  join  in  replevin, 
or  in  any  other  action  to  recover  the  possession. 

We  are  well  satisfied  the  act  can  have  no  very  beneficial  opera- 
tion in  favor  of  married  women,  o&  oe  effective  in  the  protection  of 
her  separate  property,  unless  the  <<8oIe  control"  conferred  upon 
her  over  it,  is  made  to  extend  to  the  commencement  and  prose- 
cution of  suits  for  its  recovery,  even  against  her  husband,  should 
he,  contrary  to  her  wishes,  and  in  contempt  of  her  rights,  unlaw- 
fully interfere  with  it.     The  right  of  <«  sole  control"  over  the 
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separate  property  of  the  wife  by  her,  necessarily  confers  the  power 
to  do  whatever  is  necessary  to  the  effectual  assertion  and  main- 
tenance of  that  right.  ^ 

These  views  are  sanctioned  by  the  Supreme  Court  of  Pennsyl- 
vania, under  a  statute  similar,  in  most  respects,  to  our  own.  Good- 
year vs.  Rumbaugh  and  Wife^  13  Penn.  480  ;  Cumming%  Appeal^ 
11  Id,  275. 

We  see  no  other  mode  by  which  this  statute  can  be  made  effec- 
tual for  the  purposes  contemplated  by  the  legislature,  than  by 
holding  the  wife,  as  to  her  separate  property,  to  be  in  the  con- 
dition of  an  unmarried  woman,  and  capable  of  suing  for  its  reco- 
very in  all  courts. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded,  with  instructions  to  overrule  the  demurrer  to  the  repli. 
cation,  and  to  permit  the  defendant  to  make  up  an  issue  thereon, 
if  he  desires  so  to  do. 

Walebb,  J. — I  concur  in  the  decision  of  this  case,  as  announced 
in  the  foregoing  opinion ;  but  am  not  prepared  to  hold  that  the 
statute  could  affect  title  to  property  acquired  before  the  passage 
'of  the  law.  As  there  is  nothing  in  the  record  to  show  that  it  was 
not  subsequently  acquired,  I  deem  it  unnecessary  to  discuss  that 
question.  It  will  be  time  to  do  so  if  it  shall  be  presented  by  a 
rejoinder. 

Caton,  C.  J.,  did  not  sit  in  the  case. 

During  tlie  last  few  years,  many  of  immediately  arising  upon  them  having 

the  states  hare  passed  laws  for  thef>TO-  called  attention  to  the  question,  and  led 

lection    of    married    women    in    their  to  its  being  expressly  provided  for  in 

rights   of   property,   all  more   or  less  other   states,   in  their    statutes  them- 

similar  to  the  one  under  which  the  pre-  selves. 

sent  case  arose,  and  so  radical  a  change  Amongst  the  earliest  of  these  sweep- 
in  one  of  the  most  important  relations  ing  changes  in  the  law  relating  to  the 
of  society,  has  naturally  been  product-  property  of  married  women,  were  the 
ive  of  frequent  litigation.  The  precise  acts  of  New  York  and  Pennsylvania, 
point  involved  in  the  present  case  has  passed  in  the  same  week  (April,  1848). 
not,  however,  often  arisen,  except  in  The  principal  part  of  the  Pennsylva- 
those  states  whose  statutes  were  among  nia  aot,  alluded  to  in  the  principal  case, 
the  earlier  ones  passed,  the  litigation  is  in  these  words:  « Every  species  and 
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desoription  of  property  .  .  .which  may  bo  Upon  the  point  in  the  principal  case, 

owned  by,  or  belong  to,any  single  w<mian,  the  Supreme  Court  of  Pennsylvania,  in 

shall  continue  to  be  the  property  of  such  Goodyear  vs.  Rumbaugh,  1  Harris  480, 

woman  as  fully  after  her  mayriage  as  be-  said  that  the  wife  might  buo  in  her  own 

fore ;  and  nil  such  property,  of  whatever  name.     In  the  same  year,  however,  as 

name  or  kind,  whicb  shall  accrue  to  any  this  decision  (1850),  an  act  was  passed 

marriedwoman  during  coverture  by  will,  declaring   that  any   suit   touching  the 

descent,  deed  of  conveyance,  or  other-  separate  property  of  the  wife,  "  map  be 

wise,  shall  be  owned,  used,  and  enjoyed  brought  in  the  names  of  snch  married 

by  such  married  woman  as  her  own  sepa-  woman  and  her  husband,  to  the  use," 

rate  property,*'  &c.  The  first  impression  ^c.     It  was  the  first  opinion  that  the 

of  the  courts,  in  the  construction  of  this  latter  act  authorised,  but  did  not  enjoin 

act,  was 'that  it  made  a  radical  change  the  action  to  be  bronght  by  both ;  but 

in  the  condition  of  a  feme  covertt  and  in   Kennedy  o«.    Good,  9   Harris  349, 

gave  her,  in  all  respects  that  concerned  Black,  C.  J.,  says  it  should  be  brought 

her  property,  the  full  rights  and  privi-  by  both,  to  the  use  of  the  wife,  and  in 

leges  of  A  feme  sole,  and  there  are  many  Ritter  vs.  Ritter,  7  Caaey  896,  Wood- 

(ftc/a  to  that  effect :  Cummings' Appeal,  ward,  J.,  says  that  the  Act  of  1850 

1  Jones  272 ;  Goodyear  ve.  Rumbaugh,  takes  away  the  right  of  separate  action. 

1  Harris  480;  Shiedel  vs.  Weishlee,  4  In   New  York  the  mode  of  suit  has 

Id.    138,   &c.      The   subsequent   cases,  been  provided  for  by  the  code,  and  by  a 

however,   have  not    been   disposed   to  later  act  (1860),  notwithstanding  which, 

give  the  act  so  wide  a  scope,  and  have  cased  even  yet  arise  wherein  the  qnes- 

been  adverse  to    a   married  woman's  tioa  ia  raided :  Porter  vs.  Mount  ei  al.^ 

possession  of  many  powers  claimed  for  ante  p.  493. 

her  under  it.     Thus  her  separate  deed  The  ground  of  the  commop  law  rule 

has  been  held  absolutely  void :  Peck  vs.  preyenting  the  wife  fVom  luringing  an 

Ward,  6  Harris  606 ;  Thomdell  vs.  Mor-  action  in  her  own  name,  is  her  civil 

risen,  1  Casey  326 ;  and  even  her  deed  merger  in  the  husband,  and  it  would 

to   release  her  dower :  Ulp  vs.   Camp-  appear,  therefore,  that  unless  it  be  the 

bell,  7  Harris  861 ;  the  declarations  of  intention  of  the  legislature  to  destroy 

the  husband  are  not  admissible  to  prove  the  unity  of  person  resulting  from  the 

property  in  the  wife :  Gamber  vs.  Gam-  merger,  she  would  not  be  entitled  to 

ber,  6  Harris  363 ;  her  separate  assign-  sue  in  her  own  name,  and  it  would  be 

ment  of  a  mortgage  belonging  to  her  is  difficult  to  foresee   or  provide   for  all 

void:    Stoops  vs.   Blackford,    3  Casey  the. consequences  of  such   a  sweeping 

214;   and   so  her  bond:  Steinman  vs.  change.     For  this  reason  the  courts  of 

Ewing,  7  Wright  63 ;  coverture  is  a  bar  Pennsylvania  have  held  that  the  rights 

to    an    action  on   a  promissory   note:  and  duties  of  the  marital  relation  re- 

Mahon  vs.  Gormley,  12  Harris  80;  and  main  the  same  as  before,  except  in  the 

the  expression  in  the  act,  *<  property  .  .  .  particulars  nectssarily  altered :    Mahon 

which    shall    accrue    to    any  married  vs.  Gormley,  12  Harris  80;  and  Chief 

woman  during    coverture  by  will,  de-  Justice  Black  says.  Peck  vs.  Ward,  6 

scent,  diecd  of  conveyance,  or  oM«np»«,"  Hams  606,  *'the  Act  of  1848  makes 

does  not  give  her  any  right  to  her  own  some  Important  changes,  but  it  does  not 

earnings  during  coverture :  Raybold  vs,  depose  the  man  from  his  place  at  the 

Raybold,  8  Harris  808.  head  of  his  family." 
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Ia  the  cue  before  us,  the  laagnage 
of  the  legislature  is  certainly  explicit 
and  comprehensive  enough  to  effect  a 
complete  emancipation  of  the  wife  from 
tfae  reatraiate  of  marriage^  so  for  as 
regards  her  property;  and  the  oourt 
vas  no  doubt  correct  in  its  deference  to 
the  plain  will  of  the  legislature.  The 
reasoning  of  the  oourt  as  to  the  effscts 
of  denying  the  wife's  power  to  sue  alone 
in  cases  where  the  husband  is  disposed  to 


unlawfully  interfere  with  her  property, 
are  very  cogent ;  and  it  may  be,  that  in 
courts  of  strictly  common  law  jurisdic- 
tion, substantial  Jnstioe  would  some- 
times fail  to  be  done  under  a  different 
rule,  but  we  apprehend  that  the  deci- 
sion will  be  fruitful  in  litigation,  and 
in  the  produotioa  of  new  and-  difficult 
^estioDS. 

J.  T.  M. 


I  nm 


In  the  Court  of  Appeals  qf  New  Tark. 

THE  PEOPLEy   ex  rel.   the  bank   of  THB  COMMONWEATH, 

V8, 
THB  COMMISSIONERS   OF    TAXES  AND   ASSESSMENTS  OP  THB  CITY  OP 

NEW  YORK. 

The  Legislature  of  New  York,  by  chapter  240  of  the  Laws  of  1863,  provided  in 
substance  that  banks  shall  be  liable  to  taxation  on  a  valuation  equal  to  the 
amount  of  their  capital  stock  paid  in,  or  secured  to  be  paid  in,  and  their  surplus 
earnings  less  10  per  cent.,  deducting  the  value  of  their  real  estate.  Meld,  that 
the  meaning  of  the  words  <' capital  stock  paid  in,  or  secured  to  be  paid  in,"  as 
construed  by  the  legislative  history  of  banking  in  New  York,  is  the  original 
capital  of  a  bank,  as  distinguished  from  that  which  it  possesses  when  a  given 
tax  is  laid. 

The  Bank  of  C.  having  had  a  capital  actually  paid  in  of  $760,000,  had  invested 
about  one-fourth  of  it  in  real  estate,  and  the  balance  in  the  securities  of  the 
United  States.  Held,  that  the  bank  was  properly  taxed,  under  the  state  law, 
on  the  whole  amount  of  its  original  capital. 

fhe  act  in  question  does  not  conflict  with  the  constitution  of  the  state,  or  of  the 
United  States. 

This  case  came  before  the  court  on  an  appeal  from  a  judgment 
of  the  Supreme  Court,  affirming  on  certiorari  the  determination 
of  the  Commissioners  of  Taxes  and  Assessments,  in  assessing  the 
relator,  the  Bank  of  the  Commonwealth,  for  the  year  1863.  The 
relator  is  a  banking  corporation  created  pursuant  to  the  general 

^  We  owe  this  case  to  the  kindness  of  Ikqraham,  J.,  who  will  please  accept  our 
thanks. — ^Eds.  Am.  Law  Rkq. 
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banking  law.  It  caused  to  be  delivered,  in  proper  season,  to  tlie 
tax  commissioners,  a  statement  embracing  the  particular  matters 
required  by  the  statute  to  be  stated ;  by  which  it  appeared  that  its 
capital  actually  paid  in,  and  secured  to  be  paid  in,  was  the  sum 
of  9750,000 ;  that  it  had  invested  in  real  estate,  consisting  of 
its  banking-house  in  the  first  ward  of  the  city,  the  sum  of 
$188,099.84,  leaving  a  balance  of  capital  of  $561,900.16.  It  fur- 
ther stated  that  the  bank  had  loaned  to  the  Government  of  the  United 
States  the  whole  balance  of  its  personal  property,  namely,  the  sum 
lastly  above  mentioned,  <<  being  the  entire  amount  of  their  capital 
stock  after  deducting  the  amount  paid  for  real  estate  as  aforesaid, 
and  that  they  have  taken  and  hold  for  such  loans  the  securities  of 
the  United  States,  being  stocks,  bonds,  notes,  evidences  of  debt, 
and  securities  for  money."  It  therefore  claimed  to  be  exempt 
from  taxation  except  for  the  value  of  its  said  real  estate.  The 
Commissioners  rejected  the  claim  to  exemption,  and  the  corpora- 
tion was  accordingly  assessed  the  sum  above  mentioned  in  respect 
to  real  estate,  and  the  whole  balance  of  $561,900  as  personal 
estate.  The  bank  sued  out  a  certiorari  to  the  Supreme  Court 
under  the  act  of  1859,  ch.  302,  §  20. 

The  present  appeal  was  from  the  judgment  of  aflSrmance  in  the 
Supreme  Court  of  the  proceedings  of  the  Commissioners. 

A.  W.  Bradford^  for  the  appellant.^ 

John  E,  Develin  and  Jame»  T.  Bradtfj  for  the  respondents. 

Dbnio,  C.  J. — It  must  be  considered  a  settled  point  that  the 
power  of  taxation  residing  in  the  state  governments  does  not 
embrace  as  a  possible  subject  the  securities  of  the  public  debt  of 
the  United  States.  The  Supreme  Court  of  the  United  States,  the 
ultimate  arbiter  upon  questions  of  federal  power  and  constitutional 
limitations  upon  state  authority,  having  so  pronounced,  it  becomes 
the  duty  of  the  tribunals  of  the  states,  which,  upon*  such  subjects. 


^  Mr.  Daniel  Lord  was  also  heard  oa  the  general  qo'^stion  involved  in  the  case, 
he  being  of  counsel  for  the  appellant  in  the  case  of  The  People,  ex  rel.  The  Bank 
of  Commerce^  vs.  The  Commissioners  of  Taxes,  &c.,  which  was  argued  on  ihe  same 
day,  and  depended  upon  the  same  question. 
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are  subordinate  to  the  national  court,  to  yield  to  the  judgment 
implicit  and  unreserved  obedience.  The  circumstance  that  we 
were  unable  to  perceive  the  supposed  repugnancy  between  the  power 
of  the  states  to  tax  all  the  property  of  its  citizens,  and  the  autho- 
rity committed  to  the  general  government  to  become  the  borrower 
of  money  of  any  individual  or  corporation  who  might  be  willing  to 
lend  it,  will  not  justify  us  in  attempting  to  qualify  or  evade  the 
plainly  expressed  opinion  of  the  federal  judiciary.  I  come  to  the 
consideration  of  the  question  involved  in  this  case,  therefore^ 
unconscious  of  any  bias  arising  out  of  the  views  which  I  enter- 
tained, and  which  I  cannot  avoid  saying  I  individually  still  enter- 
tain, upon  the  power  of  the  states  over  the  subject  of  taxation  for 
state  purposes.  The  consideration  that  since  the  former  judg- 
ment of  this  court.  Congress  has  seen  fit  to  affirm,  so  far  as  it  had 
power  to  do  so,  the  construction  by  which  the  states  are  disabled 
from  the  full  exercise  of  this  power,  by  a  positive  inhibition  to  tax 
the  property  of  our  citizens  invested  in  federal  securities,  would 
not  change  my  opinion,  if  the  principle  were  now  open  for  consi- 
deration. The  question  as  to  the  power  of  Congress  to  intervene 
was  not  before  us  on  the  former  occasion,  as  no  such  act  had  then 
been  passed,  and  we  therefore  avoided  all  expression  of  opinion  on 
that  subject ;  but  if  the  states  were  not  restrained  by  the  Con- 
stitution itself,  I  think  it  was  not  in  the  power  of  Congress  to 
impose,  by  its  own  authority,  a  limitation  of  the  power  of 
the  state  legislatures  over  the  subject.  But  dismissing  this 
question  as  one  settled  against  our  opinions  by  the  supreme 
tribunal,  the  point  now  to  be  considered  is :  whether  the  effect  of 
the  state  law  which  was  in  force  when  the  determination  under 
review  was  made,  did  assume  to  tax  the  securities  of  the  general 
government  in  the  hands  of  the  banks,  or,  in  other  words,  whether 
the  assessment  which  is  in  controversy  was  upon  these  securities 
or  not. 

The  statute  of  this  state  on  which  the  question  arises,  was 
passed  on  the  29th  of  April,  1863,  and  took  effect  immediately 
upon  its  passage.  It  is  in  these  words:  «A11  banks,  banking 
associations,  and  other  moneyed    corporations  and  associations^ 
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Bfaall  be  liable  to  taxation  on  a  valaation  eqoal  to  the  amount  of 
their  capital  stock  paid  in  or  secured  to  be  paid  in,  and  their 
surplus  earnings  (less  ten  ^per  cent  of  such  surplus),  in  the  manner 
now  pro7ided  by  law,  deducting  the  value  of  the  real  estate  held 
by  any  such  corporation  or  association,  and  taxable  as  real  estate." 
(Ch.  240.) 

The  force  of  the  words,  paid  in  or  secured  to  be  paid  m,  if 
otherwise  obscure,  will  be  understood  by  a  reference  to  the  legis- 
lative history  of  banking  in  this  state.  When  banks  were  created 
by  special  charter,  the  amount  of  capital  stock  and  the  number 
and  amount  of  shares  was  stated  in  the  act,  and  it  was  usually 
or  at  least  sometimes  provided  that  the  institution  might  go  into 
operation  when  a  given  number  of  shares  less  than  the  whole  had 
been  subscribed.  So  when  the  general  banking  law  came  to  be 
passed,  the  articles  of  association  were  required  to  state  the 
amount  of  the  capital  stock  ;  and  authority  was  given  to  increase 
it.  (Laws  1838,  ch.  260,  §§  16,  20.)  Then  the  periodical  state- 
ments required  to  be  made,  were  to  specify  "'the  amount  of  the 
capital  stock  paid  in  '^^  *  '^^  or  secured  to  be  paid."  (§  26.)  So 
in  regard  to  the  chartered  banks ;  they  were  to  specify,  in  their 
statements,  <<  the  amount  of  the  capital  stock  of  the  corporation 
paid  in  or  invested,  according  to  the  provisions  of  its  charter,  and 
the  amount  of  such  stock  aa  then  possessed.^'   (2  R.  S.,  598,  §  20.) 

The  distinction  between  capital  originally  paid  in  or  secured,  and 
that  possessed  at  a  particular  time,  is  sharply  defined  in  various 
provisions.  For  instance,  in  the  limitation  of  the  amount  of  loans 
and  discounts :  they  are  not  to  exceed  three  times  its  capital 
stock,  then  paid  in  and  actually  possessed.  (Id.,  p.  589,  §  1, 
subd.  8).  So  in  the  safety  fund  act,  there  is  a  limitation  as  to  the 
circulating  notes  which  may  be  issued,  which  are  not  to  exceed 
twice  the  capital  stock  then  paid  in  and  actually  possessed.  But 
when  the  tn  ition  of  this  class  of  corporators  comes  to  be  provided 
for,  it  is  the  capital  stock  «  paid  in  and  secured  to  be  paid  in," 
which  is  to  be  stated  by  the  corporate  officers  to  the  assessors,  and 
set  down  in  their  assessment  rolls,  and  upon  this  the  tax  is  to  be 
imposed  (1  B.   S.,  414,  415,  416,  §§  1,  6,  10) ;  and  the  same 
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expression  vas  used  in  the  same  connection  in  the  act  under  imme- 
diate consideration.  This  amount  of  capital  fixed  by  the  charter 
or  articles  of  association,  and  either  actually  paid  in  or  secured  to 
be  paid  in,  is  wholly  irrespective  of  the  moneys,  securities,  and 
property  which  the  corporation  may  at  any  given  time  possess, 
and  it  may  be  a  greater  or  less  sum,  varying  from  time  to  time, 
as  it  necessarily  must,  according  to  the  vicissitudes  of  business  and 
the  success  of  the  enterprise.  It  ia  usually  called  the  nominal 
capital,  to  distinguish  it  from  the  amount  of  the  positive  assets 
which  may  constitute  the  actual  capital  at  any  particular  period. 
The  interest  of  the  stockholders,  called  shares,  are  aliquot  parts 
of  this  nominal  capital,  and  they  are  said  to  be  at  par  when  the 
actual  property  or  investment  are  supposed  to  be  equal  to  the 
amount  paid  in  or  secured  to  be  paid,  or,  in  other  words,  to  the 
nominal  capital,  and  to  be  above  or  below  par,  as  the  actual  capi- 
ital  shall  be  increased  or  diminished. 

The  assessment  or  valuation,  which  by  the  Revised  Statutes  is 
to  constitute  the  taxable  personal  property  of  the  corporation,  is 
the  amount  of  this  nominal  capital,  after  there  has  been  deducted 
from  it,  the  amount  paid  out  for  real  estate,  and  the  amount  of 
stock,  if  any,  belonging  to  the  state,  and  to  literary  and  charita- 
ble corporations.  (1  R.  S.,  415,  §§  6,  7.)  Whatever  may  have 
been  the  effect  of  these  provisions,  if  they  had  remained  unchanged, 
upon  tho  question  wo  are  considering,  it  is  vwj  clear  that  the  same 
effect  must  be  attributed  to  the  act  of  186S. 

Between  the  time  of  the  enactment  of  the  Revised  Statutes  and 
the  passage  of  the  act  of  1863,  a  very  great  alteration  in  principle 
was  made  in  the  method  of  assessing  and  taxing  this  class  of  cor- 
porators. By  the  act  of  1857  (ch.  456,  §  8),  the  mode  of  arriving 
at  the  valuation  upon  which  the  tax  was  to  be  levied,  was  altered 
in  an  important  respect.  Instead  of  taxing  the  nominal  capital, 
expressed  by  the  words  capital  paid  in  or  secured  to  be  paid  in, 
the  officers  were  required  to  assess  the  capital  stock  at  its  actual 
value.  There  were  certain  deductions  to  be  made  from  that  actual 
value,  which  are  not  necessary  to  be  now  stated.  The  principal 
feature  of  the  alteration,  was  the  departure  from  the   nominal 
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amount  or  the  sam  which  had  been  originally  paid  in  or  secured 
to  be  paid  in,  as  the  taxable  valuation,  and  the  substitution  of  the 
real  or  actual  value  of  the  capital,  that  is,  the  moneys  and  other 
property,  independent  of  the  real  estate  of  the  corporation  pos- 
sessed by  it  when  the  assessment  is  made.  It  was  a  change  from 
a  valuation  to  some  extent  fictitious,  to  one,  to  be  obtained  by 
actual  inquiry,  appraisement  or  other  evidence,  to  be  resorted  toby 
the  assessors.  The  system  established  by  the  act  of  1857  was 
abolished  by  the  act  of  1863,  and  was  superseded  by  the  arrange- 
ments of  that  act.  I  cannot  bring  myself  to  entertain  any  doubt 
that  the  intention  of  the  legislature  in  passing  this  last-mentioned 
act  was  to  return  substantially,  and  so  far  as  this  question  is  con- 
cerned exactly,  to  the  system  of  the  Revised  Statutes.  The  nomi- 
nal capital  which  was  defined  by  the  same  precise  words  used  in 
the  Revised  Statutes,  were  again  made  use  of  to  describe  the  taxa- 
ble valuation  upon  which  the  corporation  was  to  be  taxed.  In 
declaring  that  such  corporations  should  be  liable  to  taxation  upon 
a  valuation  equal  to  the  amount  of  their  capital  stock  paid  in  and 
secured  to  be  paid  in,  they  effected  the  same  object  which  the 
Revised  Statutes  had  accomplished  in  enacting  that  the  capital 
stock  paid  in  and  secured  to  be  paid  in,  should  be  inserted  in  the 
column  of  the  valuations  of  personal  estate,  and  that  the  capital 
as  thus  valued  and  entered  should  be  taxed  like  other  real  and 
personal  estate.  The  language  is  well  and  aptly  chosen  to  denote 
a  return  to  a  system  of  valuation  and  taxation  which  had  been 
firmly  established  by  the  Revised  Statutes,  and  had  been  departed 
from  by  the  act  of  1857.  Some  emphasis  has  been  placed  in  the 
argument,  upon  the  word  valuation  as  used  in  this  act,  as  though 
it  indicated  that  an  estimate  or  appraisal  of  the  capital  of  the  com- 
pany was  to  be  made,  at  the  time  of  assessing  the  corporation. 
But  a  little  regard  to  the  phraseology  of  the  tax  laws  will  show 
that  the  columns  of  the  taxable  amount  of  the  real  and  personal 
estate  of  the  taxpayers  are  the  valuations  of  the  real  and  personal 
estate  of  the  several  taxpayers,  and  the  aggregate  is  the  valuation 
of  the  counties.  A  reference  to  1  R.  S.,  pp.  395  and  417,  §§  34 
and  16,  will  make  this  very  plain.     The  words  «  on  a  valuation 
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eqaal  to  the  amount  of  their  capital  stock,"  &c.,  mean  nothing 
more  than  if  it  had  heen  said  the  corporation  shall  be  taxed  on  an 
amount  equal  to  their  capital  stock  paid  in,  &c. 

I  ought  to  mention  that  besides  what  I  have  called  the  nominal 
capital  of  the  corporations,  their  surplus  earnings  are,  by  this  act 
of  1863,  to  be  added  to  the  taxable  valuation  where  they  exceed 
10  per  cent,  of  their  capital.  This  was  a  departure  from  the  pro- 
visions of  the  Revised  Statutes,  and  was  first  made  in  an  act 
passed  in  1853.  (Gh.  655).  I  do  not  perceive  that  this  affects 
the  question  to  be  decided.  The  principal  subject  to  be  taxed  is, 
after  all,  the  nominal  capital,  and  this  is  the  precise  taxable  valu- 
ation in  all  cases  where,  as  in  this  ease,  there  is  no  surplus.  To 
ascertain  the  existence  of  a  surplus,  a  judgment  must,  no  doubt, 
be  exercised  upon  the  amount  of  the  capital  on  hand,  but  the  only 
change  which  is  to  be  made,  in  case  a  surplus  beyond  the  amount 
mentioned  is  ascertained,  is  to  add  that  surplus  to  the  nominal 
capital. 

Having  thus  established  that  the  act  of  1863  was  simply  a 
revival,  with  a  single  change,  not  material  to  this  question,  of  the 
system  of  valuation  of  the  personal  property  established  by  the 
Revised  Statutes,  we  are  to  determine  what  the  effect  of  that  sys- 
tem was  upon  the  taxability  of  federal  stocks  held  by  the  banks  at 
the  time  the  assessors  make  their  annual  inquiries  preparatory  to 
the  making  up  of  their  assessment  lists.  It  would  seem  plain 
enough  that  it  is  entirely  immaterial  what  the  assets  of  the  bank 
then  are.  If  the  amount  of  the  original  nominal  capital  is  alone 
to  be  taken  into  account,  it  would  be  officious  and  improper,  or  at 
least  useless  for  the  assessors  (or  the  tax  commissioners  in  the  city 
of  New  York),  to  make  any  examination  or  inquiry  into  the  actual 
assets.  The  Revised  Statues  required  the  bank  officers  to  make 
and  deliver  a  statement  of  the  amount  of  the  nominal  capital, 
under  the  name  of  their  capital  stock,  paid  in  oi^  secured  to  be 
paid  in  (1  R.  S.,  414,  §  2) ;  bnt  they  gave  no  such  direction 
respecting  the  capital  or  assets  then  possessed.  The  distinction 
between  these  two  items  was,  at  that  time,  well  understood,  as  has 
been  shown  by  the  references  to  the  statements  required  for  other 
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purposes,  and  to  the  limitations  upon  discounts  and  issues.  It  haa 
been  settled,  by  repeated  adjudications,  that  the  loss  of  any  part 
of  the  original  capital  of  a  bank,  such  loss  existing  and  known  at 
the  time  of  making  the  assessment,  would  not  influence  in  any 
respect  the  amount  of  the  taxable  valuation ;  and,  prior  to  the 
change  made  by  the  act  of  1853,  that  any  increase  of  the  assets 
of  a  bank,  by  means  of  reserved  profits,  would  not  increaae  in  any 
way  such  taxable  valuation.  {TheB^mk  of  UHca  vs.  The  Oity  of 
Utica,  4  Paige  399,  Anno  1834 ;  The  People  vs.  The  Board  of 
Supervieore  of  Niagara  County^  4  Hill  203 ;  The  Farmere'  Loan 
and  Truet  Company  vs.  The  Mayor j  ^c.  7  Hill  261.  The  Oewefo 
Starch  Factory  vs.  DoUoway^  21 N.  T.  449.)  These  cases,  except  the 
last,  were  adjudged  many  years  since,  and  the  one  in  the  seventh 
volume  of  Mr.  Hlirs  reports  was  determined  in  the  Court  for  the 
Correction  of  Errors.  In  the  first  of  them  the  bank  had  accumu- 
lated a  large  surplus,  beyond  its  original  capital,  which  the  local 
officers  had  assumed  to  assess ;  and  in  the  one  against  the  Farmers* 
Loan  Company,  that  corporation  had  lost  more  than  half  of  its 
large  capital,  yet  it  was  held,  in  both  instances,  that  these  consi- 
derations did  not  at  all  afiect  the  taxable  valuation,  which  was, 
notwithstanding,  to  be  set  down  as  the  capital  originally  paid  in 
and  secured  to  be  paid  in.  The  basis  of  these  adjudicatiops  was, 
that  the  statute  had  determined  what  the  taxable  valuation  should 
be,  by  a  reference  to  the  nominal  capital,  and  had  thus  precluded 
any  inquiry  as  to  the  property  actually  possessed  at  the  time  of 
making  the  assessment.  The  tax  is  not  assessed  npon  the  pro* 
perty  or  capital  possessed  at  the  time  the  annual  inquiries  are 
made  by  the  proper  officers,  but  upon  an  amount  originally  con* 
tributed  to  the  corporate  enterprise.  This  was  fixed  upon,  some* 
what  arbitrarily,  it  may  be  said,  as  representing,  with  sufficient 
practical  accuracy,  the  sum  upon  which  the  public  burdens  ought 
40  be  assessed  against  the  corporation.  We  have  seen  that  if  the 
8um  of  this  original  contribution  should  be  diminished  to  any 
extent  by  losses,  or  depreciation  of  securities,  no  corresponding 
diminution  was  to  be  Qiade  in  the  assessed  valuatipn.  The  reason 
for  this  was,  that  the  existing  assets  formed  no  part  of  .the  subject 
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by  which,  according  to  the  statute,  that  valaation  was  to  be  deter> 
rained.  Another  criterion,  namely,  the  original  capital,  was  to  be 
taken  as  representing  the  taxable  value.  This  reason  equally 
excludes  any  inquiry  into  the  existing  assets,  with  a  view  to  ascer- 
tain whether  any  part  of  them  are,  in  their  own  nature,  not  sub- 
ject to  taxation.  The  existing  property  and  securities  have,  in 
truth,  nothing  to  do  with  the  question.  Hence,  if  it  could  be 
shown  that  the  discounted  paper  held  by  a  bank,  or  the  currency 
notes  in  its  drawers,  were  forgeries,  and  consequently  worthless, 
the  assessors  could  not  regard  that  circumstance,  because  the 
existing  assets  do  not  enter  into  the  question,  and  are  no  part  of 
the  data  by  which  the  taxable  valuation  is  to  be  ascertained. 
And,  for  the  same  precise  reason,  when  it  was  shown,  on  behalf 
of  the  bank  which  is  concerned  in  this  appeal,  that  its  securities 
were  not  in  their  nature  taxable  property,  the  circumstance 
becomes  utterly  immaterial,  since  neither  the  character,  nor 
amount  of  such  securities,  has  anything  to  do  with  the  ques- 
tions which  the  taxing  officers  were  to  determine. 

The  counsel  for  the  relator  has  derived  an  argument  from  the 
declaration  of  the  Revised  Statutes,  made  at  the  outset  of  the  regu- 
lations respecting  taxation,  that  all  lands  and  all  personal  estate 
within  .this  state,  whether  owned  by  individuals  or  by  corpora-' 
lions,  shall  be  liable  to  taxation.  (1 R.  S.  387,  §  1.)  The  general 
principle  thus  announced,  if  there  were  nothing  to  qualify  it,  would 
undoubtedly  indicate  that  the  exisdng  personal  estate  and  securi^ 
ties  of  a  banking  corporation  would  be  the  subjects  of  taxation. 
Tet,  it  being  a  part  ef  the  system  at  the  same  time  established, 
that  the  personal  estate  of  these  corporations  should  be  the  same 
as  the  original  capital,  it  was  found  necessary  to  qualify  this  ele^ 
meutary  principle  by  a  definition  to  the  effect  that  the  term  per-^ 
$omal  propertjfy  in  its  application  to  this  class  of  corporations, 
sbould  be  construed  to  include  such  portion  of  the  capital  as  should 
Aol  be  invested  in  the  real  estato.  (Id.  888,  §  3.)  That  the  term 
coital,  as  here  used,  is  to  be  interpreted  as  original  or  nominal 
c»pital,  is  evident  from  the  detailed  provisions  contained  in  a  mh- 
sequent  part  of  the  regulations,  where  that  torm  is,  for  the  pur- 
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pose  of  taxation,  more  distinctly  defined.  I  refer,  of  course,  to 
the  direction  contained  in  the  title  devoted  to  the  assessment  of 
taxes  on  incorporated  companies,  where  it  is  provided  that  their 
capital  stock  paid  in,  and  secured  to  be  paid  in,  with  the  deduc- 
tion for  real  estate  purchased,  is  that  which  is  to  be  reckoned  as 
the  valuation  of  the  personal  estate.     (Id.  415,  §  6,  &c;) 

Now,  it  has  been  said,  on  the  argument,  with  entire  truth  and 

accuracy,  that  the  principle  of  our  laws  for  the  assessment  and 

collection  of  taxes,  looks  to  the  taxation  of  all  property  of  the 

taxpayers,  whether  corporate  or  individual  (with  the  exception, 

originally  made,  of  certain  favorite  business  enterprises)  upon  an 

ad  valorem  rule.     The  introductory  declaration  just  referred  to  is 

evidence  of  this.     The  manner  of  assessing  corporations  was  not 

intended  practically  to  form  an  exception  to  this  rule,  and  in  many 

cases  it  would  not.     It  was,  no  doubt,  supposed  that  the  original 

contributions  of  the  stockholders  would  represent  with  sufficient 

practical  accuracy  the  existing  personal  estate  of  the  corporations. 

If  they  retained  their  original  capital,  and  periodically  divided  the 

profits  realized,  there  would,  in  the  prescribed  method  of  taxation, 

be  no  departure  from  the  principle ;  and  the  occasional  fluctnar 

tions  by  which  the  capital  could  be  temporarily  diminished,  or  the 

assets  increased,  it  was  probably  supposed  would  balance  each 

other.     If  a  permanent  loss  of  capital  to  a  considerable  amount 

should  be  encountered,  the  remedy  was  by  an  application  to  the 

legislature  to  reduce  the  capital,  so  as  to  make  it  correspond  with 

the   actual  assets.     The  examples  of  this  have   been   frequent 

Where  this  was  not  done,  the  prescribed  rule  of  valuation,  though 

to  a  certain  limited  extent  fictitious,  would  not  practically  violate 

the  ad  valorem  principle.    As  a  system,  it  was  made  somewhat 

more  unequal  by  the  provisions  of  the  act  of  1853,  continued  in 

the  act  we  are  considering,  which  added  the  Burplus  profits,  when 

.  to  a  certain  amount,  to  the  taxable  valuation.     The  consideration 

that  ten  per  cent,    of  an  accumulated  surplus  of  earnings  wm 

allowed  to  escape  taxation,  shows  that  the  rule  of  taxing  all  pro* 

perty  at  its  real  value,  was  not  intended  to  be  an  inexorable  one. 

While  it  was  the  general  principle,  it  was  made  to  sometimes  jvM 
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to  considerations  of  convenience ;  but  such  departure  was  not,  it 
jmaj  be  supposed,  considered  as  a  material  modification  of  the 
principle. 

I  find,  in  the  opinion  of  the  Supreme  Court,  in  this  case,  an 
elaborate  and  very  able  argument  to  show  that  even  under  the 
act  of  1857,  which  professed  to  tax  the  capital  of  banks  at  its 
ftctoal  value,  these  institutions  could  not  claim  an  exemption  from 
taxation  on  account  of  their  posseission  of  federal  securities,  even 
conceding  that  such  securities  were  generally  exempt  from  taxa- 
tion, under  the  Constitution  of  the  United  States.  It  is  not 
necessary,  in  the  view  I  have  taken,  to  consider  that  question.  If 
the  learned  judge  who  prepared  that  opinion  was  right,  a  fortiori^ 
the  act  of  1863,  which  provides  for  a  return  to  the  system  of  the 
Bevised  Statutes,  excludes  any  pretence  for  an  exemption,  on 
account  of  the  possession  of  these  securities*  It  seemed  to  me, 
wheM  the  question  was  before  us,  in  1861,  that  the  system  of 
aosessing  the  capUaly  at  its  actual  value,  would  authorize  an 
inquiry  whether  any  of  the  property  of  which  that  value  consisted 
-was  legally  exempt  from  taxation,  and  that,  if  found  to  be  so 
exempt,  that  it  ought  tq  be  deducted  from  the  aggregate  taxable 
valuation.  The  judges  of  this  court  were  not  unanimous  upon 
that  point ;  there  being  a  sufficient  number  to  give  a  judgment 
who  were  of  opinion  that  the  federal  constitution  did  not  contain 
any  inhibition  against  the  taxation  of  the  national  securities  in  the 
hands  either  of  individuals  or  corporations,  the  judgment  was 
placed  wholly  upon  that  ground.  The  Supreme  Court  of  the 
United  States  must,  I  think,  have  ^oncuired  in  the  view  that  I 
entertained,  for  otherwise  the  constitutional  question  would  not 
have  been  reached.  The  judges  had  first  to  decide  that  the  assess- 
ment was  upon  the  United  States  stock,  before  they  could  reverse 
our  judgment  which  subjected  the  stock  to  the  state  tax.  A  state 
court  could  not  preclude  the  jurisdiction  of  the  federal  court  by 
an  incorrect  holding,  thf^t  the  constitutional  question  sought  to  \^e 
made  did  not  arise. 

The  foregoing  observations  are  designed  to  show,  that  the  law 
of  this  state,  under  wbioh  the  assessment  in  controversy  was  made, 

YoL.  XII.— 86 
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did  not  provide  for  the  assessment  of  this  stock  among  the  mass 
of  the  property  of  the  corporation ;  that  the  assessment  was  upon 
another  subject,  namely,  the  original  capital,  and  that  thus  the 
immunity  of  the  federal  stock  from  taxation  was  not  an  element 
of  the  determination  made  by  the  commissioners  of  taxes  in  this 
case. 

But  it  is  argued,  that  if  this  were  conceded  to  be  so,  it  would 
then  appear  that  the  act  of  1863  was  a  premeditated  evasion  of 
the  judgment  of  the  national  court  which  ought  not  to  prevail ;  for 
what  the  legislature  cannot  do  directly  it  ought  not  to  be  allowed 
to  do  at  all.  The  force  of  this  argument  is  somewhat  weakened 
by  the  consideration,  that  the  provisions  of  that  act  were  only  a 
return  to  the  system  of  the  Revised  Statutes,  which  regulated  the 
subject  in  this  state  for  nearly  thirty  years.  Still,  it  is  not  to  be 
disguised  that  the  system  was  revived  in  1868,  with  a  view  to  pro- 
hibit the  banks  from  availing  themselves  of  an  advantage  which 
every  natural  person  and  the  other  classes  of  corporation  were 
entitled  to.  It  was  a  measure  apparently  hostile  to  the  banks  and 
other  corporations  embraced  in  the  act,  though  doubtless  origin 
nating  in  considerations  of  public  policy.  The  exemption  of  the 
immense  amount  of  these  securities  held  by  the  banking  insti- 
tutions will,  no  doubt,  prove  very  onerous  to  the  owners  of 
other  property  liable  to  taxation.  This  is  a  necessary  consequence 
of  the  immunity  conferred  upon  federal  stocks  by  the  consti- 
tutional construction  to  which  I  have  referred.  It  seems  to  me 
to  afford  no  reason  for  so  shaping  state  legislation,  as  to  discrimi- 
nate in  a  hostile  spirit  against  the  investments  of  moneyed  insti- 
tutions. But  we  have  to  deal  with  the  law  as  we  find  it  written ; 
and  I  think  the  appropriate  answer  to  the  argument,  which 
assumes  that  the  act  of  1863  is  an  attempt  to  do  by  indirection 
what  could  not  be  done  plainly  and  directly,  is,  that  the  arrange- 
ments for  state  taxation  are  within  the  uncontrollable  discretion 
of  the  legislature,  whose  motives  are  not  subject  to  the  criticism 
of  the  courts.  If  a  certain  effect  shall  be  found  to  flow  from  tax- 
ation of  one  particular  subject  instead  of  another,  the  inconve- 
'  aience  must  be  submitted  to,  unless  the  legislature  will  consent 
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to  change  the  rule.  I  have,  personally,  no  sympathy  with  hostile 
legislation  aimed  at  particular  interests  existing  under  the  autho- 
rity of  the  laws ;  but  this  court  has  not,  as  I  have  said,  any  juris* 
diction  to  pass  upon  the  motives  of  the  legislative  branch  of  the 
government,  when  no  constitutional  right  is  violated ;  and  there 
is  no  constitutional  provision  which  declares  that  taxes  shall  be 
assessed  equally,  and  according  to  value,  upon  all  the  property  of 
the  citizens  of  the  state.^ 
The  judgment  of  the  court  below  should  be  affirmed* 

Davies,  Selden,  Inqraham  and  Hodoeboom,  JJ.,  concurred 
in  this  opinion,  and  Johnson,  J.,  also  delivered  a  concurring 
opinion. 

MuLLiN,  J.,  (dissenting). — In  order  to  a  correct  understanding 
of  the  questions  arising  on  this  appeal,  a  brief  history  of  the  legis- 
lation of  the  state  upon  the  subject  of  the  taxation  of  corporations 
is  necessary.  Prior  to  1823,  there  was  no  statute  regulating  the 
taxation  of  these  institutions.  The  Supreme  Court  held  in  1817, 
in  the  case  of  the  Clinton  Woollen  Company  vs.  Morse^  cited  in  the 
People  vs.  The  Utica  Insurance  Company,  15  Johns.  B.  882,  that 
corporations  were  taxable  on  their  property,  in  the  same  manner 
as  persons,  notwithstanding  the  statute  regulating  taxation  men- 
tioned persons  only,  as  liable  to  be  assessed,  and  the  term  eorpo- 
ration  was  not  used. 

In  1823  an  act  was  passed  providing,  amongst  other  things,  that 
all  incorporated  companies  receiving  a  regular  income  from  the 
employment  of  their  capital,  should  be  considered  pereone  within 
the  meaning  of  said  act,  and  assessed  accordingly.  Under  this  act 
they  were  assessed  for  the  property  they  owned,  both  real  and 
personal,  precisely  as  individuals  were  assessed,  and  without 
regard  to  the  value  of  their  capital  stock.  (See  Laws  of  1823, 
p.  895,  §  14). 

In  1825,  the  preceding  act  was  amended  (see  Laws  of  that  year, 
ch.  254,  sec.  1),  and  it  was  provided  that  it  should  be  the  duty  of 

r 
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1  The  learned  Judge  then  proceeds  to  discuM  the  qaestion  of  oosts.  This  part 
^the  opinion  is  necessarily  omitted  on  •cco>iini  of  the  great  lengtli  of  tho 
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fisdessors  to  insert  in  thd  assessment  rolls  the  name  of  each  incor- 
porated  company  liable  to  be  taxed,  and  the  amounts  of  its  capital 
paid  in,  or  secured  to  be  paid  in,  aiid  should  designate  hoir  much 
6t  it  is  in  real  and  how  much  in  personal  property,  ^nd  how 
much  was  deducted  by  reason  of  stock  owned  by  the  state,  or 
by  literary  or  charitable  incorporated  companies. 

The  Revised  Statutes  adopted  the  principle  of  taxation  of  cor- 
porations introduced  in  the  preceding  act.  By  sect.  1^  title  4^ 
chap.  13,  part  1st  of  those  statutes^  it  was  proTided  that  all 
moneyed  or  stock  corporations  deriving  an  income  or  profit  from 
their  capital,  or  otherwise,  shall  be  liable  to  taxation  on  their 
capital,  in  the  manner  thereinafter  prescribed. 

The  next  section  required  the  president  or  some  other  one  of 
several  officers  enumerated,  to  make  and  deliver,  on  or  before  the 
Ist  of  July  in  each  year,  to  the  assessors  of  the  town  or  ward  in 
Irhich  siich  company  is  liable  to  taxation,  a  written  statement 
specifying, 

1st.  The  real  estate,  if  tiny,  dwhed  by  such  company,  where 
^ituat^d,  and  the  sums  paid  therefor.  ' 

2d.  The  capital  Btock  actually  paid  in  and  secured  to  be  paid 
iti,  excepting  therefrom  the  sums  paid  for  real  estate,  and  the 
amount  of  such  capital  stock  held  by  the  state,  and  by  any  incor- 
porated literary  or  charitable  institution. 

3d,  The  place  where  the  principal  office,  or  place  of  transact- 
ing the  financial  business  of  the  company  is  situated. 

The  third  section  required  a  similar  statement  to  be  delivered 
to  the  comptroller  on  or  before  the  Ist  July  in  ^ach  year. 

Section  6  required  the  assessors  to  enter  all  incorporated  eom- 
^^nies  from  irhich  such  statements  shall  have  been  received,  and 
"d&  property  'of  nuch  doi/npaniei  and  the  property  of  Ml  other  ineor- 
^Wfil^d  companiesj  liable  tb  taxation,  in  their  assessment  rolls,  m 
<tneToH8wing  manner : 

1st.  In  the  first  column  the  name  of  each  incorporated  corn- 

(^(Iffi^fii^dgif  town  liable  to  taxation,  on  its  capital  or  otherwise, 

^8nltf  Sfe(f^  ?A  ^ame  the  )&niount  df  its  capit&l  8t6<ik  pilid  iti  und 

4*^^*^  tftoi^^oDftii  in,  the  amount  paid  by  it  for  real  estate  then 

helMi^  ^am^fAsmfmjf  and  tike  Moout  of  its  atodc  beloaging 
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to  the  state  and  to  incorporated  literary  and  charitable  inst^- 
tjitioos. 

2d*  la  the  second  column  the  quantity  of  real  estate  owned  by 
such  company  in  such  town,  and  in  the  third  column  the  actual 
value  thereof. 

3d.  In  the  fourth  column  the  capital  stock  of  every  incorpo- 
rated company,  except  oianufacturing  and  turnpike  corporations 
and  marine  insurance  companies,  paid  in  and  secured  to  be  paid 
in,  after  deducting  the  sums  paid  out  for  all  the  real  estate  of  such 
company,  and  the  amount  of  stock  held  by  the  state  and  by  lite- 
rary and  cba^itaUe  ipstitutions. 

The  7th  section  requireid  the  assessors  to  insert  in  the  column 
above  mentioned  the  canh  vaiu^  of  the  stock  of  all  manufacturing 
and  turnpike  corporatiom^  to  be  ascertained  by  the  sales  of  the  stock 
or  in  any  other  man^er^  d$ducting  therefrom  the  items  herein- 
before mentioned,  which  valve,  together  with  the  value  of  the  real 
estate,  ahall  constitute  the  amount  on  which  the  tax  shall  be 
assessed. 

By  the  10th  section  it  is  declared  that  ^he  capital  stock  of  every 
company  liable  to  taxation,  e^ccept  such  part  as  shall  be  excepted 
in  the  (assessment  roU  and  by  the  preceding  sections,  shall  be 
ftssessed  and  taxed  in  the  same  manner  as  the  other  real  and  per- 
sonal estate  of  the  county,  unless  49ach  company  commute. 

The  18th  section  provides  that  the  taxes  so  assessed  shall  be 
paid  out  of  the  funds  of  the  company,  and  shall  be  rateably 
deducted  from  the  dividends  of  th^se  stockholders  whose  stock  was 
toxed,  or  shall  be  charged  upon  such  stock  if  no  dividends  be  after- 
wards declared. 

We  now  come  to  the  act  of  1857,  chapter  456,  by  which  the 
preceding  provisions  were  in  sopae  respects  materially  changed. 
Section  8  of  that  act  is  in  the  following  words  :  <«  The  capital  stock 
of  every  company  liable  to  taxation,  except  such  part  of  it  as  shall 
have  been  excepted  in  the  a^essment  roll,  or  as  shall  have  been 
exempted  by  law,  together  with  its  surplus  profits  or  reserved 
funds  exceeding  10  per  cent,  of  its  capital  after  deducting  the 
assessed  value  of  its  real  estate,  and  all  shares  of  stock  in  other 
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corporations  actually  owned  bj  sach  company  which  are  taxable 
on  their  capital  stock  under  the  laws  of  this  state,  shall  be  assessed 
at  its  actual  value  in  the  same  manner  as  other  real  and  personal 
estate  of  the  county." 

From  this  brief  outline  of  the  legislation  of  the  state  on  the 
subject  of  corporate  taxation,  it  will  be  seen  that  it  has  undergone 
two  radical  changes.  It  was  first  on  the  property,  next  on  the 
capital  stock  paid  in,  and  third,  upon  its  actual  value  at  the  time 
of  the  assessment ;  and  under  each  and  all  of  these  systems,  the 
obvious  intention  was  to  assess  property  only. 

The  third  section  of  the  act  of  1857  was  in  force  in  1859,  when 
the  commissioners  of  taxes,  &c.,  for  the  city  of  New  York  assessed 
the  Bank  of  Commerce  of  said  city  on  its  whole  capital 
paid  in  and  secured  to  be  paid  in,  less  so  much  thereof  as  bad 
been  paid  out  for  real  estate,  and  refused  to  deduct  from  the 
amount  assessed  the  sum  of  (103,000  invested  in  the  stocks  of  the 
United  States,  and  which  stocks  were  actually  owned  by  the  bank 
at  the  time  the  tax  was  assessed.  A  certiorari  was  issued  out  of 
the  Supreme  Court,  on  the  application  of  the  bank,  directed  to 
said,  commissioners,  requiripg  them  to  make  return  thereto,  and 
the  commissioners  did  return  thereto  the  facts  aforesaid.  And 
the  said  court,  after  hearing  counsel,  aflBrmed  the  proceedings, 
upon  the  ground  that  the  tax  was  really  upon  the  stock  of  the 
corporation  and  not  upon  the  property  in  which  the  money  paid 
in  by  the  stockholders  was  invested.  An  appeal  was  thereupon 
taken  to  this  court.  After  argument,  the  judgment  of  the 
Supreme  Court  was  affirmed.  It  was  held  by  the  majority  of  the 
court : 

1st.  That  stock  in  the  public  debt  of  the  United  States,  whether 
owned  by  individuals  or  corporations,  is  taxable  under  the  laws  of 
the  United  States. 

2d.  That  taxation  by  the  state  of  property  invested  in  a  loan  to 
the  Federal  Government  is  not  forbidden  by  the  Constitution  of  the 
United  States,  when  no  unfriendly  discrimination  to  the  United 
States  as  borrowers,  is  applied  by  the  state  law ;  and  property  in  its 
stock  is  subjected  to  no  greater  burdens  than  property  in  general. 
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An  appeal  was.  taken  from  the  judgment  of  this  court  to  the 
Supremo  Court  of  the  United  States,  and  it  was  by  that  court 
reversed.  Nelson,  J.,  delivered  the  opinion  of  the  court  (2  Am. 
Law  Reg.  614).  He  commences  his  opinion  bj  saying  that  <<  the 
question  involved  in  this  case  is  whether  or  not  the  stock  of  the 
United  States,  constituting  a  part  of  the  whole  of  the  capital  stock 
of  a  bank  organized  under  the  banking  laws  of  New  York,  is 
subject  to  state  taxation.  The  capital  of  the  bank  is  taxed  under 
existing  laws  in  that  state  upon  a  valuation  like  the  property  of 
individual  citizens,  and  not  as  formerly,  on  the  amount  of  the 
nominal  capital,  without  regard  to  loss  or  depreciation.  Accord- 
ing to  that  system  of  taxation  it  was  immaterial  as  to  the  character 
or  description  of  property  which  constituted  the  capital,  as  the 
tax  imposed  was  wholly  irrespective  of  it.  The  tax  was  like  one 
annexed  to  the  franchise  as  a  royalty  for  the  grant.  But  since 
the  change  of  this  system  it  is  agreed  the  tax  is  upon  the  property 
constituting  the  capital.  This  stock,  then,  is  held  by  the  bank 
the  same  as  such  stocks  are  held  by  individuals,  and  alike  subject 
to  taxation  or  exemption  by  state  authority." 

After  stating  the  grounds  upon  which  it  was  sought  to  distin- 
guish the  case  before  him  from  Norton  vs.  The  City  Council  of 
Charleston^  2  Peters  449,  the  learned  judge  proceeds  :  "  It  will 
be  seen,  therefore,  that  the  distinction  claimed  rests  upon  a  limi- 
tation of  the  exercise  of  the  taxing  power  of  the  state  ;  that  if  the 
tax  is  imposed  indiscriminately  upon  all  the  property  of  the  indi- 
vidual or  corporation,  the  stock  may  be  included  in  the  valuation ; 
if  not,  it  must  be  excluded  or  cannot  be  reached." 

The  reason  why  the  states  may  not  tax  the  stocks  of  the  federal 
government,  is,  that  it  is  a  tax  upon  the  exercise  of  the  power  of 
Congress  to  borrow  money  on  the  credit  of  the  United  States,  and 
the  exercise  of  such  power  is  interfered  with  to  the  extent  of  the 
tax  imposed.  The  tax  was  declared  to  be  a  violation,  not  of  an 
act  of  Congress  merely,  but  of  the  Constitution  of  the  United 
States,  and  therefore  void. 

It  will  be  remembered  that  the  tax  thus  declared  void  by  the 
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federal  court  was  assessed  trader  the  act  of  1857,  upon  tke  cdpu 
tal  8tock  of  the  corporation  at  its  actual  value. 

These  propositions  must  be  deemed  to  be  decided  by  the  case 
of  the  People  vs.  The  Commissioners  of  Taxes. 

1st.  That  a  tax  on  the  capital  stock  of  a  corporation  at  its 
actual  value  is  a  tax  on  the  property  actually  owned  by  the  corpo* 
ration  at  the  time  the  tax  is  assessed. 

2d.  That  when  such  property  consists  in  whole  or  in  part  of  the 
stock  of  the  United  States,  it  is  exempt  from  taxation  ;  and 

3d.  A  tax  on  such  stocks,  being  the  property  of  a  Corporation, 
is  unconstitutional  and  void. 

After  the  reversal  of  the  judgment  of  this  court  by  the  Supreme 
Court  of  the  United  States,  and  in  1863,  the  legislature  of  this 
state  passed  an  act  entitled  «  An  act  in  relation  to  the  taxation 
of  moneyed  corporations."     See  chapter  240. of  the  Laws  of  1868. 

By  the  first  section  of  that  act  it  is  provided  « that  all  hanks 
and  banking  associations^  and  other  moneyed  corporations  and 
associations  shall  be  liable  to  taxation  on  a  valuation  equal  to  the 
amount  of  their  capital  stock  paid  in  or  secured  to  be  paid  tn,  and 
their  surplus  earnings  less  10  per  cent,  of  such  surplus  in  the 
manner  now  provided  by  law,  deducting  the  value  of  the  real  estate 
held  by  such  corporation  or  association  and  taxable  as  real 
estate." 

Banks  from  and  after  the  passage  of  said  act  are  liable  to  taxa« 
tion  on  a  valuation  equal  to  the  amount  of  their  capital  stock  paid 
in.  A  valuation  of  what  ?  Of  its  property  ?  If  so  then  the  stocks 
of  the  United  States  owned  by  the  bank  are,  under  the  decision 
of  the  federal  court  above  cited,  taxed  in  manifest  disregard  of 
that  decision. 

If  the  valuation  contemplated  by  the  act  is  of  the  stock  of  the 
bank,  the  case  is  still  within  the  one  cited,  for  in  that  case  the 
assessment  was  on  the  capital  stock  at  its  actual  value. 

If  there  is  to  be  a  valuation,  it  must  be  a  valuation  of  property 
of  some  sort,  and  if  it  is  of  neither  the  capital  nor  property  of 
the  corporation,  I  am  unable  to  understand  what  the  subject  of 
valuation  is  that  is  intended  by  the  act  referred  to. 
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It  is  said  that  the  words  «  shall  be  liable  to  taxation  on  a  yalaa^ 
tion,**  are  wholly  unmeaning,  that  the  act  of  1868  is  to  be  read  as 
if  no  such  words  were  in  it,  and  that  the  intention  of  the  legislature 
was  to  restore  the  provisions  of  the  Revised  Statutes  of  1830  ;  the 
act  of  1857  introducing,  as  it  is  said,  a  new  rule  of  taxation. 

Whoever  will  refer  to  the  reports  of  the  Comptroller  since  1880, 
will  find  repeated  complaints  against  the  injustice  of  the  rule  of 
taxation  prescribed  bj  the  Revised  Statutes.  It  was  found  that 
nnder  them  corporations  were  sometimes  taxed  upon  the  full  amount 
of  their  capital  when  the  largest  part  of  it  had  been  lost,  and 
when,  so  far  from  deriving  a  profit  from  their  capital  they  were 
running  in  debt. 

The  courts  had  held  that  if  a  corporation  was  in  the  receipt  of 
any  income  from  it,  it  was  liable  to  be  assessed  on  its  whole  capi- 
tal, although  one-half  or  two-thirds  might  have  been  lost  by  the 
vicissitudes  of  business.  Bank  of  Utiea  vs.  City  of  Utiea^  4 
Paige  899 ;  Farmers*  Loan  and  Trust  Oo.  vs.  The  Mayor j  ^c,  of 
New  York,  7  Hill,  261. 

It  was  to  remedy  this  injustice  that  the  act  of  1857  was  passed, 
whereby  the  actual  instead  of  the  nominal  value  of  the  capital 
stock  was  adopted  as  the  measure  of  taxation. 

Although  the  act  of  1863  does  not  declare  what  is  the  subject 
of  valuation,  the  doubt,  if  any,  is  removed  by  reference  to  other 
provisions  of  the  statutes  relating  to  taxation.  By  §  1,  title  1, 
chapter  18,  part  1st  of  the  Revised  Statutes,  all  lands  and  all  per- 
sonal estate  within  this  state  are  declared  liable  to  taxation. 

Section  3  of  the  same  chapter  declares  that  the  terms  ^^pereonal 
estate*'  and  <* personal  property**  whenever  they  occur  in  said 
chapter,  shall  be  construed  to  include  all  household  furniture,  &c., 
stocks  in  moneyed  corportions.  «  They  shall  also  be  construed  to 
include  such  portions  of  the  capitfil  of  incorporated  companies  liable 
to  taxation  on  their  capital  as  shall  not  be  invested  in  real  estate.*' 
It  was  property  that  the  legislature  intended  to  tax,  and  that 
property  was,  first,  the  real  estate  of  the  corporation,  and  second, 
its  stock,  at  a  valuation  equal  to  the  amount  paid  in  or  secured 
to  be  paid,  less  the  amount  paid  for  its  real  estate  and  stock  held 
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by  certain  corporations.  This  Tfas  the  measure  of  valuation  of 
what  the  legislature  had  just  declared  to  be  the  personal  estate  of 
the  corporation. 

The  valuation  is  to  be  made  from  year  to  year,  and  it  must 
necessarily  be  of  the  stock,  at  the  time  when  each  assessment  is 
made,  and  it  is  none  the  less  a  valuation  because  the  statute 
instead  of  the  assessors  ascertains  and  fixes  the  value.  For  these 
reasons  I  do  not  think  it  was  the  intention  to  revive  the  system 
of  taxation  introduced  by  the  Revised  Statutes.  The  measure  of 
valuation  only  was  revived. 

But  assuming  that  the  act  of  1863  is  to  be  taken  to  be  a  resto- 
ration of  the  system  of  taxation  under  the  Revised  Statutes,  I  still 
deny  that  the  tax  is  not  assessed  upon  the  property  of  the  corpo- 
ration. We  have  first  the  general  provisions  of  the  tax  laws  that 
real  and  personal  property  is  the  subject  of  taxation.  This 
excludes  the  idea  that  franchises  are  the  things  to  be  assessed  and 
taxed.  Next  we  have  the  residue  of  the  capital  stock  of  corpo- 
rations after  deducting  the  cost  of  their  real  estate,  declared  to  be 
personal  property  within  the  intent  and  meaning  of  the  same  law. 
In  view  of  these  provisions  it  cannot  be  said  that  it  was  the  inten- 
tion of  the  legislature  to  tax  some  ideal  thing,  existing  6nly  in  the 
imagination,  and  disregard  wholly  the  provisions  to  which  I  have 
just  referred. 

I  have  shown  that  before  1823  the  property  owned  by  corpora- 
tions was  taxed  in  the  same  way  and  to  the  same  extent  as  that 
of  persons.  The  act  of  1823  recognized  and  adopted  that  method 
of  taxation.  The  Revised  Statutes  required  the  taxation  to  be 
upon  the  capital,  declaring  so  much  of  that  capital  to  be  personal 
estate  as  remained  after  deducting  the  sum  paid  for  real  estate. 
The  reasons  for  this  change  are  obvious.  When  a  corporation  was 
organized,  the  amount  of  its  capital  stock  paid  in  was  taken  from 
the  individual  corporator  and  transferred  to  the  corporation.  This 
amount,  unless  subjected  to  assessment  against  the  corporation, 
would  be  relieved  from  taxation  altogether,  and  thus  injustice 
done  to  other  taxpayers  of  the  state.  If  the  tax  was  assessed 
directly  on  the  property  of  the  corporation  as  it  existed  when  the 
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assessment  came  to  be  made,  the  debts  of  the  company  must  be 
deducted  and  inquiry  made  into  the  profits  or  losses  in  its  business. 
Such  inquiries  would  involve  assessors  in  great  diflBculties,  and 
instead,  therefore,  of  assessing  the  items  of  property  owned  by  the 
corporation,  its  stock  is  made  the  subject  of  assessment. 

It  will  be  seen  by  reference  to  the  provisions  of  the  Revised 
Statutes  above  cited,  that  a  distinction  is  made  in  the  measure  of 
assessment  between  manufacturing  and  turnpike  corporations  and 
other  incorporated  companies.  Manufacturing  and  turnpike  cor- 
porations are,  like  all  other  corporations,  required  to  be  assessed 
on  their  capital^  but  it  is  on  the  capital  at  its  cash  value  in  the 
market.  Moneyed  corporations  were  required  to  be  assessed  on 
the  amount  of  capital  paid  in  or  secured  to  be  paid  in,  after  making 
certain  specified  deductions. 

Both  classes  of  corporations  were  taxed  on  capital,  but  that 
capital  was  not  measured  by  the  same  standard  of  valuation.  In 
the  one  case  it  was  the  actual  cash  value,  in  the  other  the  amount 
paid  in  without  regard  to  its  value  or  the  profits  made  or  losses 
sustained  by  the  corporation. 

The  act  of  1857  adapted  and  applied  to  all  moneyed  corpora* 
tions  the  provisions  of  the  Revised  Statutes  iA  relation  to  manu- 
facturing and  turnpike  corporations,  which  required  the  assess- 
ment to  be  made  on  the  actual  value. 

Is  the  subject  of  taxation  changed  because  the  measure  of  valua- 
tion is  altered?  If  the  property  of  a  corporation  is  actually 
assessed  when  its  stock  is  entered  in  the  assessment  roll  at  its 
cash  value,  is  not  the  same  property  taxed  when  its  stock  is  valued 
at  the  amount  originally  paid  or  secured  to  be  paid  in  ?  If  the 
assessors  found  the  value  of  the  stock  of  a  manufacturing  company 
to  be  equal  to  the  amount  originally  paid  in,  and  the  assessment 
on  that  basis  is,  in  fact,  a  tax  on  the  property  then  owned  by  the 
corporation  under  the  decision  of  the  federal  court  in  the  case  of 
the  Bank  of  Commerce^  cited  supra^  a  tax  on  the  capital  of  a 
bank  at  its  par  value  is  also  an  assessment  on  its  property  within 
the  same  decision.  It  seems  to  me  impossible  to  distinguish  the 
cases. 
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As  1  have  already  suggested,  there  T?as  a  propriety  as  well  as 
necessity  for  the  establishment  of  a  fixed  and  arbitrary  measure 
of  valuation  of  corporate  stock,  arising  from  the  difficulty  in  the 
case  of  moneyed  corporations  of  arriving  at  actual  cash  value. 
Such  arbitary  rule  of  valuation  might,  in  many  cases,  work  injus- 
tice by  assessing  property  as  existing  that  had  been  wholly  or 
principally  lost.  But  if  profits  were  made,  if  the  market  value  of 
the  stock  exceeded  the  par  value,  the  moneyed  corporation  escaped 
taxation  on  such  excess,  while  the  manufacturing  and  turnpike 
corporation  would  be  assessed  upon  the  cash  value  of  the  stock 
when  the  same  was  above  as  well  as  when  below  par. 

The  act  of  1863  is  more  severe  upon  moneyed  corporations  than 
were  the  provisions  of  the  Revised  Statutes.  Under  the  latter 
the  surplus  profits  or  reserved  funds  were  not  subject  to  assess- 
ment, but  under  the  act  of  1863  they  are  liable  to  be  assessed. 

If  the  act  of  1863  does  not  assess  the  property  of  the  corpora- 
tion, why  are  these  surplus  profits  subjected  to  assessment  ?  They 
are  no  part  of  the  capital  stodc  paid  in  or  secured  to  be  paid  in, 
as  these  words  are  understood  by  those  who  insist  that  the  capital 
stock  and  the  property  of  the  corporation  are  not  one  and  the 
same  thing.  If  these  surplus  profits  are  invested  in  stocks  of  the 
United  States  they  are  surely  exempt  from  taxation,  and  what 
good  reason  can  be  assigned  why  they  should  not  also  be  exempt 
when  they  are  purchased  with  capital  ? 

The  words  capital  and  capital  stock  are  4ised  in  several  different 
senses  as  well  in  the  statutes  as  in  common  parlance.  The  sum  spe- 
cified in  the  charter  of  a  corporation  as  the  amount  of  money 
which  it  must  have  subsoribed  in  order  to  authorize  it  to  exercise 
its  franchises,  is  called  capital  stock.  Again,  this  amount  when 
paid  in  by  the  corporators  is  called  the  capital  stock.  But  the 
more  accurate  definition  of  the  words  is  given  by  this  court,  in  the 
case  of  the  Buffalo  Mutual  Insurance  Company  vs.  Supervisors 
of  JSrie,  4  Gomst.  442,  in  which  it  was  held  that  the  stock,  or 
capital  stock,  pf  a  corporation  is  the  fund  or  capital^  consisting  of 
money  or  goods  employed  in  conducting  t/ie  business  qf  the  com- 
pany. In  other  words,  the  property  which  the  company  employed 
in  its  business. 
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Within  this  definition,  the  wofd  valtifttion,  in  the  act  of  1863, 
becomes  very  significant,  and  manifests  an  intention  on  the  part 
of  the  legislature  to  treat  the  capital  as  property,  and  to  subject 
it  to  taxation  as  snefa. 

It  seems  to  me,  therefore,  that  from  these  several  provisions  of 
the  statutes,  and  from  the  decisions  of  the  courtd,  it  is  obvious 
that  the  capital  stock  of  a  corporation  is  the  property  which  it  owns, 
and  which  it  uses  in  the  transaction  of  its  business;  and  {hat  when 
the  law  requires  the  capital  of  a  corporation  to  be  taxed,  it  means 
the  property  thus  owned  by  it^  and  which  represents  the  capital ; 
and  when  it  directs  the  valuation  of  the  stock,  the  valuation  must 
he  regulated  by  the  value  of  the  property  so  owned,  unless 
another  and  arbitrary  valuation  is  required  to  be  made. 

If  I  aia  right  in  thiS|  then  United  States  stocks  owned  by  the 
bank  at  the  time  ftn  assessmetit  is  made  are  taxed,  if  the  whole 
capital  is  taxed  without  exempting  such  stocks,  in  direct  violation 
of  the  authority  of  the  federal  governnient. 

Thefe  is  nothing  in  any  of  the  provisions  of  the  tax  laws  that 
gives  support  to  the  position  that  the  tax  upon  the  capital  stock, 
required  by  the  aot  of  1863,  is  in  effect  a  tax  on  the  franchise,  or, 
as  Judge  NfiLBOiT  expresses  it,  a  royalty  for  the  grant  of  the  fran- 
chise. A  franchise  is  undoubtedly  property,  and  it  may  be  taxed, 
and  it  is  quite  probable  that  such  a  tax  would  not  conflict  with  the 
t^iMdsiitUtion  or  laws  of  the  United  Stated.  But  I  cannot  find  that 
atiy  such  tax  hais  ever  been  assessed  in  this  state,  and  so  radical  a 
change  in  the  system  of  corporate  taxation  would  not  be  intro- 
duced without  clearly  manifesting  such  intention.  Non«  has  been 
manifested. 

Again,  it  would  be  somewhat  absurd  to  assess  a  bank  a  gross 
sum  on  its  franchise  and  then  deduct  from  it  money  paid  out  for 
feal  estate  and  stock  held  in  such  corporation  by  the  state,  and 
literary  and  charitable  associations,  t^  the  legislature  had,  in 
.the  act  of  1863,  expressly  provided  that  the  franchise  might  be 
aeaoMed)  and  then  authorized  the  foregoing  deduction,  no  person 
could  wink  so  hard  as  hot  to  see  that  it  was  designed  as  an  evasion 
of  the  decision  of  the  Supreme  Court  of  the  United  States. 
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I  entertain  no  doubt,  tbat  tbe  tax  assessed  on  tbe  relator  was 

a  tax  on  the  stocks  of  tbe  United  States  held  by  it,  and  which  are 
exempt  from  taxation  by  the  constitution  and  laws  of  the  United 
States,  nor  that  such  tax  is  nnconstitutional  and  Yoid. 

Wright,  J.,  concurred  with  Mullen,  J. 

The  qaesiion  raised  in  this  cue  is  s  case.  Yei  we  cannot  aToid  the  eonclu* 
fresh  illustration  of  the  inherent  diffi-  sion,  that  the  present  tax  is  in  sab- 
cuUy  in  oar  complex  form  of  goyem-  stance  a  tax  npon  the  secaritiea  of  the 
ment,  of  drawing  the  line  between  the  United  States.  Some  reliance  has  been 
rights  of  the  General  Government  and  placed  by  those  who  aastain  the  tax  oa 
the  powers  of  the  respective  states.  On  an  expression  by  Nslsoh,  J.,  in  the 
the  one  hand,  the  instraments  of  the  Supreme  Court  of  the  United  States 
General  Government,  such  as  securities,  (People  va.  Com*n.  of  Taxes,  2  Am.  Law 
are  exempt  from  state  control  or  tax^  Beg.  N.  S.  614)  that  a  tax  of  this  kind  is 
tion ;  on  the  other,  the  states  may,  by  a  a  tax  on  the  corporate  franchise.  This 
device  derived  from  some  conceded  remark  was,  however,  merely  a  dictum, 
power,  attempt  to  substantially  exer-  Such  eridently  was  not  the  intention 
cise  the  control  which  has  been  ex-  of  the  legislature,  and  no  stress  was 
pUcitly  denied  to  them.  In  the  present  laid  apon  this  view  by  any  membeia  of 
case  it  is  notorious  that  the  Legislature  the  coart  in  deciding  the  principal  case. 
of  New  York  disguised,  under  a  thin  For  the  sake  of  the  utmost  brevity  con- 
veil,  its  intention  to  thwart  in  part  the  sistent  with  clearness,  and  without  re- 
dedsion  of  the  federal  judiciary,  that  tiewing  or  repeating  the  arguments 
United  States  securities  are  not  subject  found  in  the  judges'  opinions,  our  views 
to  state  taxation.  It  is  well  known  that  are  submitted  in  the  form  of  proposi* 
the  banks  of  New  York  are  very  large  tions. 

holders  of  these  securities,  and  that  in  I.    It  seems  to  ns   that  there  is  a 

the  exigencies  of  the  times,  it  may  be  marked  distinction    between   the   law 

necessary  to  call  on  them  to  subscribe  under  which  this  case  was  decided  and 

for  more.      Prudence  would    seem  to  the  Revised    Statutes.      The    Revised 

dictate  that  they  should  be  placed  in  no  Statutes  substantially  provided   for  a 

inferior  condition  to  other  holders  of  tax  on  the  capital  stock  of  moneyed  eor- 

these  securities.     Yet  the  legislature  porations  paid  in,  and  secured  to  be  paid 

has  taxed  them,  while  most  other  cor-  in,  excepting  the  sums  paid  for  real 

porations  as  well  as  individuals  are  ex-  estate.    The  assessors  were  in  no  case 

empt.    As  the  law  stands  at  present,  to  estimate  the  value  of  the  real  estate, 

the  leg^islative  design  has  been  success-  unless  it  happened  to  be  situated  within 

ful.     The  decision  is,  however,  subject  their  own  town  or  ward.  This  valuation 

to  review  by  the  Supreme  Court  of  the  was  made  for  the  purpose  of  local  taxa- 

United  States.  tion.    Under  this  system,  every  ^lesMBt 

Our  own  views  upon  this  sul^ect  may  necessary  for  an  assessment  of  taxes  on 

he  extreme ;  and  it  is  with  unfeigned  capital  stock  was  furnished  in  advance 

diffidence  that  we  venture  to  differ  ftrom  to  the  assessors.     They  had  a  mere 

the  nugority  of  the  court  in  the  present  clerical  duty  to  perform,  which  was  to 
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deduct  the  ttimx  paid  for  real  eafate  from  arbitrary  standard  of  the  statute.  Every 

the  capital  stock  paid  in.     Under  the  interest  is  thus  the  subject  of  valuation ; 

law  of  1863,  three  interests  are  men-  one  is  measured  by  a  fixed  standard; 

tioned — capital    stock,    earnings,    and  the  other  two  by  the  best  judgpnent  of 

real  estate.     There  is  a  plain  departure  the  assessors.     Their  minds  act  in  each 

from    the    language    of  the    Revised  ease ;  in  one,  the  evidence  of  value  is 

Statutes  concerning  real  estate.     The  ftmiished  by  the  statute ;  in  the  other 

assessors  are  not  required  to  deduct  the  two,  the  evidence  is  unrestricted.  Under 

**  sums  paid  for  real  estate,"  but  **  the  this  view  the  United  States  securities 

value  of  the  real  estate."    This  may  be  Should  have  been  deducted  from  the 

much  more  or    much    less    than   the  snlject  valued,   and  a    tax  including 

amount  paid  for  it.     The  worth  of  the  them  is  void. 

real  estate  can  only  be  ascertained  by  a  II.  But  assuming  that  the  intention 
valuatiorif  or  act  of  the  mind  on  the  part  of  the  legislature  was  to  restore  the 
of  the  assessors.  The  same  remark  system  established  under  the  Revised 
may  be  made  of  the  surplus  earnings.  Statutes,  we  are  still  of  opinion  that  the 
The  only  method  of  ascertaining  the  tax  is  upon  property,  and  that  the  ob- 
eamings,  is  by  an  estimate  of  their  jeot  of  that  legislation  was  to  establish 
▼alue,  or  by  a  valuation.  They  do  not  an  arbitrary  standard  of  valuation  of 
always  appear  in  the  form  of  money,  capital  stock  as  property, 
but  rather  in  the  guise  of  commercial  If  we  look  at  a  bank  at  the  moment 
paper,  and  it  might  be  necessary  to  of  its  organization,  it  cannot  be  denied 
determine  whether  it  was  available  or  that  a  tax  on  its  capital  stock  is  a  tax 
worthless.  The  third  interest  would  on  its  property.  The  langusge  of  the 
logically  require  an  estimate  also,  but  Revised  Statutes  leads  to  the  same  con- 
the  law  arbitrarily  provides  that  the  elusion.  The  capital  stock  actually  j>atrf 
assessors  need  not  exercise  any  actual  m,  or  secured  to  be  paid  in,  is  the  sub- 
judgment,  but  must  accept  an  arbitrary  ject  of  assessment ;  the  tumt  paid  for 
valuation,  depending  on  the  capital  real  estate  are  to  be  deducted.  These 
stock  paid  in.  The  system,  under  the  words  are  unmeaning  unless  they  apply 
two  laws,  is  so  different  that  we  think  to  property.  Nothing  can  show  the 
no  safe  conclusions  can  be  drawn  from  intention  more  clearly  than  the  10th 
the  decisions  under  the  Revised  Stat-  section  (1  Rev.  Stat.  416,  {  10):  <*The 
ntes,  which  will  apply  to  the  law  of  capital  stock  of  erery  company  liable  to 
1868.  In  other  words,  when  the  law  taxation,  except  such  part  of  it  as  shall 
of  1868  provides  for  taxation  on  a  valua'  have  been  excepted  in  the  assessment 
Hon  equal  to  the  amount  of  capital  roll,  and  by  the  previous  sections  of 
stock  paid  in  and  surplus  earnings,  this  title,  shall  be  assessed  and  taxed  in 
deducting  the  value  of  real  estate,  the  the  same  manner  as  the  other  real  and 
word  "valuation*'  is  employed  in  its  or-  personal  estate  of  the  county,"  &o.  All 
dSmBiy  WBse  of  « estimation"  as  to  capital  stock  is  here  used  as  synony- 
■nrplns  earnings;  the  word  value  is  mous  in  meaning  with  real  and  per- 
•mployed  as  to  real  estate  in  the  signi-  sonal  esUte,  although  two  modes  of 
iMtlon  of  the  result  of  an  act  of  valua-  assessing  it  are  provided.  The  phrase 
tien,  and  no  reason  is  perceived  why  •<  capital  stock,"  is  not  used  in  a  techni- 
tfao  word  "  valuation"  should  not  have  cal  sense ;  if  it  were,  it  would  not  have 
*tlie  same  sense  in  Its  application  to  been  distributed  into  "real  and  per- 
c^plUl  flteek,  except  that  the  jndgment  tonal  estate."  If  then  a  bank,  sinee 
«f  th«  aaoMMTf  is  eoBtrdM  by  the  ito  organisation,  kaa  sustained  no  de- 
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preeisiioa    of  its    property,  and   has  viduals  posaesa.     Bejond  doubt,  it  ean 

employed  ita  capital  in  the  ordinary  when  only  state  action  is  concerned. 

botineas  of  banking,  dividing  ita  earn-  There  are  no  general  restrictions  in  the 

ings  among  ita  atockholdera,  a  tax  on  state  constitution  upon  the  legislative 

an  amount  equal  to  ita  capital  atook,  it  exercise  of  the  power  of  taxation.    But 

a  tax  on  ita  whole  properly.     In  the  it  is  a  yery  different  question,  whether 

exeeptional  caae,  where  ita  atook  has  thia  can  be  done  when  its  effect  would 

been  depreciated,  the  tax  ia  atill  on  ila  be  to  interfere  with  a  power  of  the 

property,  though   all  inquiry  into  ita  Qeneral  Goyemment.    Suppose  that  the 

aotual   amount   is    precluded   by    the  New  York  Legialature  had  frankly  stated 

statutory  role.     It  does  not  aeem  that  ita  intention — auppose  it  had  enacted  in 

the  case  is  different  from  a  law  which  the  body  of  the  law  that  the  corporation 

ahoiild  proyide  that  taxes  should  be  laid  ahonld  be  taxed  upon  an  amount  equal 

on  indiyidnals  upon  an  amount  equal  to  to  the  capital  atock  paid  in,  deducting 

the  property  which  they  poaaeaaed  at  the  yalue  of  its  real  estate,  but  without 

the  last  atate  census.     If  their  property  *ny  deduction  for  its  United  States  se- 

continued  unchanged   in    amount,    an  curitiea.     Would  auch  a  law  haye  been 

assessment  would  be  made  upon  their  oonatitutional  ?    We  think  not.    Tet  the 

actual  eatates.    If  it  had  appreciated  or  legislature  has  aubatantially  done  this, 

depreciated,  an  unchanging  tax  would  It  haa  directed  the  value  of  real  estate 

still  be  leyied.    In  other  words,  such  a  to  be  deducted  from  capital  stock,  thus 

law  would  cause  a  uniform  inatead  of  a  taoitly  including  United  Statea  aecuii- 

^flnotuating  charge  upon  the  tax-payers,  tiea,  and  required  the  value  of  aurplus 

in  referenee  to  their  property.    Such  a  earnings  to  be  added,  even  though  in- 

system  may  haye  ita  adyantagea.    The  yeated  in    the  bonds  of   the  General 

land-tax  in  England  is  of   this  kind.  Goyemment.    The  United  Statea  aeon- 

<*In  the  year  1692,  a  general  yaluation  ritiea,  aa  we  haye  preyiously  aaid  (2 

was  made  of  the  inoome  of  all  the  land  Am.  Law  Eeg.  N.  S.  89),  are  the  inslra- 

in  the  country,  and  upon  that  yahiation  menta  or  machinery  by  which  the  power 

the  land-tax  continuea  to  be  leyied  to  of  Congress  to  borrow  money  is  exer- 

this  day,  so  that  the  tax  of  four  shillings  cised.  No  state  can  by  any  law  interfere 

in  the  pound  upon  the  rents  of  land,  is  with  the  free  and  unrestricted  use  of 

a  fifth  of  its  rent  in  1692,  and  not  of  the  these  instruments.     It  would  seem  that 

actual  rent  at  the  present  day"  (Sat's  so  transparent  a  deyioe  to  impede  their 

Pol.  Economy  440,  Philadelphia  trans-  action  as  this  recent  one  of  the  New 

lation,  18a2).    If  the  land  should  be-  York  Legislature,  should  not  be  sns- 

oome  yalneless,  there  eould  be  no  doubt  tained. 

that  the  owner  would  still  be  taxed  on        The  argument  ah  ineonvenienti  is  here 

his  property  at  an  arbitrary  yaluation.  yery  strong.     If  the  state  legislature 

Tf  the  New  York  Reyised  Statutes  had  can  in  this  circuitous  manner  tihwvt 

provided  that  lands  belonging  to  mo-  the  action  of  the  General  Goyernnmt, 

nsyed  corporations  should  be  taxed  at  the  power  of  Congress  to  borrow  money 

a  yaluation  equal  to  the  amount  paid  is  greatly  restricted,  if  net  praetioaUy 

for  them,  the  provision  would  have  been  nullified.    From  the,  nature  of  tk»  ttMe^ 

quite  analogous  to  the  English  land-Ux.  this  power  mnst  be  exercised  in  cqwih- 

III.  The  question  recurs,  whether  the  tion  with  the  moneyed  corpvatieas  at 

atate   legislature   can    oonstitutionally  our^great  commercial  centres.    An  an- 

praclade  all  inquiry  into  the  amount  of  friendly  er  indifferent  legielatvta  ttighi 

^opetfy  whieh  oorporations  or  indi-  have  the  Qeimmlflef  efimeat  mw^tWy 
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under  its  eontrol.  It  msy  double  the  them  would  be  tolerated,  while  in  the 
tax  on  corporations,  and  proportionally  present  case,  under  the  mask  of  friend- 
exempt  indiyidnals.  It  may  increase  ship,  a  deadly  stab  may  be  given  to 
corporate  burdens  for  the  reason  that  national  credit.  It  is  no  answer  to  say 
aid  has  been  afforded  to  the  United  that  this  will  not  be  done ;  the  fact  that 
States.  Such  a  power  is  far  more  sus-  it  may  be  done,  is  a  strong  argument 
ceptible  of  abuse  than  a  state  tax  on  against  the  existence  of  the  power. 
United  States  securities.  In  that  case,  T.  W.  D. 
no   unfriendly  discrimination    against 
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CAPITAL  HINTS  IN  CAPITAL  CASES. 

BY  DAVID  PAUL  BROWN. 

Firmness  and  decision  are  as  necessary  as  knowledge  and  talent ; 
the  heart  can  do  almost  as  well  without  the  head,  as  the  head 
without  the  heart.  There  can  be  no  cold-blooded  defence.  An 
appropriate  and  becoming  manner  is  scarcely  less  necessary  than 
appropriate  and  becoming  matter.  A  judicious  and  clear  develop- 
ment of  the  facts  of  a  case  is  as  important  as  the  ablest  and  most 
eloquent  argument.  In  a  doubtful  case,  a  skilful  examination 
alone  may  secure  a  verdict ;  but  the  best  argument,  without  such 
an  examination,  will  generally  result  in  a  failure.  An  artist  can- 
not paint  without  his  colors ;  and  the  facts  derived  from  the  testi- 
mony, are  the  colors  or  materials  for  the  speech. 

There  is  what  may  be  Called  an  argumentative  cross-examination, 
which  exhibits  to  the  jury  the  reasoning  of  the  counsel,  in  imme- 
diate, direct  connection  with  the  evidence  of  the  witness.  For 
instance,  suppose  the  following  cross-examination  of  a  witness : 

Have  you  had  any  dispute  or  difference  with  the  defendant? 
No.    Have  yon  been  upon  friendly  terms  with  him  for  many  years  ? 

1  The  following  hints,  nov  revised  and  extended  by  their  author,  will  commend 
themselTes  to  the  bar,  no  less  by  their  intrinsic  merits  than  by  their  authority,  as 
the  mature  advice  of  a  gentleman,  who  In  a  practice  of  nearly  half  a  century,  has 
eojoyed  eminent  saocess  in  the  most  important  criminal  oases. — ^Eds.  Law  Bio. 

Vol.  XIL— 86 


562  LEGAL  inSCELLANT. 

Yes.    Have  yon  been  under  obligstions  to  him  ?  Yes.    Well,  theOy 

having  had  no  difference,  but  being  for  a  long  time  upon  friendly 
terms,  and  being  also  under  obligation  and  bound  in  gratitude 
to  him,  how  did  it  happen  that  700  were  so  yigilant  and  active  in 
your  efforts  for  his  detection  and  conviction  ? 

An  examination  of  this  character  can  scarcely  fail  justly  to  pro- 
duce most  unfavorable  impressions  of  the  witness. 

Again,  it  is  sometimes  judicious  to  compel  him  to  exhibit  his 
own  unworthiness  of  belief,  by  bringing  before  him  direct  and  une- 
quivocal contradictions  in  his  testimony,  and  then  asking  him  to 
explain  and  reconcile  them  if  he  can.  I  have  seen  a  witness  struck 
dumb  by  this  mode  of  cross-examination ;  and,  in  many  cases,  it  ia 
much  better  thus  to  present  it,  than  to  reserve  the  contradiction 
for  after  discussion ;  it  is  fresher,  fairer,  more  candid,  and  more 
efficient. 

Before  you  venture  upon  the  trial  of  a  capital  case,  be  well 
assured  in  your  own  mind  that  you  are  competent  for  the  hazard- 
ous duty  you  are  about  to  assume.  Remembet  the  blood  of  the 
defendant  may  be  upon  you  if  your  task  be  feebly  performed,  and 
do  not,  therefore,  allow  a  feverish  desire  {or  premature  notoriety,  in 
a  case  of  great  popular  excitement,  to  blind  you  to  the  difficulties 
and  dangers  by  which  you  will  be  inevitably  surrounded.  The 
trumpet  of  fame  cannot  drown  the  small  still  voice  of  remorse. 

Being  well  assured  that  you  are  able  in  point  of  intellect  and 
knowledge,  be  equally  well  convinced  that  your  feelings  are  deeply 
enlisted  for  the  hapless  being  you  are  called  upon  to  defend,  and 

« 

that  these  feelings,  instead  of  impairing  your  efforts,  will  contri- 
bute to  strengthen  and  enforce  them.  You  should  feel  as  though 
you  were  defending  yourself,  which  you  will  naturally  do  by  con- 
stantly holding  in  view  the  life  of  the  prisoner,  the  gibbet,  and  his 
forlorn  and  heart-stricken  survivors. 

You  must  know  no  fear  but  that  of  failure^  and  even  that,  you 
must  permit  nobody  else  to  discover  through  you.  Waive  no  right 
that  you  possess  that  may  affect  the  defendant — ^yield  tribute  to 
no  authority  that  is  illegitimately  exerted  to  his  injiury'^Hrecolleot 
yoQ  guard  the  citadel  of  human  life— be  wary,  and  be  firm.    The 
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judge  and  the  jnrj,  it  is  true,  may  take  the  life  of  the  prisoner^ 
but  you  are  not  to  give  it  away.  They  must  reach  it  over  your 
own  prostrate  body. 

In  all  you  think,  and  say,  and  do,  remember  your  strength  is 
nothing.  There  is  but  one  arm  that  is  powerful  to  saye,  and  in 
relying  upon  that  arm,  you  derive  a  support,  the  mere  conscious- 
ness of  which  is  both  a  sword  and  shield  in  the  hour  of  extremest 
peril.  You  may  not  acquit  the  guilty ;  nay,  you  may  not  acquit 
the  innocent ;  but  you  will  at  least,  by  a  firm,  faithful,  and  fear- 
less discharge  of  your  duty,  acquit  younelf! 

I  have  said  that  manner  is  scarcely  less  necessary  than  matter- 
indeed,  rightly  considered,  it  is  matter. 

Tou  must  enter  upon  the  trial  of  a  capital  case  as  a  physician 
should  enter  the  death-bed  scene — calmly,  gravely,  solemnly — all 
eyes  are  upon  you — all  hopes  are  upon  you — all  fears  are  upon 
you. — There  is  no  time  for  flippancy,  agitation,  or  irresolution — 
much  less  for  smiles  or  merriment.  Sport  would  as  well  become  a 
charnel-house. 

Stand  by  the  prisoner  while  he  makes  his  ohallenges ;  advise 
with  him,  comfort  him,  and  sustain  him.  When  you  repeat  his  chal- 
lenges, do  it  in  a  mild  and  inoffensive  way,  lest  you  may  create 
enemies  J  while  your  chief  object  is  to  secure  friends. 

If  you  ever  challenge  for  cause,  and  the  challenge  fail,  be  cer- 
tain that  you  have  not  exhausted  your  right  to  peremptory  chal- 
lenge, and  invariably  exercise  it. 

Never  challenge  the  twelfth  juror,  unless  you  are  reasonably 
certain  that  he  who  may  be  called  in  his  place,  will  be  more  favor- 
able to  the  prisoner. 

The  jury  being  complete,  deliberately  proceed  to  the  trial  of  the 
cause.  I  say  deliberately — no  hurry — no  confusion— no  gossip—^ 
no  levity — ^no  divided  attention — ^note  everything  with  the  "  very 
comment  of  your  soul  ;*'  and  wbile  you  look  at  all^  bear  in  mind 
the  prisoner,  and  all  connected  with  him,  look  at  you. 

If  the  unhappy  man  have  a  family,  much  as  it  may  oost,  the 
family  should  be  present  in  the  hour  of  his  extremest  need.     He 
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will  suffer  more,  and  they  will  suffer  more,  by  their  absence.  Their 
presence  gives  a  proper  tone  and  complexion  to  the  awful  scene. 
It  is  worth  a  thousand  fancy  sketches  of  domestic,  parental,  con- 
jugal, or  filial  agony.  When  the  verdict  shall  be  returned,  take 
your  post  by  the  prisoner,  calm,  collected,  prepared  for,  and  eqtud 
to  either  fortune. 

If  your  efforts  should  be  crowned  with  success,  be  grateful  to 
that  power  which  controls  all  things,  but  exhibit  no  vain  spirit 
of  triumph.  If  the  defendant  be  convicted,  nerve  yourself  to 
receive  and  bear  the  blow,  and  do  not  despair,  much  still  remains 
to  be  done. 

After  a  verdict  of  guilty,  if  you  doubt  the  sufficiency  of  the  evi- 
dence, or  charge  of  the  court,  or  the  decision  of  the  judge  upon 
the  points  of  law,  or  fairness  of  the  jury,  move  for  a  new  trial. 

If  none  of  these  grounds  existy  or  if  you  should  urge  them  im- 
9itece8^ulljfj  enter  a  motion  in  arrest  of  judgment,  provided  there 
is  any  actual  or  supposed  error  upon  the  face  of  the  record. 

If  this  effort  should  also  fail,  the  next  awful  step  will  be  the 
judgment.  Here,  too,  you  must  be  present,  and  when  the  judge 
inquires  of  the  prisoner  what  he  has  to  say  why  sentence  of  death 
should  not  be  pronounced  against  him,  if  there  be  any  such  rea- 
son, be  careful  that  it  be  supplied. 

The  sentence  having  been  passed,  the  death-warrant  issues — 
yoiir  application  for  a  pardon  has  been  refused — the  drop  falls — 
and  then,  and  not  till  then,  your  duties  are  done. 

To  conclude,  the  condition  of  an  advocate  for  a  defendant  in  a 
capital  case  may  be  aptly  compared  to  that  of  a  commander  of  a 
ship  in  a  storm :  the  cordage  snaps,  the  masts  go  by  the  board, 
the  bulwarks  are  carried  away — ^her  hull  springs  a  leak — every 
dependence,  from  time  to  time,  fails,  and  ruin  appears  to  be  inevi- 
table :  but  still,  amidst  the  <«  wreck  of  matter,"  sustained  by  the 
immortal  mind,  with  a  resolved  will,  the  gallant  commander  stands 
by  his  helm  to  the  last,  determined  either  to  steer  his  shattered 
vessel  into  port,  or  to  perish  gloriously  in  the  faithful  discharge 
of  his  duty. 
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ADDENDA. 

Cballenge  your  jury  with  referoBce  to  their  religion,  their  bnsi- 
iiess,  their  associatioiiy  their  localities,  their  ooantenances,  but 
above  all  their  tone  and  manner  in  answering  the  preliminary 
inquiries  in  regard  to  their  competency  to  sit  as  jurors. 

After  the  jury  shall  have  been  regularly  impannelled  and 
charged  with  the  case,  guard  them  carefully  against  all  out-door 
prejudice,  newspaper  publications,  and  exposure  to  public  influ- 
ence— at  the  same  time  contribute,  as  far  as  possible,  to  their  com- 
fort and  convenience  in  the  sanctuary  of  their  deliberations. 

Recommendations  to  mercy  often  induce  a  conviction  of  a 
higher  instead  of  a  lower  offence  ;  and  always  imply  that  some  of 
the  jury  are  not  fully  satisfied  with  the  verdict  they  render.  A 
prisoner  who  is  clearly  guilty  is  entitled  to  no  such  recommenda- 
tion, and  if  'not  clearly  guilty,  he  does  not  require  it ;  but  he 
should  either  be  acquitted,  or  his  offence  reduced  to  that  grade  of 
which  there  was  no  reasonable  doubt. 

If  the  case  is  to  turn  upon  the  question  between  murder  in  the 
first  and  second  degree,  impress  upon  them  the  injustice  of  a  com- 
promise verdict  for  the  chief  offence  accompanied  by  a  recom- 
mendation to  mercy.  By  proposing  such  a  recommendation  the 
shrewder  portion  of  the  jury  often  induce  those  who  incline  to  an 
inferior  grade  to  unite  in  a  verdict  for  the  capital  offence.  The 
recommendation  in  such  a  case  is  cruel  rather  than  kind.  It  is  of 
no  possible  service,  as  the  court  has  no  power  to  exercise  mercy 
on  such  a  conviction.  Juries  are  thus  deluded  into  a  compromise 
of  conscience  and  a  disregard  of  reasonable  doubts,  which  should 
incline  them,  if  not  to  an  acquittal,  to  a  conviction  of  an  inferior 
crime.  The  jury  should  exercise  their  own  mercy  in  weighing  the 
evidence  of  the  case,  and  a  want  of  unanimity  should  always  lead 
to  a  more  careful  and  minute  examination  of  their  respective 
views.  Compromises  have  always  been  dangerous,  from  the  time 
of  the  compromise  between  Mark  Anton;,  Octavius  Caesar,  and 
Lepidus,  which  led  to  the  death  of  some  of  the  noblest  citizens  of 
Rome. 
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In  excepting  to  the  opinion  of  the  Court  upon  questions  of  evi- 
dence, be  careful  to  have  the  question  reduced  to  writing,  the 
decision  and  the  exception  noted  and  signed  by  the  judge.  A 
life  was  once  nearly  lost  by  these  matters  not  haring  been  strictly 
attended  to.  Our  most  valuable  knowledge  sometimes  springs  from 
haying  fallen  into  dangerous  errors.  Habit  should  strengthen 
wisdom.  Adopt,  therefore,  an  inflexible  rule  and  never  waive  its 
application.  Bemember  a  writ  of  error  is  of  no  use,  nor  will  an 
allocatur  even  be  granted,  unless  the  error  be  explicntly  presented 
upon  the  judge's  notes. 

If  the  charge  be  against  you,  except  to  it,  but  not  in  the  pre- 
sence of  the  jury ;  and  to  make  matters  «  doubly  sure,"  as  judges 
do  not  often  write  their  entire  charges,  a  phonographer  should  be 
employed  to  furnish  a  literal  copy  and  thereby  prevent  future 
difficulty,  should  ulterior  proceedings  become  necessary. 


im 
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supasMX  cauBT  or  Massachusetts.^ 

Attorney — Claim  for  Servxces-r- Statute  of  Limitations. — The  statute 
of  limitations  does  not  begin  to  run  against  ed  j  part  of  the  claim  of  an 
attorney  at  law  for  services  rendered  and  moneys  paid  in  conductiDg  a 
suit  to  its  termination,  under  a  general  employment,  until  the  final  entry 
of  judgment  therein :  Elioi  vs.  Latcton, 

Contract — Lien —  Vessd, — Under  a  contract  to  build  three  light  vessels 
for  the  United  States^  and  to  deliver  them  completed  within  a  fixed  time, 
and  to  be  governed  during  the  progress  of  the  building  of  them  by  the 
directions  of  an  agent  of  the  United  States,  and  to  perform  the  work  to 
his  satisfaction,  for  a  price  to  be  paid  after  their  completion^  with  a  pro- 
vision that  the  United  States  may  at  any  time  declare  the  contract  null, 
no  title  to  the  vessels  passes  to  the  United  States  until  their  completion 

^  From  Charles  Allen,  fisq.,  Reporter,  to  appear  in  Vol.  VII.  of  his  Beports. 
The  abstracts  in  our  June  number,  erroneously  stated  as  from  VoL  VI.,  will  also 
appear  in  VoL  Vll. 
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and  deliyerj,  and  a  Hen  ezi0ts  and  maj  be  enforeed  upon  'one  o£  Uiem  in 
&yor  of  one  wlio  kas  foniiahed  to  tlieir  bvilder  timber  which  has  been 
used  in  iite  cooatraotion,  although  no  apeoifio  portion  of  the  timber  was 
dfisignated  or  ^propriated  to  each  of  the  vessels;  aad  the  United  States, 
by  aoeepting  the  yessek  npon  their  isosipletiott,  take  i^  tide  siibjest  to  the 
lien :  Brig^  ti  al,  vs.  A  Liyht  Boat 

A  light  boat  built  aad  adapted  to  be  used  as  a  floating  light  is  a  vessel 
npon  which  a  lien  for  materiak  furnished  may  attach^  under  Gen.  Sts.  c. 
151,  §12:  U. 

The  city  ordinance  of  New  Bedford,  prohibiting  (jie  sale  of  any  timber 
brought  into  the  city  for  sale,  without  a  survey,  does  not  apply  to  timber 
delivered  there  to  be  used  for  a  specific  purpose  under  a  special  contract 
made  elsewhere :  Id. 

Promisaary  Note. — A  written  contract  in  this  form :  ^'  Twelve  months 
after  date,  we  promise  to  pay  to  onrselves  or  order  three  hundred  and 
twenty-one  dollars  for  value  received,  payable  in  Boston,  and  subject  to 
the  policy.  J.  8.  &  Co.''  (Indorsed)  '<  Pay  to  the  order  of  the  Anchor 
Insurance  Co.  J.  S.  ft  Co./'  is  not  a  negotiable  promissory  note: 
American  Exchange  Bank  vs.  Blanchard, 

JPrwntnoty  Note — Liahility  of  One  not  the  Maker — Authority  io 
Sign. — ^Liability  as  the  maker  of  a  promiss<Hry  note  which  is  signed  by 
another  person  with  his  own  name  alone,  without  words  of  procuration, 
cannot  be  established  by  proof  that  the  person  sought  to  be  charged 
employed  the  signer  of  the  note  to  carry  on  business  for  him,  that  the 
note  was  given  for  the  price  of  articles  used  in  the  business,  and  that  he 
subsequently  admitted  the  signer's  authority  '^to  sign  the  note  for  him  i" 
Brown  vs.  Parker, 

Promissory  Notes — Collateral  Security — Application  by  Holder. — A 
creditor  who  holds  security,  without  special  stipulations  for  its  application, 
for  various  notes  due  from  his  debtor,  some  of  which  bear  the  names  of 
sureties,  may,  in  case  of  the  insolvency  of  the  principal  debtor  and  of 
some  of  the  sureties,  apply  the  same  towards  the  payment  of  such  of  the 
notes  as  may  be  necessary  for  his  own  protection ;  and  solvent  sureties 
upon  other  of  the  notes  cannot  avail  themselves  thereof  in  any  way,  in 
equity,  without  paying  or  ofiering  to  pay  the  whole  of  the  notes  for  which 
the  security  was  given :   Wilcox  et  ah  vs.  The  Fairhaven  Bank  et  al. 

Railroad  Company — Loss  of  Baggage — Connecting  Lines. — If  various 
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Tulroad  oompanies  whose  lines  oonnect  together  from  Massaclmsetts  into 
the  British  Provinces  have  arranged  together  for  an  excursion  train  orer 
their  several  roads,  and  the  company  at  this  end  of  the  route  issues 
tickets  with  coupons  attached  for  the  whole  distance,  and  its  agent  refuses 
to  give  a  check  for  the  luggage  of  a  purchaser  of  such  ticket,  sajring  that 
the  same  "  would  he  perfectly  safe,  as  he  was  to  go  through  with  them," 
and  the  luggage  is  accordingly  put  into  one  of  the  company's  baggage- 
cars,  which  is  sent  through  the  whole  distance  in  charge  of  its  agent,  the 
company  is  liable  if  the  luggage  is  lost  anywhere  upon  the  route :  Najac 
vs.  Boston  and  Lowell  Railroad  Company. 

Right  of  Way — Acquisition  of  hy  User. — A  right  of  way  as  appurte- 
nant to  land,  may  be  acquired  by  the  adverse  use,  for  twenty  years 
together,  of  several  persons  in  succession,  who  claim  under  the  same  title; 
and  a  grant  of  the  land,  "  with  the  privileges  thereunto  belonging/'  to 
have  and  to  hold  the  same  "  with  all  the  privileges  and  appurtenances," 
by  an  owner  who  has  commenced  such  use,  constitutes  a  sufficient  privilj 
of  estate  to  enable  the  purchaser  to  avail  himself  of  his  grantor's  use : 
Leonard  vs.  Leonard, 

Polygamy — Indictment  for — Divorce  as  a  Defence — Onus  Prohandi. — 
If  the  defendant  in  an  indictment  for  polygamy  relies  upon  a  divorce  as 
a  justification  of  a  second  marriage,  it  is  incumbent  on  him  to  prove  it : 
Commonwealth  vs.  Boyer, 

COURT  OF  APPEALS  OF  NEW  TORK.^ 

Arbitration — Void  for  Want  of  Jurisdiction  of  Subject- Matter — Mar' 
ried  Woman — Separate  Estate. — The  submission  to  arbitration  of  any 
claim  to  a  freehold  in  real  estate,  being  prohibited  by  statute,  is  not 
merely  voidable,  but  is  void  and  incapable  of  ratification  :  Wiles  vs.  Peck. 

Since  the  act  of  1849,  for  the  protection  of  the  rights  of  married  women, 
it  seema  that  no  acknowledgment  is  requisite  to  a  conveyance  of  the  sepa- 
rate estate  of  one :  Id. 

Married  Woman — Coercion — Policy  of  Lisu ranee — Transfer. — Terri- 
fying a  woman  so  as  nearly  to  produce  hysterics  by  threats  of  prosecuting 
her  husband  for  alleged  embezzlement,  is  such  coercion  as  to  avoid  a 
transfer  of  her  separate 'property  thus  obtained  :  Eadie  vs.  Slimnwn. 

1  To  appear  in  YoL  XII.  of  £.  P.  Smith's  Reports. 
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A  policy  of  insurance  to  a  married  woman,  made  under  chapter  80  of 
1840,  for  her  benefit  and  that  of  her  children  in  case  of  her  death, 
cannot  be  transferred  so  as  to  diyest  the  interest  of  the  wife  or  her 
children:  Id. 

Insurance — Death  of  Insured — Upon  wJwm  the  Interest  devolves. — 
Upon  the  death  of  one  who  has  effected  an  insurance  against  fire  of  his 
house,  the  interest  in  the  policy  devolves  upon  his  heirs  at  law,  and,  in 
case  of  loss,  the  damages  accrue  to  them:  Wi/man,  Administratrix,  vs. 
W^man  et  al. 

Where  the  policy  runs  to  the  assured,  his  executors  or  administrators, 
the  personal  representative  may,  it  seems,  maintain  an  action,  as  trustee, 
for  those  beneficially  interested  in  the  real  estate  :  Id. 

The  damages  recovered  stand  in  the  hands  of  the  administrator,  not 
as  personal  assets,  but  as  realty;  subject  to  dower  and  to  the  lien  of  credit- 
ors by  judgment  before  distribution  among  the  heirs  at  law. 

Criminal  Law — Seduction — Previous  Chaste  Character — Evidence. — 
Under  the  act  to  punish  seduction  as  a  crime  (ch.  Ill  of  1848)  it  is 
sufficient  that  the  defendant  effected  his  object  by  a  conditional  promise 
that,  i£  the  girl  would  permit  his  illicit  connection,  he  would  marry  her : 
Kenyan  vs.  The  People. 

The  submitting  to  his  embraces  upon  this  proposition  is,  it  seems,  a 
promise  to  marry  on  her  part :  Id. 

Evidence  of  general  reputation  of  the  girl's  want  of  chastity  is  inad- 
missible. Previous  chaste  character,  in  this  statute,  means  actual  per- 
sonal virtue — not  reputation ;  and  can  be  impeached  only  by  specific 
proof  of  lewdness :  Id. 

The  corroboration  of  the  seduced  female,  required  by  the  statute, 
relates  to  the  promise  and  the  intercourse :  it  is  not  necessary  in  respect 
to  her  chastity  or  to  her  being  unmarried :  Id. 

The  evidence  of  the  seduced  female  is  admissible  that  the  promise  of 
marriage  was  the  inducement  to  the  illicit  intercourse :  Id. 

It  is  unnecessary  that  the  promise  should  be  a  valid  one,  or  that  the 
defendant  be  of  full  age.  It  is  sufficient  that  he  has  arrived  at  the  age 
of  puberty :  Id. 

Criminal  Law — Counterfeiting  Bank  CliecJc — Averment  of  Forgery — 
Certified  CJieck. — To  convict  one  chained  with  uttering  a  counterfeit 
bank  check  set  out  in  the  indictment  and  purporting  to  have  been  certified 
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by  some  person  purporliDg  to  be  oonneeled  witb  tbe  bank  on  vbieli  tbe 
check  was  drawn,  it  is  sufficient  to  prove  thai  the  words  of  certification 
were  £ike,  and  that  no  person  of  the  name  signed  to  the  certificate  was 
connected  with  the  bank,  without  showing  that  the  signature  ^  the 
drawers  was  a  forgery :  The  People  vs.  Clements. 

A  certified  check  on  a  bank  is  an  instrument  which,  as  an  endrety, 
comes  within  the  statute  of  forgery ;  and  where  evidence,  received  with- 
out objection,  shows  that  any  material  part  of  it  was  forged,  e,  ^.,  the  cer- 
tificate, it  is  immaterial  that  the  indictment  does  not  specify  that  the 
forgery  was  of  the  certification,  and  not  of  the  check  itself:  Id, 

The  indictment  need  not  aver  that  the  paper  is,  in  the  words  of  the 
statute,  ^^  an  order  for  the  payment  of  money,  or  any  instrument  by  which 
a  pecuniary  demand  is  created  :*'  Id. 

Bex  vs.  Horwell,  6  Carr.  &  Pa.  148,  distinguished,  on  the  diversity 
between  our  statute  and  the  British  :  Id 

Prommory  Note — Alternative  Condition — Notice. — A  promissory  note 
was  payable  in  four  annual  instalments,  or  when  950,000  should  have 
been  subscribed  for  the  endowment  of  a  college,  the  payee,  at  the  election 
of  the  maker.  The  four  years  having  expired,  the  payee  may  recover 
without  proof  of  notice  that  the  subscription  was  completed,  or  of  demand 
of  payment :   The  Genesee  College  vs.  Dodge^ 

Genesee  College  could  lawfully  stipulate,  in  consideration  of  a  subscrip- 
tion to  its  endowment,  to  give  one  free  scholarship  for  ever  to  the  subscriber, 
his  heirs  or  assigns,  in  another  incorporated  seminary  of  learning :  Id. 

Mortgage  of  Yend-^Aci  of  Congreu  ofjtdy  29,  1650.— The  Act  of 
Congress  of  July  29,  1850,  for  the  recording  in  a  collector's  office  of 
mortgages  of  vessels,  does  not  supersede  a  state  law  requiring  the  record 
of  such  mortgage  with  a  state  officer  as  the  condition  of  its  validity 
against  third  persons  :  The  ^tna  Insurance  Co.  vs.  Aldrich  et  al. 

Held,  accordingly,  that  the  mortgage  of  a  vessel  recorded  in  the 
collector's  office  at  Chicago,  where  the  parties  resided,  was  void  as  against 
a  creditor  in  this  state,  because  not  recorded  as  required  by  the  law  of 
Illinois:  Id. 


Sale — Vendor  and  Vendee — Defective  Title — Action  for  Price — Waiver 
of  Fraud. — One  who  was  entitled  to  logs  which  he  had  cut  upon  the  land 
of  another,  under  an  agreement  that  they  were  to  be  his  when  he  paid  a 
certain  sum,  greatly  inferior  to  their  value  as  logs,  sold  them,  without 
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disclosing  his  defect  of  title.  The  vendee,  after  learning  the  facta,  agreed 
to  pay  upon  a  deduction  being  made  frcmi  the  priee  upon  other  ground 
than  the  defect  of  title.  This  was  a  waiyer  of  defence  on  the  grounds  of 
fraud :  Sweeiman  vs.  Prince  ei  al. 

Assuming  that  the  vendor  was  guilty  of  deceit,  and  that  the  vendee 
had  not  waived  his  defence,  whether  he  could  set  it  up,  not  having  been 
disturbed  in  the  possession  by  the  person  having  the  legal  title,  and  not 
having  offered  to  return  the  property  to  the  vendor^  gyuxre :  Per  Mar- 
vin, J. :  Id. 

The  vendee  of  chattels  may,  it  teems,  voluntarily  yield  possession  to  a 
claimant,  and  recover  against  the  vendor  on  the  implied  warranty  of  title, 
upon  showing  that  the  claimant  had  title  paramount:  Per  Marvin,  J. :  Id. 

Vendor  and  Vendue — Failure  to  deliver  proper  Quantity  of  Goods — 
Waiver  of  Defence  for  such  Failure. — Where  goods  are  received  and  used 
by  the  vendee  under  a  contract  for  the  delivery  of  specified  quantities  in 
.each  of  three  successive  months,  the  quantity  delivered  being  less  than 
tbat  required  by  the  contract,  such  breach  is  a  bar  to  an  action  by  the 
vendor  for  the  price  of  the  goods  delivered :  Cadin  vs.  Tobias. 

The  vendee  under  such  a  contract  has  a  right  to  expend  the  goods 
delivered,  as  required  in  his  business,  without  waiting  for  the  expiration 
of  the  month  to  see  whether  the  vendor  will  fully  perform  his  contract, 
and  such  use  is  no  waiver  of  his  defence  in  case  of  the  vendor's  breach 
of  contract :  Id, 

SUPREME  COURT  OF  PENNSYLVANIA.*  * 

Assumpsit  for  Money  had  and  received  against  One  to  whom  Money 
was  delivered  by  Debtor  for  Plaintiff. — One  in  whose  hands  money  is 
placed  by  a  debtor  for  the  payment  of  a  debt,  is  liable  in  an  action  for 
money  had  and  received,  at  the  suit  of  the  creditor  to  whom  the  payment 
was  to  have  been  made :  Stoudt  vs.  Hine. 

As  the  defendant  was  liable  as  agent  rather  than  as  surety,  it  was  not 
necessary  that  his  promise  should  have  been  in  writing,  and  hence  the 
Statute  of  Frauds  does  not  apply :  Id. 

Liability  of  Railroad  Company  for  Baggage  of  Passenger  lost  in  passirig 
over  Connecting  Roads  for  which  Ticket  was  sold. — Where  the  ticket  sold 
by  a  railroad  company  to  a  point  upon  a  connecting  road,  contained  a 

1  From  Robert  £.  Wright,  Esq.,  Reporter;  to  appear  in  Vol.  IX.  of  his  Reports. 
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printed  stipulation,  that  in  selling  the  company  acted  as  agent  only  for 
roads  beyond  the  terminus  of  their  road,  and  assumed  no  responsibility 
therefor,  the  company  is  not  liable  to  a  passenger  for  the  loss  of  baggage 
not  occurring  upon  the  line  of  their  own  road :  Fennsjflvania  Central 
Railroad  Co.  ys.  Schwarzenberger. 

Settlemeni  by  Husband  on  Wife,  when  good  in  Law — Fraud  a  Que*' 
tion  of  Fact /or  the  Jury — Settlement  made  in  another  State,  effect  of  on 
Claim  of  subsequent  Local  Creditor — Declaration  of  Parties  relative  to 
Transaction,  when  Evidence, — A  husband  may,  without  the  interrention 
of  a  trustee,  settle  upon  his  wife  a  reasonable  portion  of  his  estate,  if  it 
be  not  done  in  contemplation  of  future  indebtedness  and  he  be  free  from 
debt  or  perfectly  solvent  after  payment  of  all  his  existing  debts  :  but  the 
settlcmcDt  must  be  in  such  a  form  as  to  place  the  gift  within  her  power 
and  under  her  control :   Townsend  et  al,  vs.  Maynard, 

Upon  such  a  settlement  no  legal  presumption  of  fraud  arises,  but  the 
question  is  one  of  fact  for  the  jury  as  to  the  intention  of  the  parties :  Id,' 

Where  a  settlement  by  a  husband  was  made  in  another  state,  by  per- 
mitting a  mortgage  taken  for  real  estate  sold  by  him  to  be  made  to  his 
wife,  who,  on  payment  of  the  amount  due,  loaned  it  to  him  upon  his  note 
to  a  trustee  for  her  use ;  such  settlement  cannot  be  impeached  by  credit- 
ors in  this  state,  whose  claims  arose  several  years  thereafter  and  more 
than  one  year  after  the  husband  had  removed  and  engaged  in  business 
here,  the  transaction  being  valid  under  the  lex  loci  contractus :  Id. 

«The  declarations  of  the  husband  and  wife,  not  relating  to  the  original 
ownership  of  the  money  by  her,  but  only  to  its  transmission  by  her  to  her 
husband  as  a  loan  evidenced  by  a  note  given  by  him  to  her  trustee,  occur- 
ring before  any  claims  of  creditors  existed,  are  competent  evidence :  Id. 

4 

Liability  of  Firm,  for  Debts  contracted  by  Partner  in  hit  Own  Name, 
in  Trust  for  Partnership  Purposes. — Where  a  partner  buys  real  estate  in 
his  own  name  and  gives  his  individual  bonds  and  mortgage  in  part  pay- 
ment therefor,  the  firm  is  not  liable  to  the  seller  for  the  unpaid  purchase- 
money,  though  it  appear  by  the  firm-books  that  the  land  was  bought  on 
firm  account,  and  a  declaration  of  trust  was  afterwards  executed  by  the 
purchaser,  but  not  recorded,  declaring  that  the  money  paid  was  partner- 
ship funds,  and  that  the  land  was  held  by  him  in  trust  as  partnership 
property :  North  Pennsylvania  Coal  Company^ s  Appeal. 

After  failure  of  the  firm,  on  sale  of  the  land  by  their  assignee^  the  part- 
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xiersbip  creditors  were  held  alone  entitled  to  share  in  the  proceeds,  and 
not  the  vendors,  who  could  claim  only  against  the  purchasing  partner :  Id. 

Unrecorded  Mortgage^  Validity  ofaz  to  subsequent  Judgment^  Creditors. — 
A  mortgage  given  for  the  purchase-money  of  real  estate,  executed 
before,  but  not  recorded  until  after  judgments  had  been  entered  against 
the  mortgagor,  is  entitled  to  priority  over  them  in  the  distribution  of  the 
proceeds  of  a  sheriff's  sale  of  the  land  where  the  judgment-creditors  had 
actual  knowledge  of  the  mortgage  before  the  debts  were  contracted  for 
which  the  judgments  were  obtained  :  Britton's  Appeal. 

Detention  or  Stoppage  in  Transitu  of  Goods  sold,  not  a  Rescission  of  the 
Contract. — The  detention,  by  vendors,  of  goods  sold,  on  the  insolvency, 
and  assignment  for  benefit  of  creditors  by  the  vendees,  does  not  rescind 
the  contract  of  sale :  and  the  vendors  are  entitled  to  pro  rata  dbtribution 
out  of  the  assigned  estate :  Patten's  Appeal. 

Where  a  part  of  the  goods  had  been  delivered,  and  the  balance  which 
had  been  detained  was  sold  by  the  vendors,  who  applied  proceeds  to  the 
payment  of  the  notes  given  upon  the  sale,  leaving  a  balance  still  due,  it 
was  held,  that  they  were  entitled  to  a  dividend  upon  the  whole  amount 
of  their  claim  at  the  date  of  the  assignment :  Id. 

Water-Rights — Right  of  Plaintiff  to  recover  Damages  for  swelling 
Water  restricted  to  Six  Tears  without  Plea  of  Statute  of  Limitations — 
Effect  of  Natural  Obstruction  in  Stream  in  connection  with  Dam,  com^ 
plained  of — Rights  of  Riparian  Owner  controlled  by  actual  visible  Facts 
racier  than  instrumental  Afeasurement. — In  an  action  for  sweUing  back 
water  in  a  creek  upon  plaintiff's  land,  by  a  dam  erected  by  defendant, 
the  instruction  of  the  court  to  the  jury  that  the  plaintiff  oonld  reoovev 
damages  only  for  six  years  prior  to  bringing  suit,  though  unnecessary,  as 
the  Statute  of  Limitations  had  not  been  pleaded,  was  harmless  to  the 
defendant  and  cannot  be  assigned  as  error  by  him:  Brown  vs.  Bush. 

Where  a  natural  or  artificial  '^  stone  row''  had  existed  in  the  bed  of  the 
stream  on  land  of  the  defendant  for  many  years,  forming,  as  alleged,  a 
dam  which  flooded  the  plaintiff's  land,  it  was  error  to  instmot  the  jury 
that  the  "  stone  row"  was  not  such  an  obstruction  as  would  acquire  a 
right  from  lapse  of  time:  but  where,  in  direct  connection  therewith,  the 
court  charged  that  if  the  stone  row  did  form  a  dam  and  raise  the  water, 
the  question  was  whether  the  dam  did  not  swell  back  the  water  still 
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farther  upon  plaintiff's  land,  the  error  was  immaterial  and  formed  no 
ground  for  reversal :  Id. 

The  water-power  of  a  riparian  owner  consists  of  the  difference  of  level 
between  the  surface  of  the  stream  at  its  entry  on,  and  the  surface  at  its 
exit  from  his  land :  but  though  instrumental  levelling  shows  more  fall  on 
the  land  than  the  owner  has  height  at  his  dam,  yet  if  "  actual  visible 
fkcts"  show  a  swelling  back  of  the  water  upon  the  adjoining  owner's  land 
farther  than  before  the  erection  of  the  dam  complained  of,  the  instru- 
mental measurements  must  give  way  to  the  actual  facts  as  shown  on  the 
ground :  and  instruction  to  the  jury  to  give  preference  to  the  actual  facts 
over  the  instrumental  evidence,  is  not  error :  Id. 

Account  Render — Party  incompetent  as  Witness — Dismissal  of  BiU  in 
Equity  fled  by  Plaintiff,  no  bar  to  Action  after  Plea  o/Quod  Computet— 
Account  of  Auditor,  what  to  he  included  in. — In  account  render  after 
judgment  of  quod  computet  confessed  by  the  defendant,  he  is  not  a  com- 
petent witness  in  his  own  behalf  before  the  auditor  appointed  to  ascertain 
the  amount  due  and  make  report :  Tutton  vs.  Addams. 

Where  a  bill  filed  by  plaintiff  had  been  dismissed  at  his  costs,  before 
the  institution  of  the  action  of  account,  the  defendant  cannot,  aHer  his 
confession  of  judgment  therein,  set  up  the  decree  in  equity  as  a  bar  to 
the  action  :  Id.  * 

It  is  the  duty  of  the  auditor  to  include  all  matters  of  account  between 
the  parties  arising  subsequently  to  the  institution  of  the  action,  down  to 
the  time  of  filing  his  report :  Id. 

Quo  Warranto  to  try  Right  to  Office  must  he  brought  during  the  Official 
Lifetime  of  the  Officer — Officer  de  facto  vjitt,  he  considered  also  de  jure 
as  to  all  Official  Acts,  unless  judicially  removed  before  Expiration  of 
ycrm.— If  an  election  for  managers  of  a  corporation  be  not  disputed 
daring  their  term  of  office  by  quo  warranto,  and  they  are  permitted  to 
act  throughout  their  term  as  managers  de  facto,  the  legality  of  the  next 
election  cannot  be  questioned  for  any  vice  or  irregularity  in  the  first : 
Commonwealth  ex  rel.  Jackson  vs.  Smith. 

Where  the  charter  did  not  fix  the  place  at  which  the  annual  elections 
should  be  held,  the  board  of  managets  for  the  time,  had  the  right  to  fix 
it  as  officers  de  facto :  their  title  could  only  be  tested  by  quo  warranto 
brought  in  the  lifetune  of  their  office :  Id. 

A  wtU  of  quo  warranto  brought  within  the  term  of  all  office  may  h6 
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tried  after  the  term  has  expired :  bttt  title  to  a  past,  and  defunct  office 
cannot  be  tried  in  a  proceeding  ittstitated^  not  against  incumbents  during 
its  lifetime,  but  against  those  succeeding  the  next  year :  Id. 

JButhand  and  Wi/e — Dedareiion  ^  Mutband  «s  to  Wife's  Ownership 
of  Pnyptrtg  inadmiBStble  Testimony  for  Ser-^Possession  by  Wife  no  Evi' 
deTice  of  Owntnhip'^Oift  to  Wife  nU  a  Seitlemeni, — The  declaration  of 
the  husband  that  certain  property  belonged  to  hia  wife,  is  not  admissible 
IB  evidence  in  favor  of  the  wife :  Farvi»  vs.  Capewell 

The  mere  possessioa  of  moaey  by  a  wile  is  no  evidence  of  her  title  to  it 
fbr  the  purposes  of  the  statute ;  it  ordinarily  implies  that  she  is  holding 
it  for  her  husband :  Id. 

The  mere  gift  of  money  by  the  husband  to  the  wife,  is  not  a  settlement 
of  it  as  her  separate  estate :  Id, 

Construction  of  Will — Meaning  of  Word  ^^ Heirs/*  in  Residuary  Clause 
of  Will  containing  Legacies  to  Persons  who  were  Heirs  at  Law  and  Others 
not  related  to  Testator. — In  a  bequest  by  a  testator  of  his  residuary  estate 
^'  to  be  equally  divided  amongst  the  whole  of  heirs  already  named  in  this 
my  will  proportioned  agreeably  to  the  several  amounts  given  to  each  in 
the  body  of  this  i^y  will,"  the  word  "  heirs,"  is  to  be  taken  in  its  techni- 
cal signification,  as  referring  to  those  named  in  the  will  who  would  have 
been  his  legal  heirs  had  he  died  intestate,  and  not  to  legatees  who  were 
strangers  to  his  blood :  Porter's  Appeal. 
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BSFOETS  or  CaBBS  AAOVBD  AVU  SITSBHINED  tS  IHK  SUBROOATIfl'  CoURTS  OF  TBS 

SiATB  OF  Kbw  Yobk.  By  Amasa  a.  Bbdfibld,  Counsellor  at  Law.  Vol.  I. 
New  York :  Johb  S.  Yoo&hies,  Law  Publisher  and  Bookseller,  20  Nassau  street. 
1864. 

This  Tohime  is  a  ooniiimation  of  Bradford's  Surrogate  Beports,  and 
forms  the  fifth  of  that  Series.  We  are  very  ghd  to  see  that  the  publica- 
Iba  of  this  <das8  of  reports  is  resumed.  Bradford's  Beports  were  heartily 
wetcomed  by  the  prcrfeesioui  and  contained  cases  of  great  interest  which 
wofetiioriiiighly  and  learnedly  disoussed  by  the  Court.  They  wore  con* 
ined^  howerer,  to  the  City  of  New  York.    Mr.  Bedfield's  volume  is  of 
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wider  range,  and  hh  Series  will  embrace  all  important  cases  of  probate 
law  wbicb  may  be  decided  in  tbe  various  courts  of  tbe  state. 

A  large  portion  of  tbis  Tolume  is  occupied  with  tbe  case  of  Delafield  v$. 
Parisb,  otherwise  known  as  tbe  Parisb  Will  Case,  in  wbicb  tbe  question 
of  testamentary  capacity  was  elaborately  argued  botb  by  tbe  bar  and  tbe 
bencb.  Mr.  Redfield  bas  wisely  given  tbe  profession  a  summary  of  tbe 
able  and  esbaustive  arguments  of  counsel.  Tbere  is  a  complete  view  of 
tbe  case,  botb  before  tbe  Surrogate  and  tbe  Court  of  Appeals.  Tbis  case 
alone  will  amply  repay  tbe  profession  for  tbe  purcbase  of  tbe  book,  Tbera 
is  a  somewbat  singular  difference  of  opinion  between  Mr.  Smitb,  tbe 
regular  Reporter  of  tbe  Court  of  Appeals,  and  Mr.  Bedfield.  Mr.  Smitb 
(11  Smitb,  p.  66)  states  tbat  tbe  court  did  not  intend  to  overrule  tbe 
celebrated  case  of  Stewart  vs.  Lispenard,  26  Wendell,  255,  wbile  Mr. 
Bedfield  maintains  tbat  a  majority  of  tbe  court  did,  in  effect^  overrule 
tbat  decision,  (204,  note.) 

Tbere  are  otber  cases  of  interest  and  value,  wbicb  we  bave  not  space  to 
notice,  except  simply  to  allude  to  an  interesting  one,  involving  tbe  validity 
of  a  gift  causd  mortis,  decided  by  Acting  Surrogate  Daly. 

Mr.  Redfield's  part  of  tbe  work  is  uncommonly  well  done.  He  bas 
introduced  a  feature  wbicb  we  bope  will  become  common,  tbat  of  giving  a 
table  of  cases  cited  as  well  as  of  tbose  reported.  Tbougb  sucb  a  list 
adds  to  tbe  labors  of  tbe  reporter,  it  is  of  great  service  to  tbe  profession. 

T.  W.  D. 


CoMMESTABiss  OS  tUB  Law  OF  Mabriaob  AMD  Di^OBOB ;  of  Separations  withoat 
Divorce ;  aod  of  the  Eyidence  of  Marriage  in  all  issues ;  embracing  also,  Plead- 
ings, Practices,  and  Evidence,  in  Divorce  Cases ;  with  Forms.  By  Jobl  Pbbb- 
TI88  Bishop,  author  of  "  Commentaries  on  the  Criminal  Law."  Fourth  edi- 
tion ;  2  volumes.     Boston :  Little,  Bbown,  &  Company.  1864. 

Tbe  autbor  of  tbis  standard  work,  wbicb  bas  acquired  bigb  and 
deserved  reputation  for  learning  and  accuracy,  upon  botb  sides  of *tbe 
Atlantic^  bas  now  recast  it,  and  afler  making  large  additions  presented  it, 
in  two  volumes.  In  tbe  new  arrangement  portions  of  tbe  work  appear  to 
bave  been  considerably  transposed,  but  we  are  furnisbed  witb  a  pandlel 
table  of  references,  so  as  to  save  all  embarrassment  in  finding  references 
to  eitber  of  tbe  former  editions,  in  tbe  present  one.     i 

Tbe  work  bas  been  so  long  and  so  favorably  known,  tbat  we  sboold  not 
feel  justified  in  occupying  more  space  tban  to  assure  tbe  professioii  that 
tbe  additional  matter  is  wisely  selected,  and  judiciously  ordered,  and  ihtt 
none  of  tbose,  wbose  practice  falls  witbin  tbe  range  of  these  volumes,  oaa 
afford  to  be  witbout  tbem.  L  F.  R, 
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There  are  those,  we  regret  to  say,  eminent  in  the  profession, 
who  deem  it  their  duty  to  oppose,  ab  initio^  all  effort  at  change,  in 
form  or  substance — for  "better  or  for  worse;" — men  more  blind 
than  justice,  and  whose  only  maxim  is  "  Stare  decisis;*^ — men  edu- 
cated and  disciplined  in  one  stage  or  condition  of  society,  who 
forget  that-  our  social  condition  is  constantly  changing,  and  that 
adaptation  to  that  social  condition  is  the  only  true  test  of  justice. 
It  is  manifest  that  the  principles,  which  these  adopt,  would,  if 
fully  developed,  inevitably  tend  to  bind  us  ta  the  darker  ages  of 
the  past, — to  fetter  that  freedom  in  progress  and  civilization  (of 
which  the  law  should  rather  be  the  safeguard  and  promoter),  and 
thus  ultimately  to  defeat  that  only  legitimate  end  of  all  law — the 
public  good. 

But,  on  the  other  hand,  law,  as  well  as  religion,  has  had  its 
Luthers,  its  Calvins,  and  its  Melancthons.  From  the  days  of  the 
Spartan  lawgiver  to  the  present  time,  every  age  has  produced  its 
reformers ;  men  of  benevolent  hearts  and  comprehensive  intellects, 
which  elevated  them  to  a  point  of  vision,  whence  they  might  look 
beyond  their  own  narrow  sphere  of  action,  and  know  and  appreci- 
ate the  wants  and  condition  of  society.  And  these,  though  few, 
have  numbered  among  their  rankd  the  brightest  stars  of  the  Legal 
Constellation. 

Vol.  XII.— 37  (677) 
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Bat  why  should  this  noble  work  be  confiDcd  to  so  few  ?  Why 
should  not  the  study  of  man  and  his  surroundings — of  human  na- 
ture,  as  it  exists,  in  all  its  phases,  and  the  necessity  of  adapting 
the  law  thereto,  become  an  essential  part  of  every  legal  education  ? 
Thus  would  the  standard  of  the  profession  be  raised.  Thus  might 
every  one  of  its  members,  each  in  his  own  sphere  of  action,  when 
the  opportunity  was  offered,  effect  such  changes  as  seemed  neces- 
sary or  proper.  And  thus  might  each  in  his  own  degree  become  a 
benefactor  of  his  race,  and  perform  that  high  duty,  which  he  owes 
to  society,  to  justice  and  right,  whose  allegiance  no  human  being 
can  renounce. 

Such  is  the  reform,  which  we  would  commend.  And  such,  too, 
we  believe  to  be  the  only  true  means  of  effecting  this  important 
object.  It  cannot  be  accomplished  at  one  fell  swoop.  It  must  be 
attained  by  constant  and  continued  effort.  For,  while  society  con- 
tinues to  progress,  and  there  remains  implanted  in  the  heart  of 
man  a  desire  to  improve  his  condition,  the  reformer's  work  is  never 
done. 

We  are  no  advocates  of  that  so  called  spirit  of  reform,  which 
can  see  nothing  but  absurdity  in  the  great  work  of  ancient  wisdom, 
and  which  aims  at  nothing  short  of  an  entire  abrogation  of  many 
of  its  long-established  principles,  for  the  purpose  of  substituting 
some  untried  theory :  Long's  Reflections,  p.  4  (of  preface).  That 
is  the  abuse.  The  true  spirit  is  contained  in  the  language  of  the 
prince  of  reformers.  Bacon,  when  he  says:— << The  work,  which  I 
propound,  tendeth  to  pruning  and  grafting  the  law,  and  not  ta 
ploughing  up  and  planting  it  again ;  for  such  a  remove  I  should 
hold  indeed  for  a  perilous  innovation."  To  accomplish  this  true 
reform,  the  standard  of  excellence  in  professional  ethics  and  educa- 
tion must,  as  above  intimated,  be  raised.  Nor  is  this  all  that  is 
required.  The  discovery  and  regret  of  an  evil,  it  is  true,  are  the 
first  steps  towards  its  removal.  But  these  alone  can  never  effect 
the  reformation.  As  has  been  truly  said  by  one,  who  has  done 
much  for  the  honor  of  his  profession  (Hon.  D.  D.  Field) :  <<  The 
regret  that  this  noble  profession  of  ours,  which  can  accomplish 
results  so  beneficial,  which  numbers  among  its  members  so  many 
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or  the  wise  and  good  of  all  ages,  now  falls  below  its  ideal  standard, 
is  not  enough."  « It  is  wiser  and  manlier  to  retrieve  than  to  re- 
gret." The  retrieving  spirit  must  be  adopted.  Men  must  devote 
some  attention  to  ascertaining  what  the  law  should  be,  as  well  as 
what  it  is,  and  has  been ;  and  when  the  opportunity  offers,  there 
must  be  action.  But  here  we  reach  the  most  difficult  and  hazard- 
ous stage  of  all  reformation.  For  Johnson  has  reminded  us,  « the 
hand  which  cannot  build  a  hovel,  may  pull  down  a  temple."  Pro- 
vide the  remedy^  ere  you  lay  hands  upon  the  seeming  imperfection. 
If  this  be  done,  all  danger  will  be  removed.  And  it  is  only  by 
constantly  calling  attention  to  the  subject  of  reform,  and  encou- 
raging its  investigation,  until  it  has  become  familiar  to  all,  that 
we  can  ever  hope  to  accomplish  this  happy  result,  and  guard  against 
dangerous  innovation.  The  good  of  society  is  best  promoted  by 
stimulating  the  individuals,  of  which  it  is  composed,  to  the  exertion 
of  all  their  talent  and  industry  in  its  behalf,  by  that  great  motive 
power — the  hope  of  benefiting  those,  who  are  near  and  dear  to 
them.  This  is  the  way  to  serve  your  country,  and  to  make  her 
great,  flourishing,  and  respected ;  « the  happy  effect  of  following 
nature,  which  is  wisdom  without  reflection,  and  above  it." 

The  members  of  the  profession,  then,  must,  as  a  body,  take  upon 
them  the  office  and  duties  of  the  Sexviri  of  Athens,  who,  as  Lord 
Bacon,  citing  ^schines,  observes,  «were  standing  commissioners, 
who  did  watch  to  discern  what  laws  waxed  improper  for  the  times, 
and  what  new  law  did  in  any  branch  cross  a  former  law ;  and  so 
ex  officio  propounded  their  repeal:"  Bacon's  Law  Tracts,  p.  19, 
(2d  ed). 

If  this  high  stand  be  taken,  and  the  fruitful  seed  of  reform  be 
sown  in  the  heart  of  the  profession,  it  needs  no  prophet  to  foretell 
the  prosperous  growth  of  that  seed ;  and  we  need  ask  for  no  more 
lenient  judges  of  its  fruitfulness,  than  time  and  experience.  How 
noble  will  be  the  work  !  How  rich  to  every  true  American  heart, 
the  reward !  And  here,  we  cannot  refrain  from  expressing  the 
hope — ^nay,  more — ^the  belief,  that  the  true  spirit  of  reform  is  fast 
gaining  ground  in  this  country,  and  the  hour  near  at  hand,  when 
it  will  bring  to  maturity  its  richest  fruits.     Then  will  our  laws  be 
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tranBmitted  to  posterity  pruned  and  grafted,  and  the  true  ends  of 
justice  be  subserved. 

All  legal  reform  may,  as  to  the  mode  in  which  it  is  effected,  be 
embraced  under  three  beads,  viz., — that  effected — 1st.  By  Direct 
Legislation,  in  abrogation  or  derogation  of  existing  law.  2d.  By 
Accretion.     And  3d.     By  Desuetude. 

The  influence  of  the  first  is  felt  only  by  particular  laws,  or  rules 
of  law,  and  is  limited  to  the  letter  of  the  repealing  statute.  The 
influence  of  the  second  is  more  general  in  its  nature,  and  is  felt  by 
distinct  branches  of  the  law ;  as  the  addition  of  matter  to  one  por- 
tion of  a  material  object  changes  the  centre  of  gravity  of  the  entire 
mass ;  or,  as  the  application  of  a  distant  impetus,  to  motion  already 
compound,  alters  the  direction  of  that  motion. 

The  influence  of  the  third  is  felt  in  each  of  the  above  modes, 
and,  though  negative  in  its  nature,  it  is  continually  at  work,  and 
as  years  roll  by,  effects  changes  as  salutary  and  as  great  as  any 
that  may  be  accomplished  by  positive  enactment. 

But  the  last  needs  not  the  helping  hand  of  man,  to  aid  it  in  its 
workings.  It  can  itself  only  be  effected  by  those  great  changes  in 
society,  which  are  constantly  taking  place,  and  which,  in  time, 
render  past  laws,  by  their  utter  non-adaptation  to  man's  wants 
and  condition,  to  all  intents  and  purposes  null  and  void.  It  is  in 
the  first  and  second  that  the  broad  field  of  usefulness  lies  open  to 
the  profession ;  and  in  them  alone,  can  professional  talent,  industry, 
and  discretion  be  exerted  to  advaatage.  By  the  study,  systemisa- 
tion,  and  development  of  these  two  methods,  in  all  their  numerous 
subdivisions,  it  is  believed,  each  individual  may  find  his  own  a[^ro- 
priate  field  of  labor,  and  all  work  together,  as  one  man,  for  the 
common  good. 

And  multiform,  indeed,  are  the  workings  of  those  systems.  Every 
reversing  decision  by  our  courts  isy  in  one  sense,  a  reform*  Nay, 
every  decision,  which  is  not  simply  an  affirmation  of  a  previous 
one,  is  a  reform  under  the  second  method.  This  second  method 
IB  open  to  all,  and  is  peculiarly  adapted  to  our  syatem  of  jurispru- 
dence. Herein  rests  the  endujring  element  of  the  commoa  law. 
Its  susceptibility  of  change,  and  thti3,  perfect  adaptation  to  all 
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classes*  and  conditions  of  men,  give  it  a  superiority  over  the  civil 
and  statute  law,  and  indeed,  over  any  written  code,  that  aims  at 
regulating  more  than  the  mere  form  or  mode  of  administering 
justice.  For  the  common  law  is  not  in  its  nature  fixed  and  in- 
flexible, as  the  statute  law,  providing  only  for  particular  cases, 
which  may  fall  within  the  precise  letter  of  the  language  in  which  a 
legal  proposition  is  clothed.  « It  is  rather  a  system  of  elementary, 
and  of  general  juridical  truths,  which  are  continually  expanding 
with  the  progress  of  society,  and  adapting  themselves  to  the 
gradual  changes  of  trade  and  commerce,  and  the  mechanic  arts, 
and  the  exigencies  and  usages  of  the  country:"  Report  of  Com- 
missioners on  Codification  of  Common  Law  of  Mass.,  Jan.  1837. 
It  consists  of  two  classes  of  propositions :  the  one  embracing  prin- 
ciples, which  are  fundamental,  and  never  departed  from ;  the  other 
embracing  those,  which,  <<  though  true  in  a  general  sense,  are  at 
the  same  time  susceptible  of  modifications  and  exceptions,  to  pre- 
vent them  from  doing  manifest  wrong  and  injury."  The  latter 
class  we  may  remodel  and  reform,  as  the  true  ends  of  justice  re- 
quire. But  the  former  is  founded  only  upon  truth  and  right,  and 
derived  from  that  higher  law  itself,  which  man  cannot  improve,  and 
with  which  he  may  not  interfere. 

How  beautiful  is  this  system,  which  is  so  symmetrical  in  its 
parts — so  applicable  to  the  condition  of  all,  and  which  has  secured 
to  us  and  to  our  ancestors,  for  ages  past,  protection,  happiness, 
and  prosperity !  Well  may  it  be  the  pride  and  boast,  not  alone  of 
the  great  English  Commentator,  but  of  all,  wherever  they  may  be, 
<<who  speak  the  tongue  that  Shakspeare  spoke."  We  may  and 
should  direct  its  course,  and  disencumber  it  of  the  rubbish  which 
time  throws  about  it ;  but  we  must  not  retract  an  iota  of  its  sub- 
stance. And  herein  is  shown  the  wisdom  of  the  framers  of  that 
greatest  reform  of  modern  times,  the  New  York  Code.  Theirs  is 
merely  a  Code  of  Procedure :  Vide  N.  Y.  "  Code  of  Procedure," 
Preamble.  They  touched  no  principle — no  maxim  of  the  law. 
They  simply  changed  the  robes  of  Justice,  which,  though  revered, 
indeed,  and  much  esteemed,  had  become  worn  by  time  and  use,  till 
they  ill  subserved  their  purpose.     Codes  which  aim  at  more  than 
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this  are,  almost  invariably,  subject  to  one  of  two  objections :  they 
are  either  <<  too  expensive  to  purchase,  too  long  to  read,  and  too 
multifarious  to  remember;''  and,  thus,  are  placed  beyond  the  reach 
of  all,  save  those  who  make  them  a  professional  study  (<«  Revision 
of  Laws  of  Mass,"  American  Jurist,  1835),  or,  they  neglect  some 
important  branch,  or  branches,  of  the  law.  As  an  example  of 
the  latter,  may  be  mentioned  the  French  Code,  in  which  the  law 
of  evidence — <«  the  very  key  and  corner-stone  of  justice  between 
man  and  man,"  has  been  almost  entirely  overlooked :  «£ng.  k  Fr. 
Systems  of  Jurisprudence,"  London  Legal  Observer.  From  all 
these  considerations,  the  thought  must  at  once  suggest  itself,  that 
the  utmost  care,  foresight,  and  discrimination  are  to  be  exercised  in 
all  legal  reformation,  lest  the  attempted  remedy  be  worse  than  the 
existing  defect,  and  lest  we  <(  root  up  also  the  wheat."  And  how 
can  this  care,  foresight,  and  discrimination  be  secured,  if  it  be  not 
by  a  more  extended  investigation  of  this  important  subject  on  the 
part  of  the  profession,  and  a  more  general  study  of  that  branch  of 
the  profound  science  of  the  law,  which  teaches  its  relation  to 
man's  social  condition,  and  the  necessity  of  its  perfect  adaptation 
thereto  ? 

To  accomplish  this,  it  is  true,  much  labor  and  perseverance  will 
be  required  on  the  part  of  all.  But  how  rich  and  how  abundant 
will  be  the  harvest!  And  when  this  is  accomplished,  the  main 
end  and  object  will  be  well  nigh  attained.  All  will  then  work  in 
unison ;  and  reforms  will  take  place,  as  it  were,  by  chance.  For 
it  is  thus  that  many  most  salutary  changes  have  occurred,  even  in 
times  when  there  existed  no  such  general  information  and  interest, 
as  that  spoken  of,  concerning  this  subject.  Sir  William  Black- 
stone,  for  example,  that  «« apologist  for  defects,"  was  himself  a  re- 
former ;  for  not  only  did  he,  by  commenting  in  glowing  terms  upon 
improvements  already  made,  incite  others  to  effecting  like  improve- 
ments, but  he,  also,  in  his  chaste  and  elegant  style,  lent  to  his  sub- 
ject a  grace  and  attraction,  which  have  since  been  of  almost  inesti- 
mable value.  Not  that  he  gave  to  the  great  science  any  element 
which  it  did  not  before  possess;  he  simply  polished  the  rough 
diamond,  and  thus  displayed  its  hitherto  hidden  lustre. 
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The  law  is  said  to  act  upon  individualB,  not  upon  classes. 
While  it  is  the  most  complex,  as  well  as  the  most  potent,  of  all  the 
engines  which  move  and  regulate  society,  it  is  at  the  same  noiseless 
in  its  operation ;  the  working  of  its  machinery  is  scarce  heard 
amid  the  din  of  active  life :  Field's  Tracts  on  Law  Reform,  p.  3 
and  4.  Hence  it  is,  that  its  imperfections  are  not  always  apparent. 
Hence,  also,  the  necessity  of  untiring  vigilance,  that,  when  the  op- 
portunity is  afforded,  those  imperfections  may  at  once  be  corrected ; 
for,  that  such  do  exist,  all  seem  to  admit. 

We  might  here  remark  upon  the  delay  and  expense,  which  still 
impede  the  administration  of  justice  in  our  courts,  thereby  defeat- 
ing, in  many  instances,  the  very  object  for  which  those  courts  are 
established.  That  eminent  tribunal — the  Court  of  Appeals  of  the 
State  of  New  York,  for  example,  is,  in  the  hearing  of  its  causes, 
years  behind  its  calendar,  notwithstanding  the  many  salutary  re- 
forms, which  have  of  late  been  accomplished  in  the  jurisprudence 
of  that  state.  We  might,  also,  call  attention  to  the  many  intrica- 
cies which  encumber  the  law  of  real  property,  of  conveyancing,  of 
negotiable  paper,  and  other  branches.  But,  as  we  remarked  in 
the  beginning,  we  do  not  presume  to  point  out  the  defects.  We 
would  leave  the  discovery  and  correction  of  these  entirely  to  those, 
whose  positions  and  long  experience  in  practice  enable  them  to 
make  such  changes  as  may  seem  meet.  For  to  them  does  the  good 
work  properly  belong.  But  be  it  ever  remembered,  that  in  all  re- 
formation the  first  essential  is,  to  ascertain  the  right  path,  and 
never  to  depart  therefrom.  And  we  cannot  refrain  from  quoting, 
in  this  connection,  the  eloquent  language  of  a  true  reformer,  who, 
in  describing  the  road  on  which  reform  should  journey,  says: — 
'(That  road  winds  round  the  mountain  and  skirts  the  morass, 
turns  off  to  the  village  or  the  landing-place,  respects  the  homestead 
and  the  garden,  and  even  the  old  hereditary  trees  of  the  neighbor- 
hood, and  all  the  sacred  rights  of  property.  That  is  the  road  on 
which  human  life  moves  easily  and  happily — upon  which  <  blessings 
come  and  go.' 

•<  Such  may  we  make  that  road  on  which  justice  shall  take  its 
regular  and  beneficent  circuit  throughout  our  land — such  is  the 
character  we  may  give  to  our  jurisprudence,  if  we  approach  the 


584  PIPER  TB.  GILMORE. 

hallowed  task  of  legal  reform  in  the  right  spirit,  if  we  approach  it 
not  rashly  but  reverently — without  pride  or  prejudice — free  alike 
from  the  prejudice  that  clings  to  everything  that  is  old,  and  tarns 
away  from  all  improvement ;  and  from  the  pride  of  opinion,  that, 
wrapped  in  fancied  wisdom,  disdains  to  profit  either  by  the  expe- 
rience of  our  own  times  or  the  recorded  knowledge  of  past  genera* 
tions:"  Verplanck's  Speech  in  N.  Y.  Senate,  p.  30  and  31. 

T.  B. 
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Supreme  Judicial  Court  of  Maine. 

SARAH  M.  PIPER  V8.  CHARLES  D.  GILMORE. 

Certain  notes  payable  to  A.  were  by  him  deposited  with  B.,  in  pledge  as  secant j 
for  his  indebtedness  to  B.  C,  being  desirous  of  collecting  a  claim  of  his  own 
against  A.,  made  inquiries  of  B.  as  to  the  notes  ;  and  B.,  without  being  informed 
of  the  purpose  of  the  inquiry,  replied  that  the  notes  belonged  to  A.: — Held,  that, 
without  proof  that  B.  intended  to  deceive  C.  to  his  injury,  these  facts  do  not 
operate  as  an  eatopptl  in  pais,  to  prevent  B.  claiming  money  paid  to  ^im  on  the 
notes,  notwithstanding  the  money  was  attached  and  seized  by  C.  at  the  time  of 
payment. 

In  such  a  case,  in  order  that  B.  should  be  estopped  from  setting  up  a  title  to  the 
money,  it  must  be  shown  that  he  wilfully  gave  false  information  to  C,  with  an 
intention  to  deceive  him,  and  to  induce  him,  on  the  faith  of  it,  to  act  in  a  dif- 
ferent manner  than  he  otherwise  would  have  done,  whereby  *C.  was  led  ts 

change  his  action,  and  was  thereby  injured. 

« 

Trespass  against  the  defendant  as  sheriff  of  Penobscot  county, 
to  recover  damages  for  his  taking  $290  in  specie,  alleged  to  be  the 
property  of  the  plaintiff.  Plea  the  general  issue,  with  a  brief 
statement  justifying  the  taking  of  the  money  as  the  property  of 
Mark  W.  Piper,  by  virtue  of  a  writ  of  attachment  in  favor  of  Henry 
Pendexter,  against  Mark  W.  Piper  and  Martin  V.  B.  Piper.  The 
action,  Pendexter  vs.  Piper,  was  entered  and  prosecuted  to  judg- 
ment, and  the  $290  applied  to  satisfy  the  execution. 

In  July,  1854,   Pendexter,  having  bought  a  farm  of  Mark  W. 
Piper  and  Martin  V.  B.  Piper^  gave  them  his  notes  for  $800,  and 
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a  mortgage  of  the  farm  as  security.  The  notes  not  having  been 
paid,  the  mortgagees  gave  notice  of  their  intention  to  foreclose  it. 
May  19,  1856,  Martin  assigned  his  interest  in  the  notes  and  mort- 
gage to  the  plaintiff. 

There  was  evidence  tending  to  show  that  Mark  was,  af  the  time 
of  Martin's  assignment,  indebted  to  the  plaintiff,  (425  and  interest ; 
that  Martin  delivered  Mark's  share  of  the  notes  and  mortgage  to 
the  plaintiff,  Mark  being  then  in  New  York ;  that,  on  his  return 
to  Kenduskeag  in  1857,  he  obtained  further  advances  of  the  plain* 
tiff,  and  agreed  with  her  that  she  might  hold  the  notes  and  mort- 
gage  as  security. 

In  1858,  R.  S.  Prescott,  agent  of  Pendezter,  and  of  the  owner 
of  the  equity  of  redemption  in  the  farm,  asked  the  plaintiff  if  Mark 
owned  half  of  the  notes.  She  replied  that  he  did :  that  she  «  had 
BO  control  so  as  to  allow  for  the  oats,  on  Mark's  part,  but  no  doubt 
Mark  would  do  what  was  right." 

Soon  afterwards,  Prescott  caused  the  writ  in  Pendexter  vs.  Piper 
^  al.  to  be  made  and  delivered  to  an  officer,  and  when  Pendexter 
paid  his  mortgage-notes,  the  officer  attempted  to  seize  the  specie, 
and  succeeded,  after  a  struggle,  in  securing  $290,  the  plaintiff  re- 
taining the  balance. 

There  was  evidence  that  Mark  W.  Piper  at  the  time  owned  real 
estate  in  Kenduskeag,  which  the  officer  did  not  attach. 

Cutting,  J.,  presiding,  instructed  the  jury,  that  if  the  plaintiff 
told  the  agent  of  Pendexter  that  Mark  owned  half  of  tbe  notes 
and  mortgage,  and  he  was  deceived  by  such  declarations,  whatever 
the  knowledge  or  intention  of  the  plaintiff,  and  attached  the  specie 
on  the  strength  of  such  declaration,  and  was  thereby  injured,  the 
plaintiff  could  not  be  allowed  to  claim  title  to  the  money  attached. 
And  if  Mark  had  other  property  which  could  have  been  attached 
by  Pendexter,  and  he  was  deceived  by  the  plaintiff's  declarations, 
and  did  not  attach  such  property,  the  jury  might  consider  whether 
this  was  an  injary  to  Pendexter. 

It  did  not  appear  that  Mark  or  Martin  was  insolvent  at  the  time, 
nor  that  the  plaintiff  knew  that  Pendexter  was  about  to  attach  the 
money,  or  made  any  claim  to  the  notes  or  money,  or  was  about  to 
commence  or  had  commenced  a  suit. 
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The  jary  retarned  a  verdict  for  the  defendant  The  presiding 
judge  inquired  of  them,  to  whom  they  found  the  money  belonged, 
and  they  replied  that  they  did  not  consider  that  question. 

The  plaintiff  filed  exceptions  to  the  instructions  of  the  Court., 

McCrillis  ^  Maee^  for  the  plaintiff. 

Rowe  ^  Bartletty  for  the  defendant,  argued  that  if  the  attach- 
ment was  induced  by  the  plaintiff's  representations,  she  could  not  . 
maintain  an  action  for  damages  arising  from  it.  Rangely  vs.  Spring^             J 
21  Maine  130 ;  Hatch  vs.  Kimball,  16  Maine  146 ;  1  Story's  Equi- 
ty,  §  §  385,  387,  390. 

Declarations  made  by  one  party,  and  acted  upon  by  the  other, 
and  his  action  thereby  changed  to  his  injury,  operate  in  the  way 
of  estoppel  upon  the  party  making  them.  Dewey  vs.  Fields  4  Met. 
381 ;  Stone  vs.  Dunkiuy  2  Camp.  344 ;  Harding  vs.  Carter,  cited 
by  Parke  on  Ins.  4 ;  Chapman  vs.  Searles,  3  Pick.  38 ;  Heame  vs. 
JRogerSy  8  Barn.  &  Cress.  577 ;  Lewiston  Falh  Bank  vs.  Leonard, 
43  Maine  344. 


The  opinion  of  the  Court  was  delivered  by 

May,  J. — In  determining  the  correctness  of  the  instructions 
complained  of,  we  may,  with  propriety,  assume  that  the  notes, 
upon  which  the  money  attached  by  the  defendant's  deputy  was 
paid  to  the  plaintiff,  were,  as  against  Mark  W.  Piper,  rightfully 
held  by  her  as  security  for  his  liabilities.  She  sdems  to  have  held 
his  share  as  a  pledge  for  that  purpose.  The  testimony  shows  that, 
while  she  so  held  them,  Prescott,  the  agent  of  the  attaching  credi- 
tor, and  of  the  owner  of  the  equity  of  redemption  in  the  premises 
mortgaged  to  secure  said  notes,  called  upon  her  and  inquired  <<  if 
Mark  W.  Piper  owned  half 'the  notes;*'  and  she  replied  that  "she 
had  bought  Martin's  part,  and  that  Mark's  part  of  the  mortgaged 
notes  was  his.  She  had  no  control,  so  as  to  allow  for  the  oats,  on 
Mark's  part.     No  doubt  he  would  do  what  was  right." 

She  does  not  appear  to  have  been  apprised  of  the  agency  of 
Prescott,  nor  of  any  desire  on  his  part  to  make  an  attachment  to 
secure  the  demand  of  Henry  Pendcxter,  his  principal,  which  was 


^( 
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afterwards  put  in  suit.  The  notes  were  not  attachable,  and  there 
is  no  evidence  that  she  then  knew  that  payment  of  the  notes  would 
soon  be  made,  if  made  at  all.  At  this  time,  Mark  W.  Piper  was 
the  general  owner  of  his  half  therein,  and,  if  not  paid,  the  loss 
would  fall  upon  him.  There  had  been  no  written  assignment  of 
his  part  to  the  plaintiff.  Her  title  to  them  was  but  an  equitable 
title,  but  the  money  due  upon  them  when  paid,  according  to  the 
arrangement  of  the  parties,  would  become  hers.  The  receipt  of  it 
would  so  far  operate  as  a  payment  of  her  debt  against  Mark.  She 
did  not  say  that  the  money,  when  paid,  would  not  be  hers. 
Strictly  speaking,  therefore,  there  was  no  falsehood  in  the  state- 
ment that  «  Mark's  part  of  the  mortgaged  notes  was  his.'' 

Under  these  circumstances,  the  jury  was  instructed  <<  that  if  the 
plaintiff  told  the  agent  of  Pendexter  that  Mark  owned  one-half  of 
the  notes  and  mortgage,  as  testified  to,  and  he  was  deceived  by 
such  declarations,  whatever  the  knowledge  or  intention  of  the 
plaintiff,  and  attached  the  specie  on  the  strength  of  such  declara- 
tions, and  has  been  thereby  injured,  the  plaintiff  could  not  now  be 
allowed  to  claim  title  to  the  money  attached."  This  instruction 
makes  the  knowledge  and  intentions  of  the  plaintiff  touching  her 
statements  wholly  immaterial.  By  it,  she  is  estopped  from  showing 
the  honesty  of  her  purposes,  the  truth  of  her  statements,  or  her 
ignorance  of  the  purposes,  wishes,  or  rights  of  the  attaching 
creditor.     Is  such  an  instruction  in  conformity  with  the  law  ? 

Estoppels  in  pais  are  created  by  the  law  for  the  purpose  of  doing 
justice.  They  are  called  equitable  estoppels,  in  contradistinction 
to  an  estoppel  by  a  deed  or  record.  Whether  they  exist  in  speci- 
fic cases  is  often  a  question  of  great  diflSculty.  The  rules  of  law  in 
regard  to  them  seem  to  be  well  established.  They  may  arise  from 
a  variety  of  facts,  and  often  depend  in  a  great  degree  upon  the  re- 
lations which  exist  between  the  parties.  The  general  rule  of  law 
in  regard  to  them,  in  England  and  this  country,  is,  that  <<  a  party 
will  be  concluded  from  denying  his  own  acts  or  admissions,  which 
were  expressly  designed  to  influence  the  conduct  of  another,  and 
did  80  influence  it,  and  when  such  denial  will  operate  to  the  injury 
of  another."     CummingSy  admW.<^  vs.  Webster^  43  Maine  192; 
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Rangely  vs.  Spring,  21  Id.  130 ;  WMx%  vs.  True^dell,  6  Pick.  455; 
Welland  Canal  Co.  vs.  Hathaway,  8  Wend.  480.  The  rule,  as 
laid  down  in  Pwkford  vs.  Sear9  ^  ah,  6  Ad.  &  Ellis  469,  is,  that 
«( where  one,  by  his  words  or  conduct,  wilfully  causes  another  to 
believe  in  the  existence  of  a  certain  state  of  things,  and  induces 
him  to  act  on  that  belief,  or  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  different 
state  of  things,  as  existing  at  the  same  time."  In  all  the  cases 
where  an  estoppel  has  been  held  to  exist,  it  is  believed  that  it  will 
appear,  upon  examination,  that  there  was  some  evidence  tending 
to  show  that  the  party  estopped  had  some  knowledge  of  the  rights, 
interests,  or  intentions  of  the  other  party,  or  of  his  relations  to 
the  thing  to  which  his  declarations  or  acts  related ;  or,  that  he 
had  some  intention  of  misleading  the  other  party  into  some  action 
that  might  be  prejudicial  to  him.  In  every  case  there  will  be 
found  some  degree  of  bad  faith,  either  expressly  designed  or  con- 
structive. The  authorities,  wherever  the  question  has  been  raised, 
most,  if  not  all  of  them,  agree  that  the  declarations  or  conduct 
must  have  been  wilful  in  order  to  have  the  estoppel  attach. 

What  is  meant  by  the  term  wilful  is  well  determined,  not  only 
in  England  but  in  our  own  state.  In  the  case  of  Freeman  vs. 
Cooke,  6  Dowl.  &  L.  187,  and  2  Exch.  654,  it  was  decided  that 
unless  the  statement  was  intended  to  induce  the  other  party  to  act 
on  the  faith  of  it,  or  was  such  that  a  reasonable  person  would  act 
upon  the  faith  of  it,  believing  that  it  was  intended  by  the  party 
making  it  that  he  should  so  act,  no  estoppel  would  be  created,  not- 
withstanding the  other  party  did  in  fact  believe  the  statement,  and 
was  induced  to  alter  his  position  accordingly.  See  Harrison's  Dig. 
vol.  7,  p.  614,  Phila.  ed.,  and  cases  there  cited*  The  rule  upon 
this  point  is,  that  whatever  a  man's  real  meaning  may  have  been, 
he  must  so  conduct  himself  that  u  reasonable  man  would  take  the 
representation  to  be  true,  and  believe  that  it  was  meant  that  he 
should  act  upon  it,  or  the  party  making  the  representation  will  not 
be  precluded  from  contesting  its  truth.  Such  is  also  the  settled 
law  of  Connecticut.  Taylor  ^  aL  vs.  Ely  ^  ah,  25  Conn.  250 ; 
Preston  vs.  Mann  ^  ah.  Id.  118. 
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lu  commenting  upan  the  general  rule  in  regard  to  estoppels  in 
patiy  as  laid  down  in  Pichard  vs.  SearB  ^  al.y  before  cited,  Whit- 
man, G.  J.y  in  the  case  of  Copeland  vs.  Copeland^  28  Main%  525, 
remarks,  that  <<  in  the  position  thus  established,  it  must  be  ob- 
served that  several  things  are  essential  to  be  made  out  in  order  to 
the  operation  of  the  rule ;  the  first  is,  that  the  act  or  declaration 
of  the  person  must  be  wilful^  that  is,  with  knowledge  of  the  facts 
upon  which  any  right  he  may  have  must  depend,  or  with  an  inten- 
tion to  deceive  the  other  party;  he  must,  at  least,  it  would  seem, 
be  aware  that  he  is  giving  countenance  to  the  alteration  of  the  con- 
duct of  the  othery  whereby  he  will  be  injured  if  the  representation 
be  untrue,^* 

In  the  case  of  Morton^  adm'r.y  vs.  Hodgdon^  32  Maine  127,  it 
is  said  by  Wells,  J.,  in  the  opinion  concurred  in  by  the  Court, 
that,  <<  before  one  can  be  conclusively  bound  by  a  declaration  made 
in  relation  to  his  interest  in  property,  such  declaration  must  be 
designed  to  influence  the  conduct  of  the  person  to  whom  it  is  ad- 
dressed, and  must  have  that  effect."  The  facts  in  this  case  will  be 
found  to  be  not  very  dissimilar  from  the  present  case.  The  decla- 
ration there  relied  on  was  held  not  to  have  been  wilful,  because  it 
appeared  that  the  party  making  it  did  not  know  that  the  other 
party  had  any  demand  against  Clarky  nor  thai  he  needed  or  had 
any  occasion  for  information  on  the  subject.  The  same  learned 
Judge,  in  Sullivan  vs.  ParkSy  83  Maine  438,  says,  in  delivering 
tho  opinion  of  the  Court,  that,  ^<the  declarations  of  a  party,  which 
should  estop  him,  as  to  a  third  person,  must  be  made  to  one  who 
has  a  right  to  know  the  relations  of  the  party  to  the  property  in 
question ;  if  made  only  to  a  person  having  no  such  righty  they 
would  not  necessarily  create  an  estoppel.** 

In  the  case  before  us,  the  limitation  or  qualification  of  the 
general  rule,  relating  to  estoppels  in  paiSy  as  shown  by  the  pre- 
ceding authorities,  seems  to  have  been  overlooked;  and  the  in- 
structions given,  being  in  direct  conflict  with  such  limitation  or 
qualification,  are  manifestly  erroneous.  It  becomes  unnecessary 
to  consider  the  other  instructions. 

Bzceptions  sustained. 
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Tenney,  C.  J.,  RiCB,  Applbton,  Cutting,  and  Kent,  JJ., 

concurred. 

We  are  indebted  to  the  courtesy  of  Tanoed    far    beyond   the    point   there 

Mr.  Justice  Mat  for  the  foregoing  opin-  assumed.     We  do  not  desire  to  bring  in 

ion.     It  comes  so  precisely  into  the  line  question  the  doctrine  of  estoppels  of 

of  argument  which  we  adopted  in  the  record.     But  we  have  always  regarded 

note  to  the  case  of  Insurance  Co.  p.  the  rule  of  law  by  which  a  former  Ter- 

Brooks,  in  our  May  number,  that  we  diet  is  made  to  apply,  as  an  estoppel, 

shall  not,  perhaps,  be  expected  to  add  upon  matters  and  questions  not  defined 

much  to  what  we  there  said  upon  the  upon  the  record,  and  which  cannot  be 

precise  point  of  the  gronnd  of  estoppels  determined    in    any    after   proceeding 

in  pais.  without  resort  to  parol  proof,  inyoWing 

We  have  long  been  impressed  with  the  an  inquiry  into  the  deliberations  of  the 
wonderful  advance  made  by  the  Ameri-  jury-room,  as  having  carried  this  doe> 
can  courts  in  the  last  thirty  years,  in  trine  quite  up  to  the  extreme  line  of 
giving  a  conclusive  effect  to  estoppels  safety.  We  should  regard  estoppels  of 
of  all  kinds.  As  long  ago  as  the  case  this  character  as  not  a  little  odious,  in 
of  Isaacs  v.  Clark,  12  Vt.  R.  692  (1839).  the  language  of  the  old  books, 
the  doctrine  of  estoppels  was  so  lame  On  the  other  hand,  while  the  doctrine 
and  so  unsettled  that  we  found  a  de-  ofestoppelsofreoord  has  been  advancing 
cided  reluctance  in  the  court  about  en-  to  greater  stringency,  that  of  estoppels 
forcing  the  rule  against  the  party  who  in  pais  has  been  constantly  relaxing  of 
had  once  tried  the  same  question  between  late.  It  was  at  one  time  supposed  that 
the  same  parties,  on  the  ground  that  the  if  *  party  inquired  of  by  a  mere  in- 
verdict  passed  upon  an  incidental  and  truder,  denied  his  interest  in  any  sub- 
collateral  question  in  the  former  cause :  ject-matter  of  the  inquiry,  he  was  for 
and  that  the  finding  of  the  jury  was  not  ever  estopped  from  setting  up  such 
placed  upon  the  record,  and  could  not,  interest,  not  only  against  the  party  in- 
therefore,  be  pleaded  as  an  estoppel  of  quiring,  but  as  to  all  other  parties  to 
record.  But  the  ultimate  decision  was  whom  such  denial  had  been  communi- 
in  favor  of  the  estoppel,  at  which  we  cated.  But  this  broad  rule  is  clearly 
felt  some  gratification,  regarding  it  as  not  maintainable.  The  only  just  basis 
an  advance  in  the  right  direction.  of  estoppels  in  pais  is  good  faith  and 

We  reviewed   the  whole  ground  in  fair  dealing.     It  is  now  clearly  settled 

Gray  v.  Pingrey,   17  Vt.  R.  419,  and  that  the  disclaimer,  to  become  binding 

attempted  to  define  the  proper  distinc-  upon  the  party,  must  be  made  to  one 

tion  between    pleading   estoppels  and  bon&  fide  seeking  information  for  the 

giving  them  in  evidence  before  the  jury,  protection  of  his  rights,  and  that  be 

and  the  comparative  conclusiveness  of  must  have  acted  upon  it  before  it  will 

the  one  or  the  other  mode  of  urging  the  become  binding  upon  the  party  making 

same.     It  seemed  to  us  that  this  last  it :  Downe  v.  Flint,  28  Vt  R.  627 ;  or 

case  carried  the  doctrine  of  estoppels  else  the  party  must  stand  by  and  see 

of  record  to  the  utmost  verge,  the  very  another  party  purchase  the  property  to 

Ultima  ThuU  of  the  law  upon  that  point,  which  he  claims  title,  upon  the  belief 

at  that  Ume.     But  it  has  already  ad-  that  he  is  acquiring  ftill  title :  Miller  r. 
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Bingham,  29  Vt.  R.  82.  No  party  is  the  ezpectntion  upon  which  he  did  the 
estopped  by  a  declaration  made  in  igno^  act,  may  inaiat  upon  auch  fulfilment ; 
ranee  of  hia  righta:  Thrall  v.  Lothrop,  and  equally  if  he  haa  omitted  to  do  any 
80  Vt.  Ri  807.  The  declaration  must  act,  trusting  to  the  assurance  of  some 
be  made  with  the  intent  to  lead  another  other  thus  given,  and  which  omission 
to  belieTe  the  person  making  the  decla-  will  be  pr^udicial  to  him ;  if  the  assu- 
ration  will  assert  no  claim,  and  it  must  ranee  is  not  made  good,  he  may  insist 
thus  mislead  the  other  to  his  detriment :  it  shall  be  made  good."  From  the  re- 
White  V.  Langdon,  80  Vt.  R.  699.  After  cent  English  case  of  Swan  v.  The  North 
considerable  discussion  and  reflection  in  British  Australasian  Company,  10  Jor, 
Strong  V.  Ellsworth,  26  VL  R.  86C,  the  N.  8.  102  (1864),  in  the  Exchequer 
rule  was  thus  declared :  <<  He  who  by  his  Chamber,  it  would  seem  that  carelessness, 
words,  or  his  actions,  or  his  silence  even,  to  amount  to  an  estoppel  upon  the  party, 
intentionally  or  carelessly  induces  an-  as  to  asserting  the  truth  in  his  favori 
other  to  do  an  act,  which  he  would  not  must  be  what  the  law  denominates 
otherwise  have  done,  and  which  will  criminal  or  culpable,  erassa  negligentia. 
prove  injurious  to  him  if  he  is  not  al-  I.  F.  R. 
lowed  to  insist  upon  the  fulfilment  of 
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Supreme  Oburt  of  Pennsylvania. 

SCHOLLENBEROER  V$.   BRINTON. 

The  sum  agreed  in  a  ground-rent  deed  to  be  paid  for  the  extinguishment  of  the 
ground-rent  it  not  an  estate,  but  a  debt  when  the  owner  of  the  land  has  elected 
to  pay  it. 

The  clause  for  the  extinguishment  of  the  rent  on  payment  of  a  certain  sum,  does 
not  make  the  contract  a  mere  offer  to  sell  hereafter  on  certain  conditions,  but  a 
present  and  complete  sale  with  an  alternatiye  mode  of  payment  at  the  option  jof 
th«  grantee. 

Therefore  where  a  ground-rent  is  payable  by  the  terms  of  the  deed,  in  "  lawful 
tilvernumey  of  the  United  States,"  and  there  is  a  clause  of  extinguishment  on 
the  payment  of  a  certain  sum  **  lawftil  money,  as  aforesaid  ;"  the  latter  is  pay- 
able in  legal  tender  notes  of  the  United  States. 

At  Nisi  Prius,  May  1864,  the  opinion  of  the  Court  was  deli- 
vered by 

AfiNEW,  J. — This  is  a  demurrer  to  the  complainant's  bill,  brought 
for  specific  performance,  to  compel  the  defendant  to  execute  a 
release  and  extinguishment  of  a  ground-rent.  The  defendant  sold 
to  John  McDowell,  whose  title  complainant  owns,  a  lot  in  Phila- 
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delphia,  upon  a  ground-rent  of  $211.50,  payable  half-yearly  in 
« lawful  silver  money  of  the  United  States  of  America/'  The 
deed  contains  the  following  clause  of  redemption : 

"  Provided  always,  nevertheless,  that  if  the  said  John  McDowell, 
or  his  heirs  or  assigns,  shall  and  do  at  any  time  hereafter,  pay  or 
cause  to  be  paid  unto  the  said  Mary  M.  Brinton,  her  heirs  or 
assigns,  the  sum  of  three  thousand  five  hundred  and  twenty-five 
dollars  lataful  money  as  aforesaid^  and  the  arrearages  of  said 
yearly  rent  to  the  time  of  such  payment,  then  the  same  shall  for 
ever  thereafter  cease  and  be  extinguished,  and  the  covenant  for 
the  payment  thereof  shall  become  void,  and  then  the  said  Mary 
M.  Brinton,  her  heirs  and  assigns,  shall  and  will,  at  the  proper 
costs  and  charges  in  the  law  of  the  said  grantee  his  heirs  or 
assigns,  seal,  and  execute  a  sufficient  release  and  discharge  of  the 
said  yearly  rent,  hereby  reserved  to  the  said  John  McDowell  and 
his  heirs  and  assigns  for  ever,  anything  hereinbefore  contained  to 
the  contrary  thereof  in  anywise  notwithstanding.*' 

The  complainant  tendered  to  the  defendant  the  sum  required 
to  extinguish  the  ground-rent  in  legal  tender  notes  of  the  United 
States,  which  the  defendant  declined  to  accept,  and  the  point 
raised  by  the  demurrer  is,  that  the  tender  was  insufficient,  because 
not  made  in  current  silver  money  of  the  United  States. 

The  question  of  the  constitutionality  of  the  Legal  Tender  Act 
was  raised  in  the  argument,  and  the  case  rested  on  the  grounds 
that  the  subject  of  payment  was  not  a  debtj  but  an  estate  subject 
to.  redemption  only  on  stipulated  terras,  and  that  the  owner  of  the 
rent  only  bargained  that  the  owner  of  the  land  might  buy  it  off 
upon  fixed  terms. 

I  think  neither  of  these  positions  Is  correct.  The  sum  which 
was  agreed  to  be  paid  in  extinguishment  of  the  rent  is  not  an 
estate,  when  the  owner  of  the  land  elects  to  pay  it.  The  mistake 
is  in  confounding  the  value  of  the  interest  or  estate  which  the 
owner  of  the  ground-rent  has  in  the  ground-rent  with  the  price  or 
sum  to  be  paid  to  extinguish  it.  Unquestionably,  the  interest  of  the 
ground-rent  owner  is  really  subject  to  descent,  to  execution,  and 
to  alienation  as  real  estate,  but  the  money  which  the  purchaser  of 
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the  land  agreed  to  pay  is  the  price  or  conBideration  of  the  estate  of 
the  ground-rent  owner  paid  to  extinguish  it. 

What  was  the  transaction  ?  The  ground-rent  owner  was  the  ownet 
of  the  land.  He  agreed  to  sell  it  to  the  purchaser  for  an  alterna- 
tive consideration,  to  wit :  the  interest  of  the  price,  0211.50,  pay- 
able annually  for  ever  if  the  purchaser  chooses  so  to  pay ;  or,  when 
he  elects,  the  price  itself,  $3525.  The  consideration  is,  there- 
fore, $211.50  annually,  or  $3525  when  the  purchaser  chooses  so 
to  pay  it.  When  the  deed  was  made,  the  case  then  stood  thus ;  The 
grantee  became  vested  with  a  freehold  of  inheritance  in  the  landy 
and  the  grantor  with  an  incorporeal  hereditament  in  the  rent,  sub- 
ject by  the  terms  of  the  conveyance  itself  (not  a  new  bargain),  to 
be  divested  by  the  payment  of  the  price  in  the  alternative  form 
after  election. 

Thus,  a  simple  analysis  of  the  transaction  shows  that  the  pur- 
chaser, when  he  elects  to  pay  the  principal,  does  no  more  thah 
pay  the  price  set  upon  the  property  by  the  terms  of  the  original 
bargain,  and  that  at  the  moment  when  he  makes  his  election  to 
cease  paying  the  annual  price  and  buy  the  principal,  he  has  made 
it  a  debt ;  that  is,  a  specific  sum  of  money,  which,  by  the  deed, 
he  owes,  and  agrees  to  pay  when  he  elects  to  do  so. 

What  he  pays  is  not  an  estate,  but  it  is  that  which  he  pays /or  the 
estate.  It  is  money,  it  is  specific  and  certain,  and  it  is  that  which 
he  has  agreed  by  express  terms  to  pay  to  extinguish  the  estate  of 
the  ground-rent  owner.  What  is  this  but  a  debt  ?  In  what  does  it 
differ  from  any  other  contract  where  an  option  or  election  is  given 
to  the  buyer  ?  Suppose  the  subject  of  sale  to  be  a  chattel  instead 
of  land,  and  the  purchaser  agrees  to  pay  the  annual  interest  of 
the  price  for  ever,  or,  at  his  option,  to  pay  the  principal,  does  the 
want  of  power  in  the  vehdor  to  eompel  him  to  make  his  election  to 
pay  the  principal  change  the  character  of  the  principal  as  a  debt 
when  he  does  elect  to  pay  it  ?  How  is  this  case  any  different  ? 
If  the  ground-rent  owner  cannot  enforce  payment  of  the  principal, 
it  is  not  because  the  money,  when  offered  to  be  paid,  is  not  of  the 
nature  of  a  debt,  but  because  he  has  given  his  grantee  an  option 
to  pay  in  either  way.     It  is  his  deed  or  contract  which  prevents 
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the  exaction^  not  the  nature  of  the  sum  to  be  paid.  It  is  a  sum 
of  money  arising  in  contract ;  it  is  the  price  of  an  estate ;  it  is 
paid  to  extinguish  it ;  and  it  is  certain  and  fixed.  If  this  be  not  a 
debt,  what  is  7 

The  other  objection  is  not  more  sound,  that  the  owner  of  the 
ground-rent  only  bargained  that  he  would  sell  on  stipulated  terms. 
The  idea,  as  I  understand  it,  is  this :  That  by  the  terms  of  this 
clause  the  owner  qf  the  ground-rent  offers  to  sell  the  ground-rent 
to  the  grantee  upon  his  paying  to  the  former  so  many  dollars  in 
silver  money,  and  that  until  the  grantee  comes  to  his  terms  he  is 
not  bound  by  the  offer ;  but  it  is  an  unaccepted  proposition  until 
the  grantee  comes  up  to  his  terms  of  silver  money.  This  is  falla- 
cious. The  redemption  clause  is  not  a  contract  for  a  future  sale 
of  the  ground-rent,  but  is  a  provision  for  the  cessation  and  extin- 
guishment of  the  ground-rent  when  the  stipulated  price,  the  sum 
already  agreed  upon  for  the  purchase,  shall  be  paid.  It  is  a  pro- 
viso that  when  the  sum  is  paid,  with  arrears  of  the  yearly  rent, 
<<  then  the  same  (to  wit,  yearly  rent)  shall  for  ever  thereafter  cease 
and  be  extinguUhedy  and  the  covenant  for  the  payment  thereof 
shall  become  void.'*  It  was,  therefore,  not  an  offer  to  sell,  but  the 
sale  had  been  made,  the  deed  was  its  execution,  and  the  clauses 
merely  provided  for  the  alternative  mode  of  payment.  This  will 
be  the  more  manifest  from  the  nature  of  the  deed.  It  conveys  the 
land  for  the  nominal  consideration  of  one  dollar,  a  present  valuable 
consideration  introduced  to  give  the  deed  the  legal  effect  of  a  feoff- 
ment, or  deed  with  livery  of  seisin.  But  the  real  consideration 
is  the  covenant  of  the  grantee  to  pay  the  annual  interest  or  rent; 
or,  when  he  so  elects,  the  stipulated  price  in  full ;  and  the  grantor 
presently  covenants  in  the  deed  that  the  payment,  when  made, 
shall  extinguish  the  covenant  to  pay  rent.  The  instrument  is  ope- 
rative at  the  time  of  its  date,  and  needs  no  new  act  of  the  grantor 
to  give  it  effect. 

It  is  because  the  grantee  so  provided  and  covenanted  in  the  deed 
itself  that  extinguishment  takes  place.  It  is  true  the  deed  provides 
for  a  release  and  discharge  of  the  yearly  rent ;  but  this,  it  is 
manifest,  was  but  to  preserve  the  evidence,  and  provide  for  a  clean 
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record ;  so  that  the  registry  which  shows  the  charge  should  also 
show  the  discharge.  The  operative  act  is  the  payment.  There 
can  be  no  doubt  that  payment  in  itself  discharges  the  rent,  and  if 
the  ground-rent  owner  should  die  the  next  moment,  the  evidence 
of  the  payment  would  be  all  sufficient  for  the  owner  of  the  land  ; 
and  the  reason  is,  that  this  is  the  provision  of  the  deed  itself.  On 
payment  being  made,  the  language  is — «  Then  the  same  (rent) 
shall  for  ever  thereafter  cease  and  become  extinguished." 

It  follows  from  these  considerations  that  the  demurrer  is  not  well 
taken*  It  must  be  overruled,  and  the  defendant  is  ordered  to 
answer  the  bill  within  thirty  days  from  the  filing  of  the  order. 


Court  of  Appeals  of  New  York. 

LUDLAM,  EXECUTRIX,  VS.  LUDLAM  et  ol. 

In  the  absence  of  any  law  of  the  United  States  governing  the  partieular  case,  the 
question  whether  one  born  out  of  the  United  States  is  a  citisen,  is  to  be  deter* 
mined  by  the  common  law,  as  it  existed,  irrespeotlTe  of  English  statutes,  at  the 
adoption  of  the  Federal  Constitution. 

At  common  law,  the  duty  of  alleg^noe  and  the  rights  of  citizepship  passed  by  de» 
scent,  the  child  following  the  condition  of  the  father ;  so  that  if  a  father  out  of 
the  realm  was  within  the  allegiance  of  the  king,  his  child  by  an  alien  wife  was 
born  a  subject  to  the  British  crown. 

The  statute  (26  Edw.  III.,  oh.  2)  upon  this  point,  is  a  declaratory,  and  not  an  en- 
abling act. 

Whether  a  citisen  is  capable  of  renouncing  his  allegiance  without  the  consent  of 
his  goyemment,  or  may  when  his  goTemment  has  not  prohibited  it,  qu^Bre. 

But  if  he  may,  he  cannot  divest  himself  of  his  citisenship  until  he  becomes  the 
citizen  of  another  government,  and  this  he  cannot  do  until  he  arrives  at  fUU 

*ge. 

Held,  accordingly,  that  where  a  citizen  of  the  United  States  went  to  Peru  at  the 
age  of  eighteen  years,  with  the  intention  of  indefinite  continuance  there  for  the 
purpose  of.  trading,  but  took  no  steps  to  be  Naturalized  in  Pern,  or  to  indicate 
an  intention  of  a  permanent  change  of  domioil,  otherwise  than  as  before  stated^ 
his  child  bom  to  him  in  Peru  of  a  wife  the  native  of  that  country,  is  a  citizen 
ofthe  United  States. 

A  finding  as  of  a  fact,  that  the  father  voluntarily  "  expatriated"  himself,  with  the 
intention  of  becoming  a  permanent  resident  of  Peru,  regarded  as  immaterial    , 
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Sach  a  ohild  may,  it  seems,  be  subject  to  a  double  aUeg:iaiice,  and  upon  arririBg 
at  his  majority  may  elect  to  retain  the  one  and  repudiate  the  other ;  but  until 
such  election  he  retains  all  the  rights  of  citiienship  in  both  countries,  though 
discharging  its  duties  in  but  one. 

Appeal  from  the  Supreme  Court.     The  original  plaintiff,  Anna 
K.  Ludlam,  and  the  defendant  Maximo  M.  Ludlam,  were  the  only 
children  of  Richard  L.  Ludlam,  who  died  at  New  York  in  April, 
1838,  when  the  said  Anna  R.  was  less  than  one,  and  her  brother 
Maximo  less  than  seven  years  of  age.     The  other  defendants  were 
the  testamentary  guardians  of  the  said  Anna  R.  and  Maximo  M. 
during  their  minority.     As  such,  they  had  received  the  price  of 
certain  lands  in  the  city  of  New  York  belonging  to  said  infants,  as 
heirs  of  an  uncle,  and  which  were  sold  by  order  of  the  Supreme 
Court.     Soon  after  her  arrival  at  the  age  of  twenty-one  years,  Anna 
R.  Ludlam  commenced  this  action  in  the  Supreme  Court  against 
the  testamentary  guardians  and  her  brother  Maximo,  claiming  the 
whole  of  the  proceeds  of  the  land,  on  the  ground  that  her  brother, 
liaving  been  born  in  Peru,  South  America,  was  an  alien,  incapable 
of  inheriting  real  estate  in  this  state,  and  that  she  was  the  sole 
beiress  at  law  of  her  deceased  uncle.     Maximo  answered  the  com- 
plaint, claiming  that  he  was,  at  the  time  of  his  uncle's  decease,  a 
citizen  of  the  United  States,  capable  of  inheriting  real  estate,  and 
that,  on  the  death  of  their  uncle,  he  and  the  plaintiff  became  seised, 
as  tenants  in  common,  of  one-sixth  part  of  the  lauds  whereof  such 
uncle  died  seised,  subject  to  the  life  estate  of  Rebecca  Ludlam,  and 
that  each  was  entitled  to  one-half  of  the  proceeds  of  the  sale  there- 
of, then  in  the  hands  of  the  testamentary  guardians.     The  guar- 
dians admitted  the  facts  stated  in  the  complaint,  except  as  to  the 
respective  rights  of  the  plaintiff  and  Maximo  Ludlam,  and  prayed 
for  the  direction  of  the  court  in  that  respect.     The  cause  was  tried 
at  the  Kings  County  Circuit  in  July,  1859,  before  Mr.  Justice 
LoTT,  without  a  jury.     It  was  proved  on  the  trial  that  Richard 
L.  Ludlam  was  born  in  this  country  in  the  year  1804 ;  that  he 
left  the  country  in  the  year  1822,  "for  the  purpose  of  seeking  em- 
ployment and  bettering  his  condition,"  his  intention  being  to  go 
to  Cadis,  and  thence  to  Lima,  in  Peru;  that  he  made  a  direct 
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paBBage,  and  arrived  in  Peru  a  few  months  after  leaving  the 
United  States,  where  he  remained  until  November,  1836,  when  he 
left  on  his  return  to  New  York,  where  he  arrived  in  April,  1887, 
in  poor  health,  and  died  in  April,  1838.  In  1828,  at  Lima,  he 
married  the  present  plaintiff,  who  was  a  native  of  Chili,  but  had 
removed  in  childhood  to  Peru,  and  had  afterwards  remained  there. 
The  only  children  of  this  marriage,  except  such  as  died  in  infancy 
in  this  country  and  in  Peru,  are  the  defendant,  Maximo  M.  Lud- 
1am,  who  was  born  at  Lima  in,  November,  1881,  and  the  original 
plaintiff  in  this  action,  Anna  R.  Ludlam,  who  was  born  in  New 
York  in  December,  1837.  There  was  no  evidence  showing  the 
object  or  design  of  Richard  L.  Ludlam  in  leaving  this  country, 
beyond  what  is  above  stated,  or  that  he  ever  took  any  steps  to 
become  a  citizen  of  any  other  country.  It  appeared  that  after 
his  arrival  at  Lima,  he  acted  as  a  clerk  until  about  the  time  of  his 
marriage,  when  he  went  into  business  on  his  own  account  as  a 
tobacco  merchant,  in  copartnership  with  a  Mr.  Flint,  and  con* 
tinned  in  such  business  until  1836,  when  the  business  was  closed, 
and  both  partners  came  together  to  the  United  States.  While  in 
Peru,  he  corresponded  with  his  brothers,  sister,  and  mother, 
remaining  in  the  United  States,  but  the  communication  was  not 
frequent,  and  nothing  in  his  letters  referred  to  a  return.  His 
widow,  who  was  examined  as  a  witness  on  the  trial  in  behalf  of  her 
daughter,  then  plaintiff,  testified  that  her  husband  always  intended 
to  return  to  this  country  to  educate  his  children ;  that  that  object, 
and  his  ill  health,  were  the  reasons  which  induced  him  to  return ; 
that  she  was  never  in  the  United  States,  or  out  of  South  America, 
until  she  came  with  him  and  with  their  children  in  1836-37,  and 
was  never  naturalized.  The  findings  of  fact  by  the  judge,  and 
bis  conclusions  of  law,  so  far  as  they  bear  upon  the  question  in 
controversy,  were  as  follows : — 

"  That  the  plaintiff  was  born  within  the  United  States,  and 
that  the  defendant,  Maximo  M.  Ludlam,  was  born  at  Lima,  Peru, 
South  America,  and  was  never  naturalized  as  a  citizen  of  the 
United  States,  nor  ever  qualified  as  required  by  law  of  resident 
aliens,  to  take  or  hold  lands  within  the  state  of  New  York. 
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''That  Richard  L.  Ludlam,  in  the  year  1822,  voluntarily 
expatriated  himself  from  the  United  States,  "where  he  Tras  a 
natural-born  citizen,  for  the  purpose  of  becoming  a  permanent 
resident  of  Lima,  and  of  establishing  his  permanent  domicile 
there,  and  in  a  few  months  thereafter  did  become  such  permanent 
resident  in  such  last-named  place,  and  there  established  his  per- 
manent domicile. 

"  That  in  the  year  1828,  he  there  married  a  natural-born  citizen 
of  Chili,  who  never  became  a  citizeu  of  the  United  States,  and  of 
that  marriage  the  plaintiff  and  said  Maximo  were  born,  as  afore 
stated/' 

And,  as  conclusions  of  law  upon  the  facts  so  found,  the  Justice 
determined : — 

''  That  the  plaintiff  is  a  natural-born  citizen  of  the  United 
States. 

''  That  the  defendant,  Maximo  M.  Ludlam,  is  not  a  natural- 
born  citizen  of  the  United  States,  but  at  the  time  of  the  death  of 
his  uncle,  Thomas  R.  Ludlam,  was  an  alien,  incapable  by  law  of 
taking  land  or  real  estate  within  the  state  of  New  York. 

''  That  the  lands  and  real  estate  mentioned  in  the  complaint, 
and  whereof  Thomas  R.  Ludlam  died  seised,  upon  his  death 
descended,  as  to  one  undivided  one-sixth  part  thereof,  to  the 
plaintiff  in  fee,  as  the  representative  of  her  father,  to  the  exclu- 
sion of  said  defendant,  Maximo  M.  Ludlam,  and  that  the  plaintiff 
is  entitled  to  the  whole  of  the  proceeds  thereof,"  &c. 

The  defendant,  Maximo  M.  Ludlam,  excepted  to  the  several 
conclusions  of  fact  and  law  above  stated. 

Judgment  was  entered  in  accordance  with  those  findings,  and 
Maximo  M.  Ludlam  appealed  to  the  Supreme  Court,  at  general 
term,  when  the  judgment  was  reversed  and  a  new  trial  ordered : 
31  Barb.  486.  From  that  judgment  the  plaintiff  brought  this 
appeal,  stipulating  that  final  judgment  be  entered  against  her,  in 
case  the  judgment  of  the  general  term  shall  be  afiirmed. 

John  K.  Porter^  for  the  appellant. 

Daniel  Lord,  for  the  respondent. 


LUDLAM  vs.  LUDLAM.  699 

Seldbn,  J. — Our  statute  concerning  tenures  proyides  that 
*'  every  citizen  of  the  United  States  is  capable  of  holding  lands 
within  this  state,  and  of  taking  the  same  by  descent,  devise,  or 
purchase :"  1  R.  S.  719,  §  8.  Aliens  can  neither  take  nor  hold 
luch  lands,  except  under  certain  conditions  not  claimed  to  exist 
here :  Id.  §§  15,  16,  17. 

The  question,  who  are  citizens  of  the  United  States,  must 
depend  upon  the  laws  of  the  United  States.  In  1790,  Congress 
passed  an  act  declaring  that  ^Hhe  children  of  citizens  of  the 
United  States  that  may  be  born  beyond  the  sea,  or  out  of  the 
limits  of  the  United  States,  shall  be  considered  as  natural-born 
citizens :"  1  U.  S.  Stat,  at  Large  103.  In  1795,  the  following 
provision  was  substituted  for  that  previously  existing,  viz. :  "  The 
children  of  citizens  of  the  United  States,  bom  out  of  the  limits 
and  jurisdiction  of  the  United  States,  shall  be  considered  as 
citizens  of  the  United  States :"  1  U.  S.  Stat,  at  Large  445,  §§  8, 
4.  In  1802,  Congress  repealed  the  law  of  1795,  and  enacted  that 
"  The  children  of  persons  who  now  are  or  have  been  citizens  of  the 
United  States,  shall,  though  born  out  of  the  Unfits  and  jurisdiction 
of  the  United  States,  be  considered  as  citizens  of  the  United 
States.*'  This  provision  continued  unchanged  until  1855,  when 
an  act  was  passed  declaring  both  the  wife  and  children,  in  a  case 
like  the  present,  to  be  citizens :  10  Stat,  at  Large  604. 

As  the  Act  of  1802  did  not'  embrace  the  children  of  those  who 
might  thereafter  become  citizens,  and  as  the  father  of  the  defend* 
ant,  Maximo  Ludlam,  was  bom  after  1802,  and  died  before  1855, 
this  case  does  not  come  within  the  provisions  of  any  of  the  statutes 
of  the  United  States  on  the  subject.  The  same  question  is  pre- 
sented, therefore,  in  this  respect  which  arose  in  Lynch  vs.  Clarky 
1  Sandf.  Ch.  Rep.  588,  where  it  is,  I  think,  very  clearly  shown 
that  in  the  absence  of  any  statute,  or  any  decisions  of  our  own 
courts,  state  or  national,  on  the  subject,  the  question  of  citizen- 
ship can  only  be  determined  by  reference  to  the  English  common 
law,  which,  at  the  time  of  the  adoption  of  the  Constitution  of  the 
United  States,  was,  to  a  greater  or  less  extent,  recognised  as  the 
law  of  all  the  states  by  which  that  Constitution  was  adopted. 
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This  conclusion  does  not  involve  the  question  verj  earnestly 
debated  soon  after  the  organization  of  the  government,  whether 
the  common  law  of  England  became  the  law  of  the  Federal  Gov- 
ernment on  the  adoption  of  the  Constitution :  1  Tucker's  Black- 
stone,  appendix  E.  p.  378;  1  Story's  Com.  on  the  Const.,  §  158, 
and  note  2 ;  Madison's  Rep.  to  the  Virginia  Legislature,  1799, 
1800 ;  Inspections  of  Virginia  to  her  Senators  in  Congress,  Jan- 
uary, 1800 ;  Speech  of  Mr.  Bayard  on  the  Judiciary,  2  Benton's 
Debates  616 ;  1  Kent's  Com.  831,  343.  It  only  assumes,  what 
has  always  been  conceded,  that  the  common  law  may  properly  be 
resorted  to  in  determining  the  meaning  of  the  terms  used  in  the 
Constitution,  where  that  instrument  itself  does  not  define  them. 
Judge  Tucker,  at  the  close  of  his  essay  against  the  common  law 
powers  of  the  Federal  Government,  says :  "  We  may  fairly  infer, 
from  all  that  has  been  said,  that  the  common  law  of  England 
stands  precisely  upon  the  same  footing  in  the  Federal  Government 
and  the  courts  of  the  United  States,  as  such,  as  the  civil  and  eccle- 
siastical lanfs  stand  upon  in  England,  that  is  to  say,  its  maxims 
and  rules  of  proceeding  are  to  be  adhered  to,  wJ^never  the  tffritten 
lata  is  silerUy  in  ease^  of  simUar  or  analogous  nature:'*  1  Tucker's 
Blaokstone^  app,  B.,  p.  429.  The  Legislature  of  Virginia,  in  its 
instructions  to  the  senators  of  that  state,  in  Congress,  in  January, 
1800,  directing  them  '^  to  oppose  the  passage  of  any  law  founded 
on  or  recognisiug  the  principle  that  the  common  law  of  England 
id  in  force  under  the  government  of  the  United  States,"  expressly 
excepted  ^^  from  such  opposition,  such  particular  parts  of  the  com- 
mon law  as  may  have  a  sanction  from  the  Constitution,  so  far  as 
they  are  necessarily  comprehended  in  the  technical  phrases  which 
express  the  powers  delegated  to  the  government."  The  Constitu- 
tion uses  repeatedly  the  terms,  ^^  citizen  of  the  United  States," 
but  does  not  define  them.  Our  statute,  above  referred  to,  uses 
the  same  terms,  and  also  leaves  them  undefined.  It  becomes  ne- 
cessary for  the  court  to  decide  whether  the  defendant,  Maximo  M. 
Lndlam,  under  the  circumstances  of  his  birth  and  life,  is  a  citisen 
of  the  United  States  within  those  terms.  No  case,  so  far  as  we 
are  informed,  presenting  a  similar  question,  has  ever  been  before 
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•the  courts  in  this  country,  state  or  national,  and  we  are  compelled, 
therefore,  to  exercise  an  arbitrary  discretion,  or  to  resort  for  pre- 
cedents and  information  to  English  writers,  and  the  decisions  of 
English  courts. 

The  question  presented  here  having  been  definitely  disposed  of^ 
so  far  as  related  to  England,  by  Act  of  Parliament  in  the  7th 
year  of  Queen  Anne,  if  not  as  early  as  the  25th  of  Edward  III., 
uo  decisions  on  that  subject  since  the  earliest  of  those  dates,  of 
the  courts  of  that  country,  based  exclusively  upon  the  prior  com- 
mon law,  are  to  be  found ;  and  it  is  only  by  resorting  to  a  n^ore 
remote  period  in  the  history  of  the  common  law  that  we  obtain 
any  light  to  guide  us  to  a  decision  of  that  question. 

It  seems  to  have  been  adjudged  by  the  Court  of  King's  Bench, 
as  early  as  7  Edw.  III.,  that  the  children  of  British  subjects  in  the 
service  of  the  king,  though  born  beyond  the  sea,  were  capable  of 
inheriting ;  and  this  was  confirmed  by  Parliament  in  the  seven- 
teenth  year  of  the  same  reign :  Dyer  224  a,  note  29.  An  efibrt 
was  made  at  the  same  Parliament  to  obtain  a  further  declaration 
or  enactment  on  the  subject,  which  failed,  but  was  renewed  a  few 
years  afterwards,  when  the  statute  of  25  Edw.  III.,  ch.  2,  was 
passed,  which,  among  other  things,  provides  that  children, 
''  which  henceforth  shall  be  born  out  of  liegeance  of  the  king, 
whose /a^Aer^  and  mothen^  at  the  time  of  their  birth,  be  and  shall 
be,  at  the  faith  and  liegeance  of  the  King  of  England,  shall  have 
and  enjoy  the  same  benefit  and  advantage,  to  have  and  bear  in- 
heritance within  the  same  liegeance  as  the  other  inheritors  afore- 
said in  time  to  comey  so  also  that  the  mothers  of  such  children 
passed  the  sea  by  the  license  and  will  of  their  husbands." 

It  is  essential  to  our  present  inquiry  to  ascertain  whether  this 
statute  was  introductory  of  a  new  rule,  or  simply  declaratory  of 
the  previous  law.  There  are  considerations  of  weight  on  both 
sides  of  this  question.  The  preamble  shows  that  the  act  was 
passed  to  complete  what  was  left  undone  by  the  previous  Parlia- 
ment in  17  Edw.  III.,  and  the  action  of  the  latter  Parliament  was 
purely  declaratory,  as  it  simply  confirmed  what  had  been  decided 
by  the  King's  Bench  ten  years  before.    It  also  shows  that  the 
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application  to  both  parliaments  was  for  the  pnrpose  of  resolving 
a  ^^  doubt/'  and  that  the  king,  in  order  that  the  law  on  the  subject 
be  "declared  and  put  in  certain,"  caused  Parliament  "to  delibe- 
rate" upon  this  doubt.  The  application  to  Parliament  was  by 
^'  petition,"  and  of  course  came  from  the  people ;  and  it  is  well 
known  how  tenaciously  the  people  of  England  at  that  day  adhered 
to  the  rules  of  the  common  law,  and  how  unwilling  they  were  that 
Parliament  should  change  them.  It  seems  clear  to  me,  therefore, 
that  what  was  desired  and  expected  from  Parliament  at  this  time 
was  not  any  new  law,  but  simply  a  declaration  removing  the 
doubts  which  obtained  as  to  the  existing  law. 

On  the  other  hand,  the  terms  of  the  statute  would  seem  to  imply 
that  the  introduction  of  a  new  rule  was  intended.  It  is  limited 
to  children  ^thenceforth"  to  be  born,  and  provides  for  their  in- 
heritance "in  time  to  come."  It  not  unfrequently  happens, 
however,  that  statutes  are  passed  in  language  importing  a  new 
enactment,  which  afterwards  prove  to  be  merely  confirmatory  of 
the  prior  law.  It  is  perhaps  not  easy  to  determine,  therefore, 
from  the  statute  itself,  taken  in  connection  with  its  history, 
whether  it  was  in  truth  an  enabling  or  a  declaratory  act.  Prin- 
ciples, however,  have,  since  the  statute,  been  thoroughly  settled, 
which,  in  my  view,  are  decisive  of  the  question. 

The  subject  of  alienage  was  very  elaborately  examined  in  Cal-^ 
virCi  Case^  7  Coke  1,  6  James  I.  Among  the  principles  settled 
in  that  case,  and  which  have  remained  unquestioned  since,  are 
these : — 

1.  That  natural  allegiance  does  not  depend  upon  locality  or 
place ;  that  it  is  purely  mental  in  its  nature,  and  cannot  therefore 
be  confined  within  any  certain  boundaries ;  or,  to  use  the  language 
of  Coke,  that  "liegeance,  and  faith  and  truth,  which  are  her 
members  and  parts,  are  qualities  of  the  mind  and  soul  of  man, 
and  cannot  be  circumscribed  within  the  predicament  of  tiM:'* 
p.  76. 

2.  That  it  is  not  sufficient,  in  a  plea  of  alienage,  to  aver  that 
the  plaintiff  was  born  out  of  the  kingdom,  or  out  of  the  jurisdic- 
tion of  the  king,  but  every  such  plea  must  aver  that  the  plaintiff 
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is  not  of  the  allegiance  of  the  king ;  and  judgment  was  given  for 
the  plaintiff  in  CoIvMb  Oase,  *^  for  that  the  plea  in  this  case  doth 
not  refer  faith  or  liegeance  to  the  king  indefinitely  and  generally, 
but  limiteth  and  restraineth  faith  and  liegeance  to  the  kingdom  :*' 
Id.  p.  10  a. 

8.  That  allegiance  and  protection  (i.  e,  the  rights  and  the 
duties  of  citizenship)  are  reciprocal,  the  one  being  the  considera- 
tion for  the  other :  Id.  p.  6  a. 

4.  That  a  British  subject,  although  residing  abroad,  still  owes 
allegiance  to  the  King  of  England. 

It  seems  to  me  to  result  of  necessity  from  these  principles  that 
the  children  of  English  parents,  though  born  abroad,  are,  never- 
theless, regarded  by  the  common  law  as  natural-born  citizens  of 
England.  The  decision  upon  the  plea  in  Calvin's  Casey  which  was 
merely  repeating  what  was  decided  in  Cobbledike's  Case  as  early 
as  the  reign  of  Edw.  I.  (see  Calvin's  Case^  p.  9  b),  necessarily 
implies  that  a  child  may  owe  allegiance  to  the  king  {i,  e.,  not  merely 
local  or  temporary,  but  natural  and  permanent  allegiance),  although 
born  out  of  the  king's  dominions ;  and  also  that  this  was  a  broad 
general  rule,  not  confined  to  a  few  exceptional  cases,  because,  if 
it  was  an  exception,  the  plea  could  not  have  been  held  bad  on 
demurrer,  as  it  was  in  both  Cohhledike's  and  Calvin* s  Cases ;  but 
the  exception  must  have  been  pleaded. 

Now,  upon  what  ground  can  allegiance  in  such  cases  be  claimed? 
If  natural  allegiance,  or  allegiance  by  birth,  does  not  depend  upon 
boundaries  or  place,  as  Calvin's  Case  asserts,  upon  what  does  it 
depend  ?  There  can  be  but  one  answer  to  the  question.  It  is 
impossible  to  suggest  any  other  ground  for  the  obligation  than 
that  of  parentage.  It  must,  I  apprehend,  be  transmitted  from 
the  parents  to  the  child,  or  it  could  not  exist.  This  being  then 
the  nature  of  permanent  allegiance,  it  follows  that  the  King  of 
England  may  properly  claim  allegiance  from  the  children  of  his 
subjects,  wherever  born.  If,  then,  the  child  of  English  parents, 
♦bough  born  abroad,  is,  suhditus  natus,  a  born  subject  of  the  king, 
he  must  also  be  a  born  citizen  of  the  kingdom.  Allegiance  and 
citizenship  are,  as  we  have  seen,  correlative  terms,  the  one  being 
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the  ooDBideration  of  the  other.  So  long,  .therefore,  as  the  parents 
continue  to  owe  allegiance  to  the  Crown  of  England,  so  long  will 
their  children,  by  the  rules  of  the  common  law,  whether  born 
within  or  without  the  kingdom,  owe  similar  allegiance,  and  be 
entitled  to  the  corresponding  rights  of  citizenship. 

This  conclusion  needs  no  other  support  than  the  principles  laid 
down  in  Calvin's  Case*  It  is  sustained,  however,  by  a  remark  in 
Brooke's  Abridgement,  title  Denizen  6,  which  is  as  follows: 
"  Nota^  per  Husset,  C.  J.  If  a  man  be  born  beyond  sea  whose 
father  and  mother  are  English,  he  should  be  inheritable  before  the 
statute,  but  the  statute  makes  this  clear."  This  opinion  of  Hls- 
SEY  is  in  no  manner  weakened  by  the  case  of  Hyde  vs.  HUl^  Cro. 
Eliz.  3,  where  it  is  said  to  have  been  held  upon  evidence  that  ''  if 
baron  and  feme^  English,  go  beyond  sea  without  license^  or  tarry 
there  after  the  time  limited  by  the  license^  and  have  issue,  that  the 
issue  is  an  alien,  and  not  inheritable,  contrary  to  the  opinion  of 
HussEY,'*  because  it  is  plainly  implied  in  this,  that  if  the  parents 
were  abroad,  with  licensej  their  issue  would  inherit.  The  not  being 
inheritable,  therefore,  was  a  penalty  for  the  supposed  offence  of 
going  abroad  without  license.  When  it  came  to  be  held,  as  it  was 
later  in  the  reign  of  Elizabeth  (Dyer  296  a),  and  has  been  ever 
since,  that  it  was  not  an  offence  to  depart  the  kingdom  without 
license,  the  penalty  of  course  did  not  attach.  What  is  meant  by 
the  words  '^  contrary  to  the  opinion  of  Hussey,"  does  not  dis- 
tinctly appear.  The  case  as  it  is  stated  tends,  impliedly,  to  sup* 
port  the  note  in  Brooke.  The  court  must  have  had  in  view  the 
common  law,  as  the  statute  was  not  mentioned,  and  has  nothing 
to  do  with  the  question  of  license.  The  right  to  go  abroad,  with* 
out  license,  appears  to  have  been  secured  to  the  subject  by  the 
Magna  Charta  of  King  John  ;  and  how  a  license  could  afterwards 
have  been  supposed  necessary,  it  is  not  easy  to  discover.  The 
language  is,  '^  It  shall  be  lawful,  henceforth,  for  any  one  to  go 
out  of  our  kingdom  and  return,  safely  and  securely,  by  land  or 
by  water,  saving  his  allegiance  to  ««,  unless  in  time  of  war,  by 
some  short  space,  for  the  good  of  the  kingdom:*'  Ch.  49.  Much 
more  might  be  urged,  but  enough  has,  I  think,  been  said  to  maKo 
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it  quite  clear,  both  upon  principle  and  authority,  that  the  Statute 
of  25  Edward  III.  was  merely  declaratory  of  the  common  law. 
The  reasoning  here  adopted  is  intended  only  to  apply  to  cases 
where  the  fathers  and  mothers  were  natural-bom  subjects  of  the 
King  of  England. 

We  have  next  to  inquire  what  was  the  rule  of  the  common  law 
in  respect  to  children  born  abroad,  when  the  father  was  a  subject 
and  the  mother  an  alien.  The  earliest  direct  authority  on  this 
subject,  to  which  we  have  been  referred,  is  from  Brooke's  Abridg- 
ment, title  Denizen  21,  where  it  is  said,  that  "if  an  Englishman 
pass  the  sea  and  marry  an  alien  woman,  by  this  the  wife  is  of  the 
king's  allegiance,  and  the  issue  will  inherit,"  for  which  reference 
is  made  to  the  Abridgment  of  Assizes.  That  the  author  speaks 
here  of  the  common  law,  and  not  of  the  statute,  is  plain  from  the 
reason  he  gives,  viz.,  that  the  wife  owes  allegiance  in  consequence 
of  her  marriage. 

The  question  was  very  ably  discussed  in  the  case  of  Rex  vs. 
Enton,  Litt.  23.  An  Englishman  residing  in  Poland,  as  a  mer- 
chant, married  a  Polish  woman,  and  had  children  born  there,  and 
the  question  was,  whether  they  were  aliens.  It  was  held  that 
they  were  not.  Several  of  the  judges,  it  would  seem, — who,  or 
how  many  does  not  appear, — ^held  that  the  words  ^*  fathers  and 
mothers,"  in  25  Edw.  III.,  should  be  taken  distributively,  and  to 
mean  fathers  or  mothers.  This  ground,  however,  was  not  taken 
by  the  counsel  who  argued  the  case.  He  cited  Bracton  and  Fleta 
in  support  of  the  position  that,  by  the  common  law,  where  both 
father  and  mother  were  English,  their  children,  born  abroad,  were 
not  aliens,  and  argued  that  it  could  make  no  difference,  though 
the  mother  were  alien,  as  it  was  a  settled  maxim  of  the  common 
law  that  the  issue  follows  the  condition  of  the  father. 

We  have  the  opinion  of  Lord  Halb  upon  this  question,  in  Col- 
lingwood  vs.  Pace,  1  Vent.  413,  422.  He  says :  "  Although  an 
English  man  marry  an  alien  beyond  the  seas,  and  having  there 
issue,  the  issue  will  be  denizens,  ae  hath  been  often  resolved;'*  and 
that  he  put  this  upon  the  common  law  ground,  that  the  issue  take 
the  condition  of  the  father,  without  regard  to  that  of  the  mother, 
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and  not  upon  the  Statute  of  Bdw.  IIL,  appears  from  what  fol- 
lows, for  he  continues :  ^'  Yet  it  is  without  question,  that  if  an 
English  woman  go  beyond  the  seas,  and  marry  an  alien,  and  have 
issue  born  beyond  the  seas,  the  issue  are  aliens,  for  the  wife  was 
sub  potestate  viri. " 

The  opinion  of  Judge  Jjsneins  was  the  same,  as  appears  by  the 
following  case,  put  by  him  in  his  reports :  ^^  A  merchant,  trading 
in  a  foreign  country,  marries  an  alien  there,  and  has  issue  by 
her  born  there,  this  issue  shall  be  heir  to  his  father,  although  his 
mother  was  not  an  English  woman.  Otherwise  of  an  ambassa- 
dor, for  the  business  of  a  merchant  requires  a  long  abode  abroad, 
if  he  will  not  trust  bis  whole  fortune  to  factors ;  it  is  not  so  of  an 
ambassador,  it  is  not  his  profession :"  1  Jenk.  Cent,  case  2.  This 
distinction  between  a  merchant  and  an  ambassador,  and  the  rea- 
son given  for  it,  show  conclusively  that  he  put  the  case  upon  the 
common  law,  and  not  upon  the  statute,  because,  under  the  statute, 
no  such  distinction  could  be  made. 

These  opinions  are  confirmed  by  that  of  the  Court  of  King's 
Bench,  in  the  case  of  Bacon  vs.  Bacon^  Cro.  Car.  601.  There, 
children  born  in  Poland  were  held  not  to  be  aliens.  It  is  true, 
the  father  and  mother  in  that  case  were  both  English,  but  the 
court  said  it  would  make  no  difference,  though  the  mother  were 
an  alien.  This  was  not  put,  as  I  understand  the  case,  solely  upon 
the  statute  by  any  of  the  judges.  As  the  case  before  them  came 
directly  within  the  terms  of  the  statute,  it  was  natural  that  they 
should  refer  to  it.  But  they  seem  to  place  their  decision  as  much 
upon  the  common  law  as  the  statute.  Their  language  is,  ^'  he 
being  an  English  merchant,  and  residing  there  for  merchandising, 
his  children  shall,  by  the  common  law,  or  rather,  as  Bbrkeley 
said,  by  the  statute  of  25  Edward  IIL,  be  accounted  the  king's 
lieges,  as  their /a^/ier  is.'*  From  this  alone  we  might  not  be  able 
to  determine  what  the  judges  thought  as  to  the  common  law.  But 
they  also  say  that  it  would  not  be  material  though  the  wife  were 
an  alien,  for  which  they  give  this  reason,  viz.,  that  she  is  "tufi 
potestate  viriy  and  quasi  under  the  allegiance  of  the  king."  This 
can  have  no  reference  to  the  statute.    It  is  the  common  law  argu* 
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ment  upon  the  subject,  and  shows  clearly  the  opinion  of  the  judges 
to  be  that  the  common  law  went  further  than  the  statute,  and  deni* 

senized  the  children  in  all  cases  where  the  father  was  a  natural* 

ft 

born  subject. 

I  suppose  the  doctrine  that  children,  if  legitimate,  follow  in 
regard  to  their  political  rights  and  duties,  the  condition  of  their 
fathers,  to  be  founded  in  natural  law,  and  to  be  substantially  the 
same  in  most  if  not  all  civilized  countries.  Yattel  says,  ^^  Society 
not  being  able  to  subsist  and  perpetuate  itself  but  by  the  children 
of  its  citizens,  those  children  naturally  follow  the  condition  of 
their  fathers,  and  %ueeeed  to  all  their  rights  :*'  B.  1,  ch.  19,  §.  212. 
In  a  subsequent  section  the  same  author  says:  '^It  is  asked 
whether  the  children  born  of  citizens  in  a  foreign  country  are 
citizens  ?  The  laws  have  decided  this  question  in  several  coun- 
tries, and  it  is  necessary  to  follow  their  regulations.  Btf  the  law 
of  nature  alone^  children  follow  the  condition  of  their  fathers^  and 
enter  into  all  their  rights.  The  place  of  birth  produces  no  change 
in  this  particular,  and  cannot  of  itself  furnish  any  reason  for 
taking  from  a  child  what  nature  hae  given  him.  I  say  of  itself ^ 
for  the  civil  law  or  politics  mag  order  otherwiee  from  particular 
views.:'*  Id.  §  215.  It  is  shown  by  Yice-Chancellor  Sandford, 
in  Lgneh  vs.  Clarke  1  Sandf.  Ch.  Rep.  583,  675,  that  the  law  of 
France,  Spain,  and  Portugal,  is  in  accordance  with  this  doctrine, 
by  express  enactment  it  is  true,  as  it  is  now  in  England  and  in 
this  country.  But  the  uniformity  goes  to  show  that  it  is  founded 
upon  a  law  of  nature,  and  of  course  prevails  in  every  country, 
unless,  as  Yattel  says,  it  is  changed  by  the  municipal  law  ''  from 
particular  views.** 

The  case  of  Duroure  vs.  Jones^  4  T.  R.  300,  is  cited  in  opposi- 
tion to  these  views.  The  question  principally  discussed  in  that 
case  was  upon  the  construction  of  the  statute  of  Edw.  III.,  and 
not  whether  it  was  declaratory  of  the  common  law.  It  must  be 
conceded,  however,  that  the  judges  would  seem  to  have  assumed 
that  it  was  an  enabling  act,  and  introductory  of  a  new  rule.  It 
is  also  true  that  Blackstone  and  Chitty  appear  to  have  been  of 
the  same  opinion.    But  neither  the  judges  in  that  case,  nor  these 


608  LtTDLAM  T8.  LtTDLAM. 

elementary  writers,  appear  to  have  discussed  the  question  upon 
principle,  or  to  have  dwelt  upon  the  authorities  which  have  been 
referred  to  here.  Indeed  there  was  no  occasion  for  them  to  do 
so,  the  question  having  been  disposed  of  in  England  by  the  statute. 
Chancellor  Kent  has  examined  the  subject  with  more  care,  and 
although  he  expresses  no  decided  opinion  upon  the  question  which 

1  have  considered,  yet  it  may  fairly  be  inferred  from  what  he 
says,  that  in  his  opinion  children  born  abroad,  under  such  circum- 
stances as  attended  the  birth  of  Maximo  Ludlam,  might  establish 
their  citizenship  by  reference  to  the  principles  of  the  common 
law,  notwithstanding  he  speaks  of  those  principles  as  ^'dormant 
and  doubtful:"  2  Com.  50,  53. 

The  correctness  of  this  intimation  of  Chancellor  Kbxt  is  con- 
troverted in  an  able  article  on  the  subject,  published  in  1864,  in 

2  Am.  Law  Reg.  198,  attributed  to  Mr.  Horace  Binney  (Brightly's 
Dig.  132),  which  doubtless  induced  the  passage  of  the  Act  of  Con- 
gress of  1855,  that  act  following  literally  its  recommendations. 
By  inducing  the  removal  by  Congress  for  the  future,  of  all  doubt 
upon  a  question  of  such  importance,  that  article  has  proved  use- 
ful ;  but  if  it  should  have  the  effect,  in  regard  to  antecedent  cases, 
to  establish  the  position  with  which  it  commences,  that  all  the 
children  of  American  families  **  bom  in  a  foreign  country  ar« 
aliens,"  a  vast  balance  of  evil  would  be  chargeable  to  its  account. 
All  the  cases  which  the  author  cites  to  sustain  his  position  have 
been  above  referred  to,  and  after  a  careful  examination  of  them, 
I  am  satisfied  that  they  do  not  sustain  his  conclusion.  Besides, 
he  does  not  notice  the  opinion  of  Lord  Halb  in  Collingwood  vs. 
PacCy  above  referred  to,  which  is  directly  adverse  to  his  condur 
sion.  If  he  had  examined  that  opinion,  he  would  not  have  said 
that  the  case  of  Rex  vs.  Eaton  was  overruled  by  that  of  Duroure 
vs.  JoneSy  because,  upon  the  ground  taken  by  Lord  Halb,  the  twv 
decisions  are  entirely  consistent  with  each  other.  The  injiroliee 
and  inconvenience  which  would  often  result  in  the  division  of 
intestates'  estates,  from  the  rule  that  all  foreign-born  children  are 
aliens,  furnish  a  strong  argument  against  it,  whieh  tends  to  con* 
firm  the  inference  which  I  draw  from  the  decided  cases. 
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Such  rule  would  not  only  most  unjustly  interrupt  the  course  of 
descents,  but  other  difficulties  not  less  serious,  would  result  from 
its  adoption.  Our  government,  in  common  with  every  other 
civilized  government,  extends  its  protection  over  its  citizens  when 
in  foreign  countries,  whether  merely  journeying  there,  or  having 
a  permanent  domicile  for  purposes  of  trade :  2  Phil,  on  Int.  Law 
4 ;  Halleck  on  Int.  Law,  ch.  29,  §  4,  p.  698,  It  can  hardly  be 
doubted  that  it  would  protect  the  infant  child  of  such  citizen, 
though  born  abroad,  to  the  same  extent  that  it  would  protect  the 
father. 

Provision  was  made  for  the  protection  of  English  merchants 
residing  abroad,  by  the  great  charter  of  King  John.  Chapters 
47  and  48  are  as  follows:  ^'AU  merchants  shall  have  safe  and 
secure  conduct  to  go  out  of  and  to  come  into  England,  and  to 
stay  there,  and  to  pass,  as  well  by  land  as  by  water,  to  buy  and 
sell  by  the  ancient  and  allowed  customs,  without  any  extortioli, 
except  in  time  of  war,  or  when  they  shall  be  of  any  nation  at  war 
with  us. 

''And  if  there  shall  be  found  any  such  in  our  land  in  the  be* 
ginning  of  a  war,  they  shall  be  attached,  without  damage  to  their 
bodies  or  goods,  until  it  may  be  known  unto  us  or  our  chief 
justiciary,  how  our  merchants  are  treated  who  happen  to  he  in  the 
country  at  war  with  us ;  and  if  ours  be  safe  there^  theirs  shall  be 
safe  in  our  hands.''  Chapter  30  of  the  great  charter  of  Henry 
III.  is  to  the  same  effect :  2  Inst.  57.  Would  not  the  persons 
who  might  be  seized  in  England  under  these  provisions,  as  host- 
ages for  the  good  treatment  of  English  merchants  by  the  hostile 
country,  be  held  also  as  security  for  like  treatment  to  the  children 
of  such  merchants,  though  born  abroad  ?  It  will  hardly  be  ques^ 
tioned  that  protection  would  be  thus  extended. 

An  officer  in  command  of  one  of  our  vessels  of  war  was  fully 
justified  by  our  government  in  obtaining,  by  an  exhibition  of 
force,  the  surrender  from  an  Austrian  frigate  of  Martin  Koszta, 
a  natural-born  citizen  of  Austria,  claiming  the  rights  of  naturali- 
zation here,  who  had  been  forcibly  and  wrongfully  seized  in 
Smyrna,  and  taken  on  board  the  frigate.     Can  it  be  doubted  that 
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the  same  protection  would  have  been  extended  to  a  minor  child 
of  Koszta,  if  he  had  been  seised  with  his  father,  though  bom  in 
Anstria  ?  The  rule  which  we  are  asked  to  sanction  would  compel 
the  government,  in  all  such  cases,  to  distrngnish  between  father 
and  child,  extending  its  protection  to  the  father,  and  denying  it 
to  the  child. 

The  domicile  of  the  minor  child  is  always  that  of  the  father 
during  his  life  (Westlake  on  Priv.  Int.  Law  85,  5  Yes.  750,  787), 
and  I  think  the  same  rule  applies  in  regard  to  citizenship ;  that 
the  citizenship  of  the  father  is  that  of  the  child,  so  far  as  the  laws 
of  the  country  of  which  the  father  is  a  citizen  are  concerned ;  but 
the  child,  from  the  circumstances  of  his  birth  in  a  country  where 
the  father  is  not  a  citizen,  may  acquire  rights,  and  be  subject  to 
duties  in  regard  to  such  country,  which  do  not  attach  to  the 
father. 

It  does  not  militate  against  this  position,  that  by  the  law  of 
England  the  children  of  alien  parents,  bom  within  the  kingdom, 
are  held  to  be  citizens.  There  are  many  instances  of  double 
allegiance ;  as  for  instance,  one  may  owe  a  natural  and  permanent 
allegiance  to  the  country  of  his  birth,  and  a  local  and  temporary 
allegiance  to  the  country  in  which  he  resides:  Sherley*B  Oase, 
Dyer  144  a.  Other  cases  will  be  referred  to  hereafter.  So,  as  I 
suppose,  a  child  may  be  in  a  position  which  will  enable  him  to 
elect,  when  he  becomes  of  age,  of  which  of  two  countries  he  will 
become  a  permanent  citizen.  Indeed  the  argument  of  the  appel* 
lant's  counsel  here  goes  much  further  than  that,  and  assumes  that 
every  adult  citizen  has  that  right.  I  do  not  apprehend  that  if  a 
child,  born  in  England  of  alien  parents,  should,  before  arriving  at 
manhood,  return  to  and  become  a  permanent  resident  of  the  coun- 
try to  which  his  parents  belonged,  without  any  intention  of  ever 
returning  to  England^  or  of  claiming  any  rights  as  a  natural-born 
citizen  of  that  country,  he  would  still  be  claimed  as  a  subject  of 
the  British  Grown,  and  indictable  for  the  crime  of  treason  if  he 
should  take  up  arms  against  that  country.  Mr.  Westlake  says, 
speaking  of  the  rule  "  which  would  impose  the  duty  of  allegiance 
on  all  those  born  inter  quattior  maria,**  "  We  cannot  believe  that 
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it  was  ever  so  strictly  carried  out,  as  that  if  a  son  was  born  in 
England  to  a  foreign  merchant,  such  son,  on  being  afterwards 
taken  in  arms,  a  case  one  would  imagine  of  no  infrequent  occur- 
rence, should  have  been  hung,  drawn,  and  quartered  as  a  traitor  :** 
Pr.  Int.  Law,  ch.  2,  §  12 ;  Opinion  of  Northey^  Attorney-General, 
in  the  Case  of  Gillingham^  Chalmer's  Colonial  Opinions  646. 

Thus  far  the  case  has  been  considered  rather  with  reference  to 
the  evidence  given  on  the  trial,  than  to  the  conclusions  drawn  by 
the  court  from  that  evidence.  This  court  is  bound  by  the  report 
of  the  judge  before  whom  the  trial  was  had,  in  regard  to  the  facts 
80  far  as  they  are  found  by  him,  excepting  that  where  there  is 
any  doubt  or  uncertainty  as  to  the  meaning  of  such  report,  the 
evidence  may  be  referred  to  in  aid  of  the  report :  19  N.  ¥.  210 ; 
21  Id.  560.  Among  the  facts  found  by  the  court  are  the  follow- 
ing, viz. :  '^  That  Richard  L.  Ludlam,  the  father  of  the  said 
Maximo  M.  Ludlam,  and  of  the  plaintiff,  in  the  latter  part  of  the 
year  1822,  voluntarily  expatriated  himself  from  the  United  States, 
where  he  was  a  natural-born  citizen,  for  the  purpose  of  becoming 
a  permanent  resident  of  Lima,  in  Peru,  South  America,  and  of 
establishing  his  permanent  domicile  there,  and  in  a  few  months 
thereafter,  did  become  such  permanent  resident  in  such  last- 
named  place,  and  there  established  his  permanent  domicile." 

It  becomes  necessary  for  us  to  ascertain  the  meaning  and  deter- 
mine the  effect  of  this  statement,  and  especially  of  that  part  of  it 
which  relates  to  expatriation.  Webster's  definition  of  the  term 
** expatriate"  is  as  follows:  "In  a  general  sense,  to  banish.  To 
expatriate  one's  self,  is  to  quit  one's  country,  renouncing  citizen- 
ship and  allegiance  in  that  country,  to  take  residenoe  and  become 
a  citizen  in  another  country.  The  right  to  expatriate  one's  self  is 
denied  in  feudal  e<mntries,  and  much  controverted  in  the  United 
States."  Worcester's  definition  is,  "  To  banish  from  one's  native 
country ;  to  remove  from  one's  country."  Expatriation,  "Act  of 
expatriating;  banishment ;  emigration.^" 

There  is  nothing  in  the  evidence  to  warrant  the  inference  that 
Richard  L.  Ludlam,  in  leaving  the  United  States,  intended  to 
renounce  his  allegiance  to  this  country,  or  to  become  a  citizen  of 
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Peru,  or  of  any  other  country.  If  it  were  necessary  to  decide 
the  question,  I  should  be  of  opinion  that  the  terms  ''  expatriated 
himself,"  as  used  by  the  court  at  special  term,  were  not  intended 
to  express  the  idea  of  a  renunciation  of  allegiance  or  citizenship, 
on  the  part  of  Richard  L.  Ludlam,  but  only  a  change  of  domicrle, 
for  the  purpose  of  permanently  engaging  in  business  in  the  foreign 
country,  with  only  such  change  of  his  relations  to  his  native 
country  as  the  laws  of  nations  accord  to  such  change  of  domicile. 
The  repeated  use  of  the  word  "domicile,"  in  the  report,  which 
relates  to  residence  only  and  not  to  citizenship,  would  strongly 
favor  this  construction. 

Assuming,  however,  that  we  are  to  understand,  from  the  finding 
of  the  court,  that  Richard  L.  Ludlam  intended  to  renounce  alle* 
giance  to  his  native  country,  and  to  become  a  citizen  of  Peru, 
that  intention  has  never  been  carried  into  effect  so  as  to  divest 
him  of  his  character  as  a  citizen  of  the  United  States.  The  right 
of  expatriation,  on  the  part  of  citizens  of  the  United  States,  with* 
out  the  consent  of  the  government,  has  never  been  recognised  by 
the  courts  of  this  country,  or  by  any  of  the  writers  upon  public 
law.  Chancellor  Kbnt,  after  giving  a  very  careful  review  of  the 
decisions  on  the  subject,  says :  "  The  better  opinion  would  seem 
to  be,  that  a  citizen  cannot  renounce  his  allegiance  to  the  United 
States,  without  the  permission  of  government  to  be  declared  by 
law ;  and  that,  as  there  is  no  existing  regulation  in  the  case,  the 
rule  of  the  English  common  law  remains  unaltered :"  2  Kent's 
Com.  49,  and  note  a ;  Halleck's  Int.  Law,  ch.  29,  §  8*  Whether 
this  statement  of  the  law  is  to  be  considered  as  in  all  respects 
correct,  may  perhaps  admit  of  doubt,  as  some  courts  and  states* 
men  have  been  disposed  to  regard  the  right  of  expatriation  as 
existing  where  the.  government  has  taken  no  steps  to  prohibit  or 
limit  it.  The  Court  of  Appeals  of  Kentucky  has  so  decided,  and 
that  decision  was  approved  by  Attorney-General  Cushing ;  and 
General  Cass,  when  secretary  of  state,  went  so  far  as  to  deny  the 
riglit  of  governments  to  prohibit  expatriation,  except  where  the 
act  of  expatriation,  if  recognised,  would  deprive  the  government 
of  the  power  to  punish  the  citizen  or  subject  for  an  offence  pre* 
viously  committed :  Halleck's  Int.  Law,  ch.  29,  §  4. 
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But  none  of  the  opinions  go  bo  far  as  to  8%  that  a  citizen  of 
anj  country  can,  by  any  act  of  his  own,  divest  himself  of  such 
citizenship,  until  he  becomes  a  citizen  of  another  government : 
9  Mass.  461.  Chief  Justice  Robertson,  delivering  the  opinion 
of  the  Court  of  Appeals  of  Kentucky,  in  the  case  before  referred 
to  (9  Dana  178),  says :  '^  The  government,  for  the  purpose  of  pre- 
venting abuse,  and  securing  the  public  welfare,  may  regulate  the 
mode  of  expatriation.  But  where  it  has  not  prescribed  any  limita« 
tion  on  this  right,  and  the  citizen  has,  in  good  faith,  abjured  his 
country,  and  become  a  citizen  or  subject  of  a  foreign  nation^  he 
should,  as  to  his  native  government,  be  considered  as  denational- 
ized:*' Halleck's  Int.  Law,  supra;  1  Sandf.  Ch.  Hep.  657.  Gene- 
ral Cass  says :  *^  The  moment  a  foreigner  becomes  naturalized^  his 
allegiance  to  his  native  country  is  severed  for  ever.  He  expe- 
riences a  new  political  birth,  a  broad  and  impassable  line  separates 
him  from  his  native  country :  Halleck,  ch.  29,  §  4.  Westlake,  in 
his  treatise  before  cited,  says :  ''  Change  of  nationality  involves 
two  points,  the  acquisition  of  a  new  national  character,  and  the 
loss  of  the  old :"  Id.  19,  §  20. 

I  cannot  fully  concur  in  the  opinion  expressed  by  the  Court  of 
Appeals  of  Kentucky,  and  by  Secretary  Cass,  that  a  citizen  has 
a  right  to  renounce  his  allegiance  at  pleasure.  The  argument  of 
Mr.  Rutherforth  against  the  propriety  of  that  doctrine  possesses 
much  force.  He  says :  ''  If  each  individual  was  at  liberty  to  leave 
the  state  to  which  he  belongs  whenever  he  pleases,  civil  society 
would  be  nothing  but  a  rope  of  sand ;  it  would  be  impossible  for 
a  common  good  to  be  effectually  promoted,  or  for  a  common  mis- 
chief to  be  effectually  guarded  against.  Every  member  of  the 
society  would  be  at  liberty  either  to  continue  in  it,  and  endeavor 
to  advance  the  general  interest,  or  to  leave  it  in  order  to  advance  a 
separate  interest  of  his  own.  And  in  times  of  public  distress, 
whoever  could  shift  for  himself  would  be  at  liberty  to  do  so,  though 
he  left  the  other  members  of  the  society  to  perish  for  want  of  his 
assistance.  But  the  great  end  of  forming  civil  societies  is  to  pro- 
mote a  common  good,  and  to  guard  against  a  common  mischief. 
Certainly,  therefore,  the  nature  of  civil  society  can  never  allow 
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Buoh  a  liberty  ad  i}^  to  its  members,  because  it  is  ineonsisteni  mth 
the  end  which  a  civil  society  proposes  to  itself:''  B.  2,  ch.  2,  §  7. 

Without,  however,  pursuing  this  subject  ftirther,  it  is  sufficient 
for  the  present  case  that  all  writers,  including  those  who  would 
give  the  greatest  license  to  the  citisen  in  the  exercise  of  the  power 
of  expatriation,  agree  that  no  person  casts  off  his  allegiance  to 
his  native  country  before  he  becomes  a  citisen  or  subject  of  an- 
other country ;  and  as  Bichard  L.  Ludlam,  whatever  may  have 
been  the  intention  with  which  he  left  his  native  country,  did  not, 
80  far  as  the  cas^  shows,  become  a  citizen  of  any  other  country, 
he  remained  a  citizen  of  the  United  States  during  all  the  time  of 
his  residence  in  Peru. 

There  is,  in  the  present  case,  a  narrower  and  more  technical 
ground,  which,  so  far  as  the  intention  with  which  Mr.  Ludlam  left 
the  United  States  bears  upon  the  question  of  his  citizenship,  leads 
to  the  same  conclusion.  When  he  left  this  country,  and  is  found 
by  the  report  to  have  ^'expatriated  himself,"  he  was  but  eighteen 
years  of  age,  and  therefore  totally  incapable  of  making  any  elec« 
tion  in  regard  to  his  citizenship  (26  Wend.  625),  and  the  case  is 
silent  as  to  any  later  resolution  by  him  on  the  subject.  He  has 
at  all  times,  therefore,  remained  an  American  citizen,  and,  ac- 
cording to  the  established  rule  of  the  common  law,  partus  sequitur 
patretHy  communicated  that  character  to  his  children  bom  in 
Peru. 

If  we  assume  that  the  laws  of  Peru  are  similar  to  ours  on  the 
subject  of  citizenship,  there  is  no  doubt  that  Maximo  Ludlam 
would  be,  in  that  country,  regarded  as  a  citizen  of  Peru :  1  Sandf. 
Chan.  583.  This  would  involve  him,  according  to  the  rules  which 
I  find  established,  in  a  double  allegiance  to  this  country  and  to 
Peru ;  and  it  cannot  be  denied  that  inconveniences  might  result 
from  such  a  condition.  The  case,  however,  is  not  new,  and  I  am 
not  aware  that  any  practical  inconvenience  has  ever  resulted  to 
persons  occupying  such  positions ;  their  immunity  in  this  respect 
resulting  mainly,  it  may  be  presumed,  from  the  liberality  of  civil- 
ized governments  toward  persons  thus  situated.  Many  persons 
were  placed  in  that  position  by  the  treaty  of  peace  between  this 
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oonntry  and  Qreat  Britain,  at  the  termination  of  the  war  waged 
to  secure  our  independence,  and  the  subject  has  been  often  dis- 
cussed :  Aifulie  vs.  Martin^  9  Mass.  460 ;  2  Kent's  Com.  50.  In 
an  opinion  written  in  1808  by  Mr.  Ree?e,  author  of  the  History 
of  the  English  Law,  it  is  said :  ^^  As  to  the  anomaly  and  inoon- 
sistency  of  Americans  being  citizens  of  the  United  States  while 
there,  and  being  British-born  subjects  when  here,  this  is  not  a 
novelty,  nor  is  it  peculiar  to  Americans.  It  may  happen  to  any 
British  subject,  and  it  is  allowable  in  our  law,  which  recognises 
this  double  character  of  a  person  being,  as  was  before  shown,  ad 
fidem  utriusgue  regk.  British  subjects  may  voluntarily  put  them- 
selves in  such'a  situation ;  it  is  a  part  of  the  privileges  of  a  British 
subject  to  be  at  liberty  to  do  so.  Have  we  not  British  subjects 
who  are  naturalized  in  Holland,  in  Russia,  in  Hamburg,  in  vari- 
ous places  on  the  continent  of  Europe  ?  Do  not  British  subjects 
become  citizens  of  the  United  States  ?  Some  persons  are  bom  to 
stich  double  character;  children  and  grandchildren,  born  of  British 
parents  in  foreign  countries,  are  British-born  subjects;  yet  thesci 
no  doubt,  by  the  laws  of  the  respective  foreign  countries,  are  also 
deemed  natural-bom  subjects  there.  I  am  aware  of  the  difficulties 
which  such  persons  may  labor  under  with  these  double  claims  of 
allegiance  upon  them.  Such  difficulties  must  be  got  through,  as 
circumstances  will  allow,  and  consideration  should  be  had  for  the 
parties  according  to  their  respective  situations,  more  especially 
with  a  distinction  between  those  who  brought  themselves  into  such 
embarrassing  situation  voluntarily,  and  those  who  were  born  in 
it.*'  *  *  "  These  are  inconveniences  in  the  way  of  full  exercise 
and  enjoyment  of  the  rights  in  question,  but  detract  nothing  from 
the  rights  themselves.  On  the  one  hand,  the  king  cannot  reckon 
upon  the  full  and  absolute  obedience  of  such  persons,  because  they 
owe  another  fealty  besides  that  due  to  him ;  on  the  other  hand, 
the  subject  cannot  have  full  enjoyment  of  his  British  rights :" 
Chalmer's  Colonial  Opinions  702,  703 ;  Westlake's  Pr.  lut.  Law, 
p,  10,  §  12 ;  p.  20,  §  22 ;  18  State  Trials  857. 

It  is  no  part  of  my  object  to  show  how  the  difficulties  growing 
out  of  the  double  allegiance  to  which,  upon  my  theory,  Maximo 
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Ludlam  may  be  subject,  are  to  be  sarmounted ;  it  is  sufficient  for 
my  present  purpose  to  show  that  there  is  nothing  in  the  fact  of 
such  double  allegiance  to  which  my  conclusion  subjects  him  to 
demonstrate  that  such  conclusion  is  unsound.  No  such  difficulty 
would  be  likely  to  arise  during  his  minority,  and,  on  his  arriving 
at  maturity,  he  would  have  the  right  to  elect  one  allegiance  and 
repudiate  the  other,  and  such  election  would  be  conclusive  upon 
him,  and  would  doubtless  be  respected  by  the  governments. 

However  this  may  be,  the  inconveniences  of  such  double  allegi* 
ince  are  rather  theoretical  than  real.  Practically  the  person  so 
situated  secures  all  the  rights  of  citizenship,  or  at  least  the  right 
of  inheritance  in  two  countries,  and  discharges  the  duties  of  alle- 
giance in  only  one.  The  balance  of  advantages  is  decidedly  in 
his  favor :  Halleck,  ch.  29,  §  4. 

I  am  therefore  of  opinion  that  Maximo  Ludlam  was  an  Ameri- 
can citizen  at  the  time  of  the  decease  of  his  uncle,  and  is  entitled 
to  share  equally  with  his  sister  in  the  proceeds  of  the  lands  of 
which  their  uncle  was  seised  at  the  time  of  his  decease. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


Supreme  Court  of  Vermont^  in  Cliancery^  Rutland  County, 

MILLBR   AND   KNAPP,   TRUSTEES,   ETC.,   V8,   THE   RUTLAND   AND 

WASHINGTON   RAILROAD   COMPANY. 

A  railroad  company  being  in  want  of  funds  to  build  its  road,  authorized  its  presi- 
dent to  issue  bonds  secured  by  a  mortgage  on  the  road  and  its  franchises.  The 
president  executed  an  instrument  reciting  his  authority,  and  proceeding  in  his 
name  as  president  to  mortgage  the  road,  &c.,  but  he  signed  the  instrument  in  his 
own  name  simply.  Afterwards,  the  company  issued  two  sets  of  bonds,  secured 
by  second  and  third  mortgages  in  due  form.  The  first  bonds  not  having  been 
paid  when  due,  the  trustees  filed  a  bill  to  foreclose  the  mortgage,  and  thereupon 
it  was  Held,  that 
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The  corporation  had  a  legal  competency  to  pledge  its  credit  for  the  procurement 
of  raila  for  its  road,  and  to  secure  payment  by  a  mortgage. 

The  instrument  executed  by  the  president  in  pursuance  of  the  votes  of  the  directors, 
although  intended  to  take  effect  as  the  deed  of  the  corporation,  yet  not  being  exe- 
cuted by  or  in  the  name  of  the  corporation,  cannot  operate  as  its  deed. 

The  transaction  in  a  cdf^rt  of  equity  is  to  be  regarded  as  an  equitable  mortgage^  and 
thus  entitles  the  complainants,  the  holders  of  what  was  intended  to  secure  the 
payment  of  the  first  mortgage-bonds,  to  their  full  right  in  equity  to  the  said 
mortgage  which  was  intended  to  be  given. 

The  trustees  under  the  second  and  third  mortgages  were  the  agents  of  the  holders 
of  bonds  under  such  mortgages,  and  actual  notice  to  said  trustees  of  the  equi* 
table  first  mortgage,  was  notice  to  the  bondholders,  who  therefore  took  their 
bonds  subject  to  all  the  legal  consequences  of  the  existence  of  the  said  equitable 
first  mortgage. 

The  corporation  had  sufficient  right  or  interest  in  the  subject-matter  of  the  mort- 
gages upon  which  said  mortgage  would  lawfully  be  operative.  The  corporation 
was  competent  to  convey  by  mortgage  what  the  mortgage  purports  to  cover  and 
convey,  viz.,  the  road  and  its  franchise,  as  now  construed.  The  mortgage  was 
designed  to  take  effect  upon  the  road,  as  it  should  exist  under  the  rights  of  the 
corporation,  at  the  time  the  mortgagees  should  succeed  to  its  rights  by  virtue  of 
the  due  enforcement  of  the  moitgage. 

There  is  no  need  of  a  preliminary  decree  for  the  reformation  of  the  deed,  and  the 
eourt  can  give  immediate  effect  to  the  instrument,  as  if  it  were  reformed  in  pur- 
suance of  a  decree  of  equity.     The  Court,  therefore,  grant  a  decree  of  foreclosure. 

The  Rutland  and  Washington  Railroad  Company,  chartered  in 
1847,  surveyed  and  located  a  railroad  pursuant  to  its  charter,  and 
put  it  under  contract  for  its  entire  completion,  including  land 
damages. 

The  contractors  were  to  receive  in  payment  shares  of  the  capital 
stock  at  par,  for  all  but  $100,000,  which  sum  was  to  be  in  money* 
They  proceeded  with  the  work,  and  when  it  became  necessary  to 
procure  rails,  it  was  found  that  the  capital  stock  could  not  be  made 
productive  of  the  necessary  mftans. 

Thereupon  the  directors  voted  to  modify  the  contracts  by  mak- 
ing provision  for  the  issue  of  $250,000  of  bonds,  for  the  purpose 
of  procuring  the  necessary  iron,  to  b^  secured  by  mortgage  upon 
the  road  and  its  franchises ;  which  bonds  the  contractors  might 
receive  by  substitution  for  an  equal  amount  of  stock ;  it  having 
been  ascertained  by  the  officers  of  the  company  that  such  bonds 
would  be  received  by  the  dealers  in  payment  for  the  iron ;  and 
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one  of  the  directors,  as  agent  of  the  contraciorSy  negotiated  tha 
purchase. 

•  Bonds  were  issued  accordingly ;  pursuant  to  votes  of  May  3d, 
1850,  May  4th,  1850,  and  June  25th,  1850. 

Subsequent  to  this,  December  10th,  1852,  the  corporation  issued 
$550,000  of  other  bonds,  and  secured  them  by  a  mortgage  upon 
the  road  and  franchises  and  property  belonging  to  it ;  $250,000 
of  which  were  designed  by  the  parties  to  the  transaction,  to  be 
used  in  retiring  the  first  mortgage,  and  the  residue  to  paying  the 
other  indebtedness  of  the  company.  The  first  mortgage  bond- 
holders did  not  assent  to  this  arrangement  in  substitution  for  the 
bonds  then  held  by  them. 

In  1855  the  corporation  madp  another  mortgage,  securing  an 
issue  of  $1,300,000  of  other  bonds ;  the  purpose  of  which  was,  by 
substituting  the  new  bonds  for  the  former  issues,  thereby  to  retire 
both  the  prior  mortgages ;  and  also  to  pay  any  other  existing  in- 
debtedness of  the  company. 

Most  of  the  creditors  and  bond-holders,  except  those  holding 
the  first  mortgage-bonds,  came  into  the  arrangement.  The  holders 
of  first  bonds  declined  to  do  so. 

The  instrument  made  by  Clark  in  pursuanee  of  the  resolutions 
of  May  4th  and  June  25th,  1850,  recited  those  votes  and  proceeded 
in  the  name  of  Clark  as  president  of  the  company,  and  by  the 
power  and  authority  vested  in  him  by  said  votes,  to  grant  and 
convey;  and  it  is  signed  by  Clark's  name  without  addition  or 
prefix. 

The  first  mortgage-bonds  thus  issued  and  secured,  not  having 
been  paid  as  provided,  this  suit  is  brought  to  enforce  the  security 
by  foreclosure. 

The  cause  was  argued  at  tlic  General  Term  of  the  Supreme 
Court,  November,  1862,  by  Mr.  Stoughton  of  Bellows  Falls  and 
Mr.  Stoughton  of  New  York,  for  the  orators ;  by  Judge  Bennett 
and  Mr.  Phelps  of  Burlington,  for  the  defendants ;  in  behalf  of 
whom  also  a  printed  opinion  by  Judge  Redfield  of  Boston,  was 
presented. 

The   cause  was  held  by  the   Court  for  advisement   till  the 
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February  Term,  1864,  of  the  Supreme  Oourt  in  Rutland  County, 
at  which  the  opinion  of  the  Court  was  delivered  by  Barrbtt,  J.^ 

It  is  now  to  be  considered  how  the  rights  of  the  orators  stand 
in  relation  to  the  second  and  third  mortgages. 

We  assume,  for  the  present,  that  subsequent  grantees' take  and 
hold  the  estate  oonyeyed,  subject,  not  only  id  all  legal  incum- 
brances to  which  it  was  subject  in  the  hands  of  the  grantor,  but  to 
all  equitable  incumbrances  of  which  they  have  notice.  A  case  in 
point,  as  propounding  and  applying  the  principle  is,  Sumner  vs. 
IthodeSj  14  Conn.  134. 

The  Court  are  eonvinced  by  the  evidence,  that  all  the  trustees 
under  the  second  and  third  mortgages,  prior  to  and  at  the  time 
such  mortgages  were  executed  and  they  became  trustees,  had 
notice  and  knowledge,  in  point  of  fact,  that  the  first  bonds  had 
been  issued,  and  that  the  same  were  secured  by  mortgage.  All 
the  circumstances  and  reasonable  probabilities  concur  with  the 
direct  evidence,  and  leave  no  reasonable  doubt  of  the  fact. 

This  being  so,  they  stand  chargeable  with  the  legitimate  effect 
of  the  right,  whether  legal  or  equitable,  which  existed  in  virtue  of 
the  issuing  of  the  said  bonds  with  such  security  by  way  of  mort- 
gage as  appertained  to  them ;  and  that  too,  even  though  it  were 
to  be  held,  that  the  validity  of  that  security  depended  upon  acts 
of  the  corporation  prior  to  the  making  of  said  second  and  third 
mortgages,  by  way  of  recognising  and  ratifying  the  act  of  the 
directors  in  the  tranaaction  constituting  the  creation  of  the 
security,  and  even  though  the  trustees  under  said  mortgages  had 
not,  in  fact,  knowledge  of  those  acts. 

When  they  had  notice  and  knowledge  of  the  issuing  and  exist- 
ence of  the  bonds,  and  of  their  being  secured  by  mortgage,  if  the 
fact  existed,  it  had  full  operation  and  effect  to  subject  the  title 
which  they  took  with  such  notice  and  knowledge  to  the  legitimate 
consequences  of  that  fact.  % 

^  [We  regret  that  the  great  length  of  the  ease  prevents  our  giving  it  in  fUll,  but 
we  take  pleasure  in  laying  before  our  readers  that  part  of  Mr.  Justice  Barrett's 
very  able  opinion  which  discusses  the  righis  of  the  complainants  in  relation  to  tlie 
second  and  third  mortgages. — Eds.  Law  Rko.] 
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The  bonds,  immediately  upon  being  issued,  having  been  received 
in  payment  for  the  rails,  thereby  became  effective  in  the  hands  of 
the  holders,  with  the  fixed  right  in  them  to  the  security  provided 
in  that  behalf;  and  it  was  not  in  the  power  of  the  corporation  or 
of  any  of  its  officers,  without  the  concurrence  of  such  holders,  to 
divest  or  affect  that  right  by  any  act  of  theirs  thereafter ;  bo  that, 
whatever  was  said  or  done  by  or  in  behalf  of  the  corporation, 
through  its  officers,  in  respect  to  other  bonds  and  mortgages  as 
affecting  the  rights  of  the  holders  of  the  first  bonds,  or  by  way  of 
making  other  provisions  for  the  debt  evidenced  thereby,  was  en- 
tirely nugatory  as  against  the  holders  of  said  first  bonds. 

They  stood  upon  fixed  and  vested  rights,  over  which  the  corpora- 
tion had  no  control,  except  by  paying  said  bonds.  It  makes  no 
difference,  as  to  the  rights  of  the  said  bond-holders,  what  provi- 
sion was  made  in  this  respect,  either  by  means  of,  or  under,  the 
second  or  third  mortgage,  or  whether  the  corporation,  or  its  officers, 
acted  in  good  faith  or  not  in  making  or  administering  such 
provision. 

It  is  now  to  be  considered  how  such  notice  and  knowledge  on 
the  part  of  the  trustees  under  the  second  and  third  mortgages 
affects  the  title  they  hold,  in  view  of  the  relation  they  sustain  to 
the  bond-holders  under  said  mortgages  respectively. 

In  Pierce  vs.  Emery ^  82  N.  H.,  p.  521,  Ch.  J.  Perlet  says: — 
^'  Notice  to  trustees,  who  take  a  conveyance  for  the  mere  purpose 
of  upholding  an  estate,  without  having  any  previous  connection 
with  the  title,  is  not  always,  nor  perhaps  usually,  regarded  as  no- 
tice to  the  cestuis  que  trust  But  the  trustees  under  this  act  must 
be  considered  in  the  light  of  agents  for  the  negotiating  of  the  loan ; 
they  act  for  those  who  lend  their  money  on  the  security  of  the 
mortgage ;  they  are  charged  with  the  duty  of  protecting  the  in- 
terests of  the  bond-holders,  who  are  unconnected  individuals,  hav* 
ing  no  ready  means  of  acting  together  except  through  the  trustees, 
whom  the  law  appointstto  act  for  them.  Notice  to  the  trustees 
would  be  all  that  could  be  given  in  this  case." 

It  is  well  settled,  as  is  said  in  Hill  on  Trustees  618,  that,  "  No- 
tice, either  actual  or  constructive,  will  be  equally  binding,  whether 
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it  be  given  to  the  purchaser  himself,  or  to  a  person  acting  as  his 
agent,  or  solicitor,  or  counsel." 

We  think,  both  upon  principle,  and  from  due  regard  to  what 
alone  is  practicable  in  such  cases,  that  notice  to  the  trustees 
should  be  held  to  affect  the  title  in  their  hands  with  reference  to 
all  rights  existing  in  respect  thereto  under  the  trust.  Though  it 
is  obvious  and  readily  conceded,  that  bond-holders  acquire  their 
rights,  in  reference  to  the  security  provided  by  the  mortgage  in 
trust,  by  the  purchase  of  the  bonds,  and  with  such  purchase  the 
trustees  have  no  connection,  nor  any  agency  in  reference  to  the 
transfer  thereof,  yet  it  is  at  the  same  time  true,  that,  in  reference 
to  the  security,  both  for  holding,  enforcing,  and  administering  it 
according  to  the  provisions  of  the  trust,  the  trustees  are  the  agents 
of  the  parties  interested  and  entitled  by  reason  of  being  bond- 
holders. We  are  unable  to  assent  to  the  proposition,  that  the 
trustees  are  only  agents  of  the  eeituU  que  trust  for  holding  the 
legal  title.  They  are  agents  for  holding  just  such  title  as  is 
created  by  the  deed,  and  for  administering  it  according  to  the 
terms  of  the  trust ;  and  whatever  title  the  cestuis  que  trust  have, 
whether  legal  or  equitable,  is  through,  and  in  virtue  of,  the  title 
conveyed  to,  and  held  by,  the  trustees.  Even  if  it  should  be 
granted  that  the  trustees  were  agents  merely  for  holding  the  legal 
title,  still,  as  the  rights  of  the  cestuu  que  trust  depend  upon,  and 
are  to  be  asserted  through  that  legal  title,  whatever  affects  such 
legal  title  in  its  creation  in  the  trustees,  must  affect  the  rights  and 
interests  that  are  dependent  upon  it. 

If  the  legal 'title  is  charged  with  an  incumbrance  in  its  creation 
in  the  hands  of  the  trustees,  it  is  difficult  to  see  how  the  cestuis 
que  trust  can  have  an  equity  suspended  upon  that  legal  title  that 
shall  override  such  incumbrance. 

However  that  might  be  as  a  proposition  applicable  to  a  dry  trust, 
still,  as  to  a  trust,  which,  in  addition  to  the  holding  of  the  title,  is 
administrative  of  the  property  for  the  purpose  of  effectuating  the 
security,  the  trustees  must  be  regarded  as  the  agents  of  the  ces- 
tuis que  trust  with  reference  to  all  their  rights  and  interests,  both 
in  the  title  held,  and  in  the  administration  and  fruits  of  the  trusty 
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according  to  its  terms  and  legal  operation.  In  Sturgig  ^  Dauglast 
vs.  Knapp  et  als.,  81  Vt.  84,  it  was  held  that  a  mortgage  by  a 
railroad  company,  where  the  only  trust  expressed  was,  to  hold  the 
property  to  secure  the  payment  of  the  bonds  named,  created  an 
active,  administrative  trust,  even  after  a  foreclosure,  under  which 
the  trustees  were  authorised  to  make  a  lease  of  the  road  and  pro* 
perty  for  ten  years,  against  the  protest  and  remonstrance  of  a 
large  majority  in  amount  of  the  bond-holders ;  though  contrary  to 
my  own  opinion.  But  it  is  the  adjudicated  law  of  the  subject  in  this 
State.  In  the  present  case,  however,  the  second  and  third  mort- 
gages provide  specifically,  and  in  detail,  for  the  administration  of 
the  property,  after  the  condition  shall  have  been  broken,  for  the 
satisfaction  of  the  rights  and  interests  of  the  bond*holders  under 
said  mortgages. 

The  fact,  that  the  bonds  are  treated  as  negotiable,  and  pass  from 
hand  to  hand  like  bank  bills,  does  not  affect  the  question  of  the 
agency  of  the  trustees  in  reference  to  the  security  provided  by  the 
mortgage. 

Such  bonds  purport  to  be  secured  by  a  mortgage  in  trust  to 
trustees  who  are  designated  and  known.  They  are  negotiated  and 
purchased  upon  the  security  thus  existing.  That  security  consists 
in  the  property  and  title  which  exist  in  the  trustees.  By  the  pur- 
chase of  the  bonds,  the  purchaser  voluntarily  adopts  the  security 
as  it  exists  in  the  trustees,  and  becomes  cestui  que  trust  under 
them,  thereby  adopting  said  trustees  as  his  agents  for  holding  the 
existing  title,  and  administering  the  property  held  thereby  to  the 
intents  specified  in  the  creation  of  the  trust.' 

The  question  is  not  as  to  how  eeituis  que  trust  would  be  affected 
by  notice  to  trustees  of  transactions  subsequent  to  the  creation  of 
the  trust,  or  to  their  becoming  eestuis  under  the  trust,  but  as  to 
how  they  are  affected  by  notice  to  the  trustees  which,  as  to  them 
personally,  affects  the  legal  estate  at  the  time,  and  in  the  act  of 
their  becoming  trustees. 

Then  as  to  the  practicableness  of  a  contrary  doctrine  :*— The 
very  fact  that  the  bonds  pass  from  hand  to  hand,  and  without  any 
record  or  notice,  and  are  changing  hands  every  day  to  a  greater 
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or  less  extent,  shows  that  the  matter  of  fixing  an  equity  by  notice 
would  be  practically  impossible. 

It  cannot  be  known  in  whose  hands  all,  or  any  considerable  per* 
tion  of  the  bonds  are  at  any  given  time,  nor  in  whose  hands  they 
will  be  the  next  day,  or  next  month.  Of  course  notice  would 
affect  only  the  party  to  whom  it  was  given,  as  there  is  no  joint 
interest,  or  representative  relation,  between  the  different  holders 
of  the  bonds.  Nor  would  notice  to  a  holder  of  specific  bonds  to- 
day affect  a  person  who,  without  notice,  should,  in  good  faith,  be 
the  holder  of  the  same  bonds  to-morrow. 

The  result  must  necessarily  be,  that  however  well  grounded  an 
equity  a  party  might  have  against  the  corporation,  and  against 
the  trustees  personally,  attaching  upon  the  legal  title  held  by  such 
trustees,  it  would  prove  barren  and  futile  to  any  beneficial  intent, 
by  reason  of  the  impossibility  of  knowing  and  notifying  the  ever 
shifting  parties  who  have  an  interest,  and  claim  an  equity,  subse- 
quently created  and  subsequently  accruing. 

On  the  other  hand,  it  would  be  easy  comparatively  for  persons, 
desirous  of  investing  in  railroad  mortgage  bonds,  to  apply  to  the 
trustees  holding  the  security,  and  elicit  the  true  state  of  the  title. 
We  think  it  no  hardship  that  they  should  be  required  to  do  so,  if 
they  would  avoid  the  hazard  of  finding  their  security  subject  to 
prior  incumbrances,  when  it  might  be  too  late  to  save  themselves 
from  the  consequences  of  such  a  state  of  the  title. 

The  only  case  that  has  been  cited,  or  that  we  have  been  able  to 
find,  in  which  a  contrary  proposition  has  been  asserted,  is  Curtis 
vs.  Leavitty  16  N.  Y.  Rep.  Several  of  the  judges  drew  up  opinions. 
Shankland  and  Paige  concur  with  Comstock  and  three  other  of 
the  judges  in  the  result,  that  the  bond-holders  were  entitled  to  the 
securities  in  the  hands  of  the  trustees, — those  two  putting  it  on 
the  ground  that  they  were  bond  fide  purchasers  of  the  bonds,  with- 
out notice  of  the  defect  in  the  manner  in  which  the  securities  had 
been  assigned  to  said  trustees,  one  of  whom  knew  of  said  defect ; 
holding  that  the  trustees  were  not  agents  of  the  bond-holders,  but 
only  of  the  corporation  making  the  assignment. 

The  four  other  judges  held  the  assignment  itself  to  be  valid,  not- 


624  MILLER  YB.  RAILROAD  CO. 

withstanding  such  alleged  defect  in  the  manner  of  making  it,  on 
the  ground  that  it  being  within  the  scope  of  the  power  of  the  cor- 
poration to  make  such  an  assignment,  and  the  corporation  having 
received  the  benefits  resulting  from  the  issue  and  sale  of  the 
bonds,  it  had,  by  its  acts  of  recognition  and  ratification,  cured  said 
alleged  defect. 

Judges  Shankland  and  Paige  cite  no  authority  upon  the  point 
to  sustain  their  view;  and  it  was  not  one  of  the  points  decided  in 
the  case.  The  securities  assigned  were  bonds  and  mortgages,  to 
be  held  by  the  assignees,  and  the  avails  to  be  held  and  applied  aa 
security  and  in  payment  of  the  bonds  issued  by  the  company,  in 
the  manner  provided  in  the  instrument  of  assignment. 

We  have  no  occasion  to  present  any  critical  analysis  and  dis- 
cussion of  that  case,  for  the  purpose  of  ascertaining  whether  the 
trustees  and  bond-holders  in  that  case  sustained  such  a  relation  to 
each  other,  and  to  the  subject-matter  of  their  respective  interests, 
as  to  constitute  ground  for  the  application  of  the  same  principle 
and  rule  as  the  case  before  us.  For  if  it  did,  upon  the  views  we 
have  expressed,  we  should  regard  the  point  as  held  by  Judges 
Shankland  and  Paige  unsound.  But  it  is  sufiicient  to  say  that  it 
was  not  so  decided  in  that  case,  and  of  course  stands  only  upon  the 
individual  views  of  the  judges  named. 

It  is  to  be  noticed,  that,  in  what  we  have  said,  as  to  the  trustees 
being  agents  of  the  bond-holders,  we  confine  that  agency  to  the 
purposes  of  the  trust  with  which  the  trustees  were  clothed,  viz. : 
that  of  holding  the  title  as  security,  and  enforcing  and  administer- 
ing such  security  according  to  the  provisions  of  the  trust,  both  ex- 
press, and  by  law  implied.  We  do  not  hold,  nor  do  we  assent  to 
the  position  taken  in  the  argument  by  one  of  tho  counsel  for  the 
defendants,  in  reference  to  the  $250,000  of  bonds  under  the  second 
mortgage,  put  into  the  hands  of  Miller  with  the  design  of  having 
them  appropriated  to  the  retirement  of  the  first  bonds,  that  the 
trustees  have,  under  their  trust,  any  agency  to  discharge,  change, 
or  compromise  the  security  which  they  hold  as  tm^^tees.  They 
are  not  general  agents  of  the  bond-holders,  but  special,  and  limited 
to  the  legitimate  purposes  of  the  relation  they  8u:stain  to  the  se- 
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curity  and  to  the  parties  entitled,  under  the  trust  with  which  they 
are  clothed.  Any  act  or  omission  of  theirs,  therefore,  whether  in 
bad  or  good  faith,  outside  the  scope  and  purposes  and  legitimate 
incidents  of  the  trust,  would  not  affect  other  parties  in  their  rights 
under  the  trust,  on  the  score  of  the  agency  existing  in  virtue  of 
that  relation. 

But  it  is  insisted  that  the  subsequent  mortgagees  cannot  be  sub- 
jected to  the  prior  equitable  incumbrance,  unless  the  notice  to 
them  was  such  as  to  make  it  fraudulent  in  them  to  take  and  regis- 
ter said  mortgages,  in  prejudice  to  the  known  title  of  the  other 
party. 

To  the  principle  embodied  in  this  position  we  have  no  difficulty 
in  assenting ;  but  we  think  that  the  impression,  naturally  result- 
ing from  the  manner  in  which  it  is  put,  may  not  be  precisely  ac- 
curate. 

The  notice,  which  the  law  regards  as  effectual  to  charge  a  sub- 
sequent  purchaser,  is  such  as,  if  duly  heeded  and  properly  pursued, 
would  lead  to  a  knowledge  of  the  true  character,  in  point  of  fact, 
of  the  prior  incumbrance,  and  thus  charges  him  with  the  legal 
consequences  of  such  prior  incumbrance,  however  he  may  judge 
of  the  validity,  in  point  of  law,*  of  such  incumbrance,  or  of  the 
legal  consequences  that  may  flow  from  it.  By  the  fact  of  such 
notice,  being  charged  with  a  knowledge  of  such  incumbrance,  if 
in  fact  it  existed,  the  law  regards  the  taking  of  a  subsequent  con- 
veyance in  prejudice  to  such  incumbrance,  as  being  in  bad  faith  on 
the  part  of  the  purchaser,  even  though  in  truth  he  took  such  con- 
veyance, either  in  heedless  disregard  of  the  notice,  or  upon  the 
supposition  that  the  prior  claim  was  invalid,  or  in  doubt  whether 
it  was  valid  or  not,  and  thought  best  to  take  his  chances  in  that 
respect ;  and  not  with  any  wish  or  design  to  defraud  anybody. 

Indeed  the  true  idea  of  fraud,  as  involved  in  this  subject,  is  not 
so  much  that  there  is  fraudulent  intent  on  the  part  of  the  subse- 
quent purchaser  in  taking  the  conveyance,  as  that,  to  permit  it  to 
be  set  up  and  enforced,  as  against  the  prior  equitable  title,  would 
operate  a  fraud  as  against  that  title.  This  is  the  elemental  idea 
of  an  estoppel  in  paiiy  in  its  ordinary  application ;  to  which,  the 
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principle,  upon  which  a  subsequent  purchaser  is  diarged  by  a 
notice  of  a  prior  equitable  title  is  strikingly  analogous,  if  not  pre- 
cisely identical  with  it. 


t» 


Court  of  Appeals  of  Kentucky. 

NORRIS  VB.   DONIPHAN. 

NoTB. — Since  the  publication  of  our  June  number  we  Have  receiyed  from  Mr. 
Justice  Bullitt  a  complaint  of  some  Terbal  inaccuracies  in  tJie  copy  of  his  opinion, 
from  which  our  report  <^  this  case  was  taken.  We  therefore  sul^oin  the  passages 
as  corrected  by  him. — Eds.  Am.  Law  Rxq. 

*^  If  Congress  had  the  power  to  enact  this  statute,  it  can  adopt 
such  measures  as  may  be  necessary  to  carry  it  into  effect.  It  is 
probable  that,  in  order  to  carry  its  provisions  into  effect,  it  will 
be  necessary  not  only  to  defeat  and  disperse  the  Southern  armies 
in  the  field,  but  to  subjugate  the  people  of  the  Southern  States, 
and  hold  them  in  a  condition  of  permanent  subjection  to  the  go- 
yernipent  of  a  nominal  Union,  to  be  controlled  by  the  people  of 
the  other  States,  unless  they  also  should  lose  their  liberties  in  an 
effort  to  subjugate  others.  It  seems  certain  that  the  framers  of 
the  Constitution  did  not  mean  to  clothe  Congress  with  the  power 
thus  to  destroy  the  Government."     P.  483. 

'*  We  are  satisfied  that  if  the  statements  of  this  answer  are  true, 
those  principles  of  the  common  law  which  suspend  an  alien  ene- 
my's right  of  action  during  war,  apply  to  this  case,  and  forbid  our 
courts  from  aiding  the  appellee  to  recover  money  which  might  be 
used  to  support  the  war  against  the  United  States."    P.  488. 
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ABSTRACTS  OF  RECENT  ENGLISH   OECISIONS.i 

Foreign  Law. — A  woman  who  has  become  by  the  law  of  France  per- 
sonally liable  for  her  husband's  debts,  and  has  paid  them  after  his  death, 
and  who  is  by  the  same  law  entitled  to  sue  a  defendant  in  her  own  right 
to  recover  the  money  so  paid,  hza  2i  primd  fade  right  to  bring  such  action 
in  this  country  without  first  taking  out  administration  here.  She  is  en* 
titled  to  the  like  privilege  as  a  donee  by  the  law  of  France  of  her  de- 
ceased husband's  rights  of  action.  Vaixquelin  vs.  Bouard,  12  W.  R.  128 ; 
9  L.  T.,  N.  S.  582.— C.  P. 

Contract —  Within  the  Statute  of  Frauds — Primary  Liability. — The 
liability  of  a  party  who  advertises  generally  a  reward  for  information  to 
any  one  not  named  in  the  advertisement,  who  shall  first  give  the  informa- 
tion asked  for,  is  a  liability  at  common  law,  and  not  a  contract  within  the 
Statute  of  Frauds.  Williams  vs.  Byrnes,  1  Moore,  P.  C.  C,  N.  S.,  154; 
8  L.  T.,  N.  S.  69. 

In  Restraint  of  Trade —  Validity  and  Breach, — A  covenant  by  a  vendor 
of  a  business,  not  to  carry  on  the  same  business  within  200  miles  of  a 
certain  place,  is  not  unreasonable,  as  in  restraint  of  trade,  if  by  reason  of 
the  character  of  the  business  such  a  limit  of  exclusion  is  necessary  for 
the  protection  of  the  purchaser.  Barms  vs.  Parsons,  9  Jur.,  N.  S.  145; 
32  L.  J.,  Chanc.  247;  11  W.  R.  250;  7  L.  T.,  N.  S.  815— R. 

A.  undertook  to  manage  the  business  of  B.,  a  chemist,  and  agreed  that 
he,  A.,  would  not  carry  on  the  business  of  a  chemist  either  in  his  own 
name  or  for  his  own  benefit,  or  in  the  name  or  names  or  for  the  benefit  of 
any  other  person,  within  seven  miles  of  the  place.  He  afterwards  solicited 
orders  for  another  chemist  within  the  seven  miles :  JSeld^  that  this  was  not 
a  breach  of  his  agreement.  Clark  vs.  Watkins,  9  Jur.  N.  S.,  142;  11  W. 
R.  319;  8L.  T.,N.  S.  8.— L.  J. 

A  covenant  not  to  be  engaged  in  a  specific  trade,  *'  or  in  any  matter  or 
thing  whatsoever  in  anywise  relating  thereto,"  within  a  given  district, 
does  not  prevent  the  covenantor  from  lending  money  to  a  person  engaged 
in  such  trade  within  the  limits,  upon  mortgage  of  his  trade  premises, 

1  From  the  Digest  of  English  Pecisions  for  1868.  The  letters  at  the  end  of  the 
paragraphs  indicate  the  courts  in  which  the  eases  were  decided,  and  the  Jurist, 
Law  Times,  Law  Journal,  Weekly  Reporter,  and  other  publications  in  which  they 
are  reported. 
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although  he  may  know  that  the  mortgagor  has  no  means  of  paying  the 
debt  except  out  of  the  profits  of  the  business.  Bird  vs.  Lake  ;  Bird  vs. 
Turner,  1  H.  &  M.  338. 

A  mortgagor  expressly  charging  the  debt  upon  such  profits,  would  be 
a  breach  of  covenant.    Id, 

Semble,"  also,  there  is  nothing  in  such  a  covenant  to  prevent  the  cove- 
nantor from  buying  any  number  of  houses  within  the  district,  fitting  them 
up  and  selling  them  for  the  purpose  of  the  trade  in  question,  provided  he 
has  no  direct  interest  in  the  business  carried  on  in  them  after  such  sales 
respectively.    Id, 

Copyright  (in  Engravings). — The  piracy  of  a  picture  or  engraving 
by  the  process  of  photography,  or  by  any  other  process,  mechanical  or 
otherwise,  whereby  copies  may  be  indefinitely  multiplied,  is  within  the 
statutes  for  the  protection  of  artists  and  engravers.  Gambart  vs.  Ball, 
14  C.  B.,  N.  S.  306;  9  Jur.,  N.  S.  1059;  32  L.  J.,  C.  P.  166;  11  W. 
R.  699;  8L.  T.,  N.  S.  426. 

Copyright  (in  Novels). — Certain  novels,  the  copyright  in  which  be^ 
longed  to  T.,  were  dramatized,  and  the  dramas,  containing  some  of  the 
most  important  scenes  and  incidents  of  the  novels,  copied  verbatim,  were 
printed  and  published  by  L.  On  an  application  by  T.  for  an  injunction 
to  restrain  the  sale  of  the  dramas :  Held,  that  printing  and  selling  the 
dramas  was  an  infringement  of  T.'s  copyright.  Tinsley  vs.  Lacy^  32  L.  J., 
Chanc.  535;  11  W.  R.  876.--V.  C.  W. 

If  a  plaintiff  shows  that  his  copyright  has  been  infringed,  the  court 
will  grant  an  injunction  without  proof  of  actual  damage.    Id. 

Coroner — Privilege — A  coroner  holding  an  inquest  on  a  dead  body,  is 
not  liable  to  an  action  for  words  falsely  and  maliciously  spoken  by  him  in 
his  address  to  the  jury.     Thomas  vs.  Churton,  2  B.  &  S.  475. 

Covenant — Construction  and  Operation — A  covenant  to  bequeath  a 
sum  of  money  constitutes  a  specialty  debt  against  the  covenantor's  estate, 
and  is  not  satisfied  by  the  mere  insertion  of  such  a  bequest  in  his  will. 
Graham  vs.  Wickham,  9  Jur.,  N.  S  702;  11  W.  R.  1009;  8  L.  T.,  N.  S. 
679.— L.  J. 

The  covenantee  being  the  son  of  the  covenantor,  the  covenant  is  not 
satisfied  by  an  appointment  under  a  power  to  appoint  to  children  contained 
in  the  covenantor's  marriage  settlement.    Id. 
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ABSTRACTS  OF  RECENT  AMERICAN  DECISIONS. 
SUPREME  COURT  OF  THE  UNITED  STATES.^ 

Negotiable  Paper — Signature  as  "Cashier** — Parol  Evidence  to  ex- 
plain.— Where  negotiable  paper  is  drawn  to  a  person  by  name  with  ad- 
dition of  "  Cashier"  to  his  name,  but  with  no  designation  of  the  particular 
bank  of  which  he  was  cashier,  parol  evidence  is  allowable  to  show  that  he 
was  the  cashier  of  a  bank  which  is  plaintiff  in  the  suit,  and  that  in  taking 
the  paper  he  was  acting  as  cashier  and  agent  of  that  corporation  :  Bald- 
win vs.  Bank  of  Newbury. 

Decree  in  Admiralty — Reversal  for  Irregularity. — Although  the  lan- 
guage of  a  decree  in  admiralty  may  declare  a  decision  which  might  not  be 
capable  of  being  supported,  still,  if  it  is  obvious  from  subsequent  parts  of 
the  record  that  no  error  has  been  committed^  the  Court  will  not  reverse 
for  this  circumstance. 

Ex.  Gr.  Where  a  decree  allowed  a  certain  sum  for  repairs  to  a  vessel, 
and  rejected  (improperly  perhaps)  a  claim  for  demurrage,  the  decree  was 
not  reversed  on  that  account ;  it  appearing  from  a  subsequent  part  of  the 
record  that  the  judge  had  in  fact  considered  the  sum  he  allowed  for  re- 
pairs, eo  nomine,  was  too  large  for  repairs  simply,  but  was  "  about  just'' 
for  repairs  and  demurrage  together :  Sturgis  vs.  dough. 

Negotiable  Bonds — Municipal  Subscription  to  Stock,  dbc. — Authority 
of. — An  authority  given  by  Act  of  Legislature  to  a  city  corporation  to  sub- 
scribe for  stock  in  a  railway  company  "  as  fully  as  any  individual/'  au- 
thorizes also  the  issue  by  the  city  of  its  negotiable  bonds  in  payment  of 
the  stock.  The  opinion  of  the  Supreme  Court  of  a  State  taking  this  view 
of  an  Act  of  Assembly  passed  by  that  state  approved :  Seybert  vs.  Pittsburgh. 

Municipal  Suhscriptions  to  Railroads,  due. — Constitutional  Law — Con- 
tracts entered  into  on  faith  of  Decisions  of  Court  afterwards  overruled — 
Deference  by  this  Court  to  Decisions  of  State  Courts  on  State  Laws. — By 
a  series  of  decisions  of  the  Supreme  Court  of  Iowa  prior  to  that,  a.  d.  1859, 
in  TJte  State  ex  rel.  The  Burlington  and  Missouri  River  Railroad  Co. 
vs.  WalpeUo  Co.  (13  Iowa  388),  the  right  of  the  Legislature  of  that  state 
to  authorize  municipal  corporations  to  subscribe  to  railroads  extending 
beyond  the  limits  of  the  city  or  county,  and  to  issue  bonds  accordingly, 

1  From  J.  W.  Wallace,  Esq.,  Reporter,  to  appear  in  Vol.  I.  of  his  Reports. 


630  ABSTRACTS  OP  RECENT  DECISIONS. 

was  settled  in  favor  of  the  right ;  and  those  decisions  meeting  with  the 
approbation  of  this  court,  and  being  in  harmony  with  the  adjudications 
of  sixteen  states  of  the  Union,  will  be  regarded  as  a  true  interpretadoo 
of  the  constitution  and  laws  of  the  state,  so  hr  as  relate  to  bonds  issued 
and  put  upon  the  market  during  the  time  that  those  decisions  were  in 
force.  The  fact  that  the  Supreme  Court  of  Iowa  now  holds  that  those 
decisions  were  erroneous,  and  ought  not  to  have  been  made,  and  that  the 
Legislature  of  the  state  had  no  such  power  as  former  courts  decided  that 
it  had,  can  have  no  r  ffect  upon  transactions  in  the  past,  however  it  may 
affect  those  in  the  future  :   Gelpcke  et  al.  vs.  Dubuque. 

Although  it  is  the  practice  of  this  Court  to  follow  the  latest  settled  ad- 
judications of  the  state  courts  giving  constructions  to  the  laws  and  con- 
stitutions of  their  own  states,  it  will  not  necessarily  follow  decisions  which 
may  prove  but  oscillations  in  the  course  of  such  judicial  settlement.  Nor 
will  it  follow  any  adjudication  to  such  an  extent  as  to  make  a  sacrifice  of 
truth,  justice,  and  law :  Id. 

Municipal  bonds  with  coupons  payable  to  ^^  bearer,''  having,  by  universal 
usage  and  consent,  all  the  qualities  of  commercial  paper,  a  party  recover* 
ing  on  the  coupons  will  be  entitled  to  the  amount  of  them  with  interest 
and  exchange  at  the  place  where,  by  their  terms,  they  are  made  pay- 
able :  Id, 

Aliens — Power  to  hold  Lands — Law  o/ Rhode  Island  relating  to. — The 
well-settled  principle  that  aliens  may  take  land  by  deed  or  devise,  and  hold 
against  any  one  but  the  sovereign  until  office  found,  holds  in  Rhode  Island 
as  elsewhere ;  not  being  affected  by  that  statute  which  allows  them  to 
hold  land,  "  provided"  they  previously  obtain  a  license  from  the  Probate 
Court :   Cross  vs.  De  Valle. 

Although  equity  will,  in  some  cases,  interfere  to  assert  and  protect  future 
rights,  as,  ex.  gr.^  to  protect  the  estate  of  a  remainderman  from  waste  by  the 
tenant  for  life,  or  to  cut  down  an  estate  claimed  to  be  a  fee  to  a  life  interest 
only,  where  the  language,  rightly  construed,  gives  but  an  interest  for 
life ;  or  will,  at  the  request  of  trustees  asking  protection  under  a  will,  and 
to  have  a  construction  of  the  will  and  the  direction  of  the  court  as  to  the 
disposition  of  the  property,  yet  it  will  not  decree  in  thesi  as  to  the  future 
rights  of  parties  not  before  the  court  or  in  esse :  Id. 

Langdah  vs.  Briggs  (39  Eng.  Law  and  Eq.  214),  followed  and  ap- 
proved, distinguished  from  LorUard  vs.  Coster  and  Batoley  vs.  James  (5 
Paige  172,  442) :  Id. 
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SUPUME  court  OV  ILLINOIS.! 

Swamp  Lands — Character  of  tJit  Grant  to  the  State. — By.  tLe  grant 
of  swamp  and  overflowed  lands  to  the  state  of  Illinois,  under  the  provi- 
sions  of  the  Act  of  Congress  of  September  28th,  1850,  to  enable  the  state 
of  Arkansas  and  other  states  to  reclaim  the  <<  swamp  lands''  within  their 
limits,  a  fee-simple  estate  passed  unconditionally.  The  state  became  the 
absolute  owner  of  the  lands,  with  power  to  dispose  of  them  in  such  man- 
ner, and  for  such  purposes,  as  to  the  Legislature  might  seetn  most  expe- 
dient :  Supervisors  of  Whiteside  Co,  ts.  BurcheU  et  al. 

Swamp  Lands — Policy  of  the  State. — ^It  was  the  intention  of  the  Gene- 
ral Assembly,  under  the  various  acts  on  the  subject,  to  grant  to  the  several 
counties  in  the  state  the  swamp  and  overflowed  lands  within  their  limits,' 
respectively,  and  to  remit  to  such  counties  the  exclusive  control  over  these 
lands,  and  over  their  proceeds  :  Id. 

Swamp  Lands — Rights  of  Purchasers — Obligation  of  Counties. — So, 
where  a  party  purchased  swamp  lands  from  a  county  in  1856,  and  exe- 
cuted his  notes  for  the  absolute  payment  of  the  purchase-money,  he  has 
no  remedy  to  compel  the  county  to  appropriate  the  proceeds  of  the  sales 
of  such  lands  to  their  reclamation,  as  was  contemplated  by  the  legislation 
on  the  subject,  in  force  at  the  time  of  his  purchase ;  but  his  rights  in 
that  regard  are  to  be  determined  by  the  policy  subsequently  adopted  by 
the  Legislature,  which  placed  the  whole  subject  of  the  control  of  these 
lands,  and  the  appropriation  of  their  prooeeds,  in  the  hands  of  the  several 
counties,  and  released  them  from  all  the  liabilities  and  obligations  there* 
tofore  imposed  upon  them  respecting  them  :  Id. 

And  where  such  purchaser  claimed  the  right  to  pay  the  purchase* 
money  for  which  he  had  given  his  notes,  in  labor  to  be  bestowed  in  the 
reclamation  of  the  lands,  it  was  hdd^  that  he  could  in  no  way  have  in- 
sbted  upon  such  right,  except  by  being  the  lowest  bidder  at  the  lettings 
of  the  work  under  the  Act  of  June  22d,  1852,  and  that  under  the  subse- 
quent legislation,  the  county  was  under  no  obligation  to  carry  out  the 
system  of  reclamation  of  the  lands  as  contemplated  by  that  act :  Id. 

Power  of  Courts  over  Hie  Legislature. — Even  if  the  grant  of  the  swamp 
lands  to  the  state  had  been  made  upon  the  trust  that  the  proceeds  of  the 
lands  .should  be  expended  in  reclaiming  them,  such  a  trust  Would  have 


1  From  Norman  L.  Freeman,  Esq.,  Reporter;  to  appear  in  81  Illinois  Reports. 
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be  given  by  ihe  tenns  of  tbe  lease.     The  tenant  must  seek  his  remedy  by 
action  upon  the  lease :  Thereta  Speeri  vs.  Thomas  Flack, 

Banka^-Far/eiture. — A  debtor  sned  by  one  of  the  banks  of  this  state 
cannot  plead,  in  bar  of  the  suit,  that  the  bank  has  suspended  payment  of 
its  liabilities  in  specie,  and  has  thereby  forfeited  its  charter  by  virtue  of 
the  provisions  of  §  9,  art.  1,  of  the  act  of  incorporation.  (Sess.  Acts, 
1856-7,  p.  17.)  Such  a  forfeiture  can  only  be  enforced  by  the  state  in  a 
direct  proceeding  for  that  purpose :  The  Farmers'  Bank  vs.  Andrew 
Garten  et  al. 

Note — Indorser. — ^A  party  indorsing  a  blank  note  cannot,  as  against  an 
indorsee  for  value  without  notice,  object  that  the  blanks  have  been  filled 
contrary  to  the  agreement  made  between  the  parties :  Id. 

Banks. — A  debtor  to  a  bank  cannot  plead,  as  a  defence  to  a  suit  by  the 
bank,  that  it  has  refused  to  redeem  its  five-dollar  notes  in  coin ;  or  that 
it  has  not  kept  in  its  vaults  the  amount  of  coin  required  by  its  charter. 
Such  violations  of  the  law  cannot  be  inquired  into  collaterally,  but  only 
by  some  direct  proceeding  on  the  part  of  the  state :  Id. 

Covenant. — A.  sold  to  B.  a  part  interest  in  a  steamboat,  and  covenanted 
to  put  B.  in  possession  and  command  of  the  boat  as  captain.  A.  put  B. 
in  possession  and  command,  but  subsequently  B.  was  removed  from  his 
command  by  the  owners,  and  another  person  placed  in  charge.  In  a  suit 
upon  the  covenant  by  B.  against  A.,  held^  that  A.  was  not  bound  to  main* 
tain  B.  in  his  command  of  the  boat:  Isaac  H,  McKee  et  al.  vs.  Jos. 
Kinney. 

Vendor's  Lien. — ^The  vendor  of  land  who  has  given  his  bond  fnr  a  con- 
veyance upon  full  payment  of  the  notes  given  for  the  purchase-money, 
cannot  be  required  to  convey  to  an  assignee  of  the  vendee  until  the  pur- 
chase-money be  paid,  although  he  may  have  given  up  the  notes  and  have 
accepted  a  new  note  from  the  vendee  with  collateral  security :  Geo.  T. 
Johnson  vs.  Elijah  Scott  et  al. 

Bills  and  Notes — Illegal  Banking, — The  indorsee  of  a  bill  or  note  even 
with  notice  takes  the  instrument,  subject  only  to  such  defences  and  equi- 
ties as  attach  to  the  instrument  itself.  That  a  corporation  indorsing  a 
note  had  violated  the  provisions  of  the  act  concerning  illegal  banking,  R. 
C.  1855,  sec.  4  and  5,  by  receiving  and  passing  the  notes  of  non-specie- 
paying  and  foreign  banks,  does  not  afiect  the  note  it8elf,*but  is  a  defence 
only  when  the  party  is  sued  by  the  corporation :  William  Ma f toon  vs. 
Wm.  G.  McDaniel. 
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COURT  OP  APPEALS  OP  NEW  YORK.* 

Evidence  of  Expert. — Evidence  by  an  expert  that  a  maobine  was  not 
constmcted  in  a  workmanlike  manner  is  admissible,  thougb  tbe  party 
offering  tbe  evidence  decline  to  follow  it  by  proof  of  tbe  particulars  in 
wbicb  tbe  macbine  was  defective :  Curtis  vs.  Gano  et  aL 

RaUroad  Company — Exactum  of  greater  Fare  than  aUoiced  by  Late. 
— The  penalty  imposed  by  chapter  185  of  1867  upon  a  railroad  corpora- 
tion for  exacting  a  greater  rate  of  fare  than  is  allowed  by  law,  is  incurred 
where  its  conductor  illegally  required  five  cents  in  addition  to  tbe  legal 
fare,  because  the  passenger  bad  no  ticket :  Chase  vs.  The  N.  Y.  Central 
is.  R.  Co. 

Chapter  228  of  1857  allows  the  charge  of  five  cents  for  not  having  a 
ticket  only  when  the  company  has  its  ticket  office,  at  tbe  station  where 
tbe  passenger  starts,  open  at  the  time  of  starting,  though  this  be  at  mid* 
night,  and  the  statute  imposes  no  duty  upon  tbe  corporation  of  keeping 
its  ticket  offices  open  after  9  P.  M. :  Id. 

Insurance — Evidence  of  receipt  of  Premium — Waiver  of  Conditions  by 
Agent. — Tbe  acknowledgment  in  a  fire  policy  of  the  receipt  of  premium 
does  not,  it  seems,  estop  the  insurer  from  showing  that  it  has  not  been  paid. 
It  is  evidence,  but  not  conclusive  :  Sheldon  et  aL  vs.  Atlantic  Ins.  Co. 

Tbe  cases  relating  to  marine  insurance  by  brokers,  who  kept  open  ac- 
counts with  tbe  underwriters  and  assured,  and  credited  tbe  one,  and 
were  allowed  by  the  other  for  the  premium  as  paid,  discriminated,  by 
Emott,  J. :  Id. 

A  general  agent  of  the  insurer  may  waive  a  condition  in  the  policy  that 
no  insurance  should  be  considered  as  binding  until  actual  payment  of  the 
premium :  Id. 

Where  tbe  agent  sent  a  policy  by  mail  to  an  applicant  ^  insurance, 
with  a  statement  that  the  premium  charged  was  higher  than  usual,  and 
saying,  <'  Should  you  decline  the  policy,  please  return  it  by  mail ;  if  you 
retain  it,  please  send  me  the  premium" — Held,  that  this  was  a  waiver  of 
prepayment,  and  that  the  policy  became  effectual  upon  tbe  insured  re- 
taining and  thereby  accepting  it,  or,  at  all  events,  that  the  question  should 
have  been  submitted  to  the  jury :  Id. 

A  nonsuit  in  such  case  will  be  set  alside  on  exceptions,  though  tbe  plain- 
tiff did  not  expressly  ask  that  the  evidence  be  submitted  to  the  jury :  Id. 

1  To  appear  in  ToL  XIL  of  £.  P.  Smith's  Reports. 
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Bank — Receipt  of  Notes  for  collection — Title  to  Notes  so  received — As- 
signment of  cause  of  Action — Fraud  in  Assignment. — A  bank,  receiving 
from  another  notes  for  collection,  obtains  no  better  title  to  them,  or  the 
proceeds,  than  the  remitting  bank  had,  unless  it  becomes  a  purchaser  for 
value  without  notice  of  any  defect  of  title :  McBride  vs.  The  Farmer* s 
Bank. 

It  is  not  a  purchaser  for  value  by  reason  of  its  having  a  balance  against 
the  remitting  bank,  for  which  it  had  refrained  from  drawing,  and  from 
having  discounted  notes  for  the  latter  upon  its  indorsement,  in  reliance 
upon  a  course  of  dealings  between  the  banks  to  collect  notes  for  each 
other,  each  keeping  an  open  account  of  such  collections,  treating  all  the 
paper  sent  for  collection  as  the  property  of  the  other,  and  drawing  for 
balances  at  pleasure  :  Id. 

The  remitting  bank,  having  demanded  the  notes  before  maturity  and 
the  proceeds  afterwards,  and  both  of  them  being  foreign  corporations,  as- 
signed its  demand  to  the  plaintiff.  No  new  demand  was  necessary  to 
enable  him  to  sustain  an  action,  nor  is  it  an  objection  that  his  assignor,  as 
a  foreign  corporation,  could  not  have  sued  out  an  attachment  against  an- 
other foreign  corporation  on  a  cause  of  action  not  arising  in  this  state :  Id. 

The  cause  of  action  is  assignable,  notwithstanding  any  personal  disability 
of  th«  assignor  or  the  assignee  to  maintain  an  action  in  this  state :  Id. 

It  is  no  fraud  against  our  statute  or  the  defendant  to  assign  the  cause 
of  action  to  a  resident,  to  obviate  the  objection  to  an  attachment  by  a  non- 
resident. If  it  were,  it  lies  with  the  defendant  to  prove  the  fraud,  by 
showing  the  assignor's  knowledge  that  the  plaintiff  was  a  resident ;  and  it 
seems  that  the  objection  is  waived  by  a  full  appearance  to  the  action :  Id. 

Mutual  Insurance  Company — Division  of  Risks — Insolvent  Corporation 
— Receiver's  Expenses. — A  mutual  insurance  company,  organized  under 
the  general  law  (ch.  308  of  1849),  may  divide  its  business  and  rbks  into 
distinct  departments,  or  classes,  pledging  the  premiums  received  in  each 
department  as  the  primary  fund  for  the  payment  of  losses  in  that  depart- 
ment: Sands  VB.  BoutwelL 

Whether  a  provision  is  valid  which  exempts  premium  notes  received  in 
one  department  from  liability  to  assessment  for  losses  incurred  in  another 
department,  qucBre :  Id. 

The  receiver  of  an  insolvent  corporation  organized  under  this  act  may 
include  in  his  assessment  a  reasonable  sum  for  the  expenses  of  making 
and  collecting  the  same.     In  the  absence  of  any  proof  to  the  contrary,  ten 
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per  cent,  upon  the  amount  of  losses  assumed  to  be  a  reasonable  charge  for 
such  expenses :  Id. 

Where  the  by-laws  required  the  notice  of  assessment  to  be  published  in 
one  newspaper  in  the  county  of  M.,  ^^  and  in  such  other  newspapers  as  the 
directors  may  deem  necessary/'  it  seems  that  a  publication  in  one  news- 
paper in  M.  county  is  sufficient,  unless  a  direction  for  forther  publication 
by  the  directors  be  shown  :  Id. 

SUPREME   COURT  OF  NEW  YORK.* 

Malicious  Prosecution — Prohahle  Cause — Judgment,  how  far  Evidence 
of — Testimony  of  Parties. — A  judgment  in  favor  of  the  plaintiff,  in  a 
justice's  court,  after  a  trial  upon  the  merits,  is  sufficient  evidence  of  pro- 
bable cause  to  defeat  an  action  against  him  for  malicious  prosecution, 
although  on  appeal  to  the  county  court  it  is  reversed  upon  another  trial : 
Palmer  vs.  Avery. 

It  is  not,  however,  conclusive  evidence  of  probable  cause,  but  may  be 
impeached  for  fraud,  conspiracy,  perjury,  or  subornation  :  Id. 

Where  no  such  evidence  is  offered  to  impeach  the  prior  judgment,  it  is 
the  duty  of  the  court  to  order  a  nonsuit :  Id. 

The  plaintiff  is  not  competent  to  prove  by  his  own  oath,  against  that 
of  the  defendant,  that  the  former  judgment  was  obtained  against  him  by 
the  perjury  of  the  defendant,  when  the  question  depends  upon  their  cre- 
dibility as  witnesses :  Id. 

Want  of  probable  cause  cannot  be  inferred  solely  from  the  discontinu- 
ance of  former  suits.  If  the  last  suit  resulted  in  a  judgment  in  favor 
of  the  plaintiff,  it  furnishes  sufficient  evidence  of  probable  cause  to  defeat 
an  action  brought  by  the  defendant  thereon  against  the  plaintiff  for  mail- 
cious  prosecution  of  the  prior  suits :  Id. 

Partnership — Division  of  Assets  between  Partners. — A  division  by  part- 
ners of  the  partnership  assets  between  themselves,  and  the  transfer  of 
such  assets  by  the  individual  partners  in  payment  of  their  private  debts, 
when  the  partnership  is  insolvent,  is  in  point  of  law  a  fraud  upon  the 
creditors  of' the  partnership. 

Such  a  transfer  of  the  partnership  effects  is  invalid,  as  against  the  cre- 
ditors of  the  firm,  and  the  property  remains  partnership  property  until  it 
comes  to  the  hands  of  a  bond  fide  purchaser  for  a  valuable  and  new  con- 
sideration: Id. 


>  From  Hon.  0.  L.  Barbour,  to  appear  in  Vol.  XLI.  of  his  Reports. 
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If  the  person  to  whom  the  property  is  transferred  has  notice  that  it  is 
partnership  property,  and  he  takes  it  in  payment  of  a  precedent  deht,  he 
will  not  be  deemed  a  bondjide  purchaser:  Jd. 

Use  of  Property — Dcanages/or  negltgeni  Use, — ^The  right  of  every  one 
to  use  his  own  property  as  he  pleases,  for  all  the  purposes  to  which  such 
property  is  usually  applied,  is  unlimited  and  unqualified  up  to  the  point 
where  the  particular  use  becomes  a  nuisance :  Fisher  vs.  Clark, 

Simply  turning  one's  own  sheep,  haying  an  infectious  disease,  into  his 
own  lot,  adjoining  the  lot  of  another,  occupied  by  sheep,  is  not  unlawful, 
nor  such  an  act  of  wrong  or  negligence  as  will  give  to  the  owner  of  the 
adjoining  lot  a  legal  cause  of  action  for  damage  sustained  in  consequence 
of  the  disease  being  communicated  to  his  sheep  :  Id. 

Rdie/to  Parties  engaged  in  the  Perpetration  of  a  Frauds  iScc.y  as  parti- 
ceps  criminis,  as  against  each  other, — ^If  parties  engaged  in  the  perpetra- 
tion of  a  fraud,  or  concurring  in  the  fraudulent  purpose,  aa  parHceps 
crimintSy  are  in  pari  ddictOf  neither  can  have  relief  as  against  the  other, 
at  law  or  in  equity.  But  as  there  are  degrees  of  crime,  the  oouita  caa 
and  do  give  relief  in  many  cases  as  against  the  more  guilty  party :  Free- 
love  and  Wi/e  vs.  Cole. 

C.  having  obtained  from  F.  and  his  wife,  without  consideration,  a  con- 
veyance of  a  farm,  upon  a  parol  promise  or  agreement  to  take  and  hold 
the  title  until  F/s  debts  were  arranged  or  paid,  and  then  to  convey  the 
land  to  F/s  wife :  Heldy  that  he  could  not  resist  the  claim  of  F.  and  wife 
that  the  parol  agreement  be  specifically  executed  on  the  ground  thai  the 
conveyance  was  made  by  F.  to  hinder,  delay,  and  defraud  his  creditors ; 
or  on  the  ground  that  the  agreement  was  within  the  statute  declaring  all 
parol  trusts  relating  to  land  void :  Jd. 

To  exclude  relief  in  such  cases,  the  parties  must  not  only  be  in  deliciOj 
but  in  pari  delicto. 

Where  the  parties  to  a  conveyance  did  not  stand  on  an  equal  footing, 
the  grantor  being  infirm  of  mind,  and  incompetent  to  manage  his  business 
affairs  with  ordinary  prudence  and  discretion,  and  the  grantee  was  his 
son-in-law,  confidential  friend,  and  legal  adviser,  and  was  applied  to  for 
advice  on  this  occasion :  Held,  that  the  grantor  was  not  prevented  from 
applying  to  a  court  of  equity  to  enforce  the  performance  of  a  parol  agree- 
ment by  the  grantee,  to  reconvey  the  premises,  although  the  object  and 
intention  of  the  grantor,  in  making  the  conveyance,  was  to  place  his  pro- 
perty beyond  the  reach  of  his  creditors,  and  the  conveyance  was  in  fact 
fraudulent  as  against  such  creditors :  Id. 
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Seld,  aho,  that  the  grantee,  although  not  in  fact  a  licensed  attorney^ 
but  only  practising  in  justices'  courts,  was  in  principle  clearly  within  the 
rule  applicable  to  attorneys :  Id, 

Pleading — Complaint. — In  an  action  to  recover  back  money  paid  on 
compulsion,  or  by  duress  of  goods,  the  complaint  should  state  the  facts, 
and  not  a  mere  conclusion  of  law.  The  court  must  be  able  to  see  from 
the  facts  stated  that  the  payment  was  in  fact  compulsory,  and  compelled 
by  duress  of  the  party's  goods:  Commercial  Bank  of  Rochester  vs.  City 
of  Rochester. 

It  is  not  sufficient  simply  to  allege,  in  a  general  way,  that  the  payment 
was  compulsory,  and  not  voluntary :  Id. 


m 
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BKP0RT8  OF  Casks  dstsbminbd  in  thb  Suprekb  Coubt  or  Ilukois.  By  £.  Pick, 
Counsellor  at  Law.     Volume  XXX.    Chicago:  £.  B.  Myers,  1864. 

This  volume  is  understood  to  comprise  all  the  cases  reported  by  the  late 
learned  reporter  of  the  state,  Mr.  Peck,  not  published  in  his  previous 
volumes. 

We  have  so  frequently,  during  the  past  year,  noticed  the  volumes  of 
this  series,  that  it  is  now  needful  only  to  say  that  the  concluding  one  fully 
sustains  the  reputation  earned  for  the  reporter  by  those  which  preceded  it. 
Since  Mr.  Peck,  in  1852,  entered  upon  his  laborious  office,  Illinois  has 
completed  the  transition  from  a  merely  agricultural  to  a  great  commercial 
state.  Parallel  with  this  course  has  been  that  of  her  jurisprudence,  from 
the  adjudication  of  land  causes  and  the  simpler  classes  of  actions  ex  con- 
tractu, to  the  important  ones  growing  out  of  an  immense  marine  and  rail- 
road interest.  To  give  shape  to  the  law  in  its  progress  to  what  it  is,  the 
sole  reporter  of  the  decisions  of  her  highest  court  has  been  in  a  position 
to  contribute  much.  How  faithfully  Mr.  Peck  has  labored  to  this  end, 
the  eighteen  volumes  of  his  reporting  are  the  best  evidence. 

This  volume  is  a  very  neat  specimen  of  printing  and  binding. 

d.    A.   «l. 

Rbpobts  or  Cases  in  Law  and  Equity,  detekuined  in  the  Supbbmb  Coubt  of  the 
State  op  Iowa.  By  Tho.  F.  Withbow,  Reporter.  Volume  VI.,  being  volume 
XIV.  of  the  series.     Des  Moines :  1864. 

We  have  just  received  this  volume  of  Mr.  Withrow's  Reports,  contain- 
ing decisions  of  the  court  in  the  years  1862  and  1863,  which  is  bringing 
the  date  of  the  decisions  much  nearer  the  date  of  the  reports  than  is  done 
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in  some  of  the  states.  But  an  improvement  in  that  respect  may  still  be 
looked  for  when  its  importance  becomes  folly  appreciated.  As  the  deci- 
sions in  most  of  the  states  first  become  accessible  in  the  anthoriied  re- 
ports, it  becomes  specially  important  that  all  reasonable  exertions  be  made 
to  present  them  at  as  early  a  day  as  practicable.  We  have  looked  into  a 
large  number  of  the  decisions  in  this  volume^  and  find  no  occasion  to 
question  their  soundness,  or  if  any,  with  rare  exceptions.  The  majority 
of  the  cases  involve  no  new  principle,  or  any  new  application  of  old  ones. 
But  this  is  true  of  all  our  reports.  There  are  some  cases  in  this  volume 
of  great  interest  to  those  engaged  in  commercial  enterprises,  especially 
that  of  The  Bank  of  Indiana  vs.  Anderson,  where  the  mortgage  security 
attaching  to  negotiable  paper  was  held  liable  to  be  discharged  by  the  ori- 
ginal payee  after  the  paper  was  negotiated.  One  of  the  judges  dissented; 
but  we  should  incline  to  the  opinion  of  the  majority  of  the  court,  who 
held  such  title  dependent  upon  the  evidence  of  the  registry.  This  volume, 
on  every  page  almost,  contains  evidences  of  the  laborious  faithfulness  and 
constant  watchfulness  of  the  reporter.  We  wish  we  could  prevail  upon 
all  the  reporters  in  the  country  to  adopt  the  practice  of  the  late  English 
reporters,  which  has  been  adopted  by  many  of  the  American  reporters, 
and  by  Mr.  Withrow,  of  giving  the  point  of  their  head  notes  in  a  single 
word  or  two  at  the  beginning  of  the  note.  We  think  it  is  scarcely  less 
than  an  abuse  of  the  profession  to  omit  such  a  matter,  which  could  only 
be  done  to  save  labor  to  the  reporter,  at  the  expense  of  those  who  have 
occasion  to  consult  the  book.  One  who  has  not  been  compelled,  as  we  have, 
to  verify  proofs  by  referring  to  fifty  or  a  hundred  volumes,  on  a  single  oc- 
casion, and  to  see  that  the  citation  is  in  point  in  every  case,  where  the 
head  notes  sometimes  extend  to  nearly  a  score  of  points,  every  one  of 
which  it  may  become  necessary  to  read  at  length,  could  not  comprehend 
the  importance  of  these  "  catch-words.^*  But  there  is  no  doubt  they  are, 
in  a  greater  or  less  degree,  valuable  to  every  one  who  consults  law  books, 
and  in  some  cases  almost  indispensable.  In  citing  an  authority  in  the 
course  of  an  argument,  if  there  is  no  such  "  catch-word/'  it  must  be  sup- 
plied either  by  pencil  on  the  margin  of  the  book,  or  else  upon  the  brief. 

There  is  another  small  matter  which  wo  have  found  in  some  few  vol- 
umes of  reports,  c.  <;.,  in  Sumner's  edition  of  Vesey,  where  the  page  of 
the  opinion  from  which  the  head  note  comes  is  printed  at  the  end  of  the 
note.  Such  small  mechanical  matters,  so  to  speak,  save  immense  labor, 
and  cost  almost  nothing,  and  ought  to  be  found  in  all  books  of  such  coa* 
stant  use  as  law  books.  I.  F.  R. 
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AS  EVIDENCE. 

Sec.  1. — Importance  of  the  Roles  of  Evidence — View  of  EUenborough,  Mansfield,  f 

and  Story — Erskine's  Splendid  Eulogium. 
Sec.  2. — Subject  stated,   viz.,  Verbal  declarations  of  deceased  persons  against 

their  interest  as  evidence. 
Sec.  8. — Opinion   of  Ch.  J.  Shaw,  and  of  Cowen  &  Hill — Correctness  of  dis- 
tinction between  oral  and  written  declarations  called  in  question. 
Sec.  4. — The  English  doctrine  as  set  forth  in  the  text-books  and  illustrated  in  thor  | 

cases. 
Sec.    6. — The  American  authorities — Prof.   Greenleafs  opinion — Cases  cited — 

Doctrine  illustrated  in  White  v.  Choteau,  Coleman  vs.  Frazier,  and  Hinckley  v«.| 

Davis. 
See.  6. — The  analogies  of  the  law  favor  the  admissibility  of  the  evidence  under 

consideration. 
Sec.  7. — Recapitulation — Essential  conditions  and  prerequisites  of  this  species  of 

evidence. 

Sec.    1.  Importance  of  the  rules  of  Evidence — View  of  JEllenr- 
boroughy  Mansfield,  and  Story — Erskine's  High  Eulogium. 

It  is  difficult  to  over-estimate  or  over-state  the  importance  of  the 
rules  of  evidence.  In  the  celebrated  case  of  Higham  vs.  Ridgway, 
1  East  109,  where  the  contemporaneous  written  entry  of  an 
accoucheur  was  admitted  after  his  death  to  prove  the  date  of  the 
birth  of  the  child,  Lord  ELLENBOROUaH,  C.  J.,  began  his  opinion 

Vol.  XII.— 41  (641) 
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with  the  following  observation : — "  I  should  be  extremely  sorry  if 
anything  fell  from  the  court  upon  this  occasion,  which  would  in 
any  degree  break  in  upon  those  sound  rules  of  evidence  which 
have  been  established  for  the  security  of  life,  liberty,  and 
property.*' 

An  eminent  American  jurist  of  equal  ability  and  yet  more 
various  learning  and  of  large  experience  as  a  judge  was,  in  a  very 
analogous  case,  similarly  impressed.  In  Nichols  vs.  Wehh^  8 
Wheat.  326,  332,  where,  following  the  early  decision  of  the 
Supreme  Court  of  Massachusetts  in  Welsh  vs.  Barrett^  380  (a.  d. 
1819)  and  Doe  vs.  Turford,  3  B.  &  Ad.  898,  the  Supreme  Court 
of  the  United  States  sanctioned  the  reception  as  evidence  of  the 
books  of  a  deceased  notary,  Mr.  Justice  Story  remarks : — "  The 
rules  of  evidence  are  of  great  importance,  and  cannot  be  departed 
from  without  endangering  private  as  well  as  public  rights. 
Courts  are  therefore  extremely  cautious  in  the  introduction  of 
any  new  doctrines  of  evidence  which  trench  upon  old  and  estab- 
lished principles." 

We  have  conducted  the  examination  of  the  question  we  pro- 
pose briefly  to  discuss  fully  impressed  with  the  justness  of  these 
views,  and  are  gratified  in  the  belief  that  the  conclusion  which  we 
have  reached  neither  involves  the  introduction  into  the  law  of  evi- 
dence of  any  new  principle  or  the  subverting  of  any  old  one. 
While  it  is  dangerous  to  innovate,  yet  it  must  be  admitted  to  be  some- 
times necessary  to  do  so. 

The  law  as  a  science  is  much  indebted  for  its  present  symmetry 
to  wise  and  cautious  reformers — of  whom  Lord  Mansfield  is  the 
type  and  model.  The  law  of  evidence  has  been  very  greatly 
liberalized  and  improved  within  the  last  century, — perhaps  no 
branch  of  the  law  more  so.  Said  the  celebrated  judge  last  named, 
speaking  of  this  subject : — "  We  do  not  sit  here  and  take  the  rules 
of  evidence  from  Keble  or  from  Siderfin.**  The  present  ten- 
dency of  courts  is  to  admit  that  light  may  come  from  many  sources 
which  were  closed  by  the  rigid  and  technical  rules  of  the  ancient 
common  law.  The  whole  doctrine  of  the  admissibility  of  entries 
and  declarations  of  deceased  persons  is  of  comparatively  modern 
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origin,  and  indeed  it  is  almost  within  oar  own  day  that  the  Law  of 
Evidence  has  justly  deserved  the  eloquent  and  exalted  eulogium 
of  Lord  Erskine  : — «  The  principles  of  the  Law  of  Evidence  are 
V  founded  in  the  charities  of  religion — in  the  philosophy  of 
nature — in  the  truths  of  history — and  in  the  experience  of  com- 
mon life :"  24  Howell's  St.  Trials  966. 

Seo.  2. — Sul^ect   stated  J   viz.j  Verbal  declarations   of   deceased 

persons  against  interest  as  evidetice. 

We  do  not  propose  to  discuss  the  subject  of  the  admissibility  of 
written  entries  made  by  deceased  persons. 

These  divide  themselves  into  two  general  and  well-known  classes. 
One  of  these  classes,  of  which  Price  vs.  Torrin^tonj  Salk.  285,  is 
the  type,  is  where  the  entry  is  a  contemporaneous  one  made  by  a 
person  since  deceased  and  in  the  ordinary  course  of  businesSj 
whether  official  or  private.  The  other  class,  of  which  Higham  vs. 
Ridgway^  supra^  is  usually  cited  as  the  type,  is  where  the  entry 
of  the  deceased  person  derives  its  admissibility  from  the  fact  that 
it  was  made  against  the  pecuniary  interest  of  the  party  at  the 
time.  Entries  or  statements  reduced  to  writing j  these  requisites 
concurring,  are  generally  if  not  universally  both  in  England  and 
in  this  country  receivable  in  evidence  after  the  death  of  the  party 
making  them,  in  actions  between  third  persons.  If  it  were  within 
the  purview  of  our  subject  we  could  very  clearly  show  that  the 
gifted  and  lamented  Horace  Binney  Wallace  is  mistaken  in 
point  of  fact  when  he  says  (note  to  Higham  vs.  Ridgwayj  2  Smith 
L.  Gas.  291),  « that  there  is  no  adjudged  case  in  the  United  States 
which  establishes  it  as  a  principle  that  admissions  or  entries  by  a 
third  person  against  his  interest  are  admissible  evidence  after 
his  death." 

The  object  of  this  article  will  be  to  show  that  the  English  and 
American  authorities  sanction  the  reception  as  evidence,  in  actions 
between  third  persons,  of  verbal  admissions  when  the  following 
requisites  concur : — 1st.  The  declarant  must  be  dead  at  the  trial, 
and  not  simply  beyond,  the  jurisdiction  of  the  state  or  country : — 
2d.  The  declaration  or  admission  must  be  plainly  against  his 
pecuniary  interest  at  the  time  it  is  made : — 3d.  It  must  be  the 


644  VERBAL  DEOLABATIOKfi  OF 

expression  of  a  fact  of  which  ihe  declarant  miist  be  presumed 
to  have  had  actnal  and  personal  knowledge,  and  with  reference  to 
which,  4th,  no  known  or  probable  motiye  to  falsify  can  be  perceired. 

Sec.  3. — Opinion  of  Chief  Justice  ShaWy  and  of  Cowen  ^  Hill — 
Correctness  of  distinction  between  oral  and  written  statements 
called  in  question. 

We  have  been  led  to  examine  the  qnestton  whether  verbal 
declarations  stand  upon  the  same  footing  in  principle  (though  of 
course  inferior  in  weight  and  value),  in  consequence  of  ab  observa- 
tion of  the  late  Chief  Justice  Shaw,  and  of  the  American  editors 
of  Phillipps  on  Evidence. 

In  treating  of,  the  general  subject  of  the  admissibility  of 
«  declarations  by  deceased  persons  against  their  interest,"  these 
learned  editors  remark : — "  We  believe  not  One  (case)  has  yet 
gone  the  length  of  saying  that  the  oral  declaration  of  a  person, 
however  much  it  may  militate  against  his  interest,  shall  be 
received  merely  upon  the  ground  that  he  is  dead :"  8  Phil.  Ev., 
Cow.  &  Hill's  Notes,  260.  It  was  held  in  Lawrence  vs.  Kimhally 
1  Met.  624,  which  was  an  action  by  the  plaintiff  against  the 
assessors  for  ordering  his  property  sold  for  taxes  which  he  claimed 
were  in  fact  paid,  that  a  deceased  collector's  statements  in  a  con- 
versation with  a  third  person  that  the  tax  in  question  had  been 
paid  were  not  admissible  in  evidence,  not  being  part  of  the 
res  gestce  and  not  being  in  writing.  « It  is  argued,"  says  Ch.  J» 
Shaw,  in  delivering  the  opinion  of  the  court  in  this  case,  <<  that 
the  evidence  was  within  another  exception  to  the  rule  respecting 
hearsay,  viz.,  being  an  admission  against  his  interest  at  the  timet 
Higham  vs.  Ridgway^  10  East  109.  But  we  think  this  has  been 
confined  wholly  to  cases  of  entries  made  in  books,  &c.,  by  a  per- 
son deceased  in  relation  to  a  matter  contrary  to  his  interest  at 
the  time."  The  "looseness  and  uncertainty  of  mere  verbal 
statements'*  compared  with  the  "  clearness  and  certainty  of 
written  memoranda"  is  made  the  ground  of  the  alleged  distinction. 
See  also  Framington  vs.  Barnard^  2  Pick.  632,  for  a  similar 
View. 

We  may  retbark  in  passing  that  this  infirmity  attaches  to  aU 
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verbal  adoaifisionSy  bat  the  law  does  not  for  that  reaeon  wholly 
reject  them.  We  are  BOt  now  eoosideriog  whether  the  law  ough$ 
to  confiae  the  declarations  of  deceased  persons  hostile  to  their 
interests  to  written  statements^  but  whether,  as  a  matter  of  fact,  it 
f<  ha»  so  wholly  confined"  them. 

With  great  deference  we  are  constrained  to  the  conclusion  that 
the  authorities  and  eases  do  not  establish  any  distinction  in 
frineipUy  though  they  concede  of  course  the  difference  in  value, 
between  oral  and  written  admissions*  We  will  take  a  brief  view 
first  of  the  English  and  then  of  the  American  authorities. 

Sec.  4. — EngliBh  text-books — PhilltppSf  Starhiey  and  Best — and 

cases  referred  to  and  cited, 

Mr.  Phillipps  treating  of  this  subject  (Ev.  Vol.  L,  p.  810) 
says: — "In  the  cases  which  have  been  referred  to  it  will  have 
been  noticed  that  the  declarations  have  in  most  instances  con- 
sisted of  memoranda  or  entries,  but  from  several  of  the  examples 
it  may  be  collected  that  verbal  declarations  are  admissible  though 
unaccompanied  by  any  writing  or  by  any  act  done."  In  the 
note  he  remarks : — "  Verbal  declarations  may  be  thought  of 
inferior  value  to  those  written,  as  being  more  carelessly  made 
and  being  often  unfaithfully  reported ;  they  are  besides  less 
frequently  connected  with  any  course  of  business." 

Mr.  Starkie  regards  « the  rules  by  which  the  reception  of  this 
class  of  evidence  is  governed  as  not  being  very  stricfly  defined :" 
1  Ev.  44:  yet  considers  it  as  an  established  principle  of  evi- 
dence that  if  a  party  who  has  peculiar  knowledge  of  the  fact  by 
his  written  entry,  or  even  his  declaration  concerning  ity  charges 
himself  or  discharges  another  upon  whom  he  would  otherwise 
have  a  claim,  such  entry  is  admissible  evidence  of  the  fact  after 
the  death  of  the  party :  Id.  855 :  « and  oral  declarations 
depend  partly  upon  the  same  principles  with  written  entries, 
but  are  far  weaker  in  degree  :"  Id.  365,  note  p,  7  Am.  Ed. 

The  most  recent  English  author  on  Evidence  is  Mr.  Best.  He 
lays  down  the  rule  that  declarations  against  interest  made  by 
deceased  parties  are  receivable  in  evidence  in  proceedings  between 
third  persons,  at  least  when  made  against  their  pecuniary  interest. 
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Best  on  Ev.  577,  sec.  483-5,  2  Lond.  Ed.  1855.  He  tbus  con- 
tinues : — <<  In  both  classes  of  cases,  viz.,  declarations  against 
interest  and  declarations  in  the  ordinary  discharge  of  duty,  the 
evidence  commonly  appears  in  a  written  form,  and  it  has  even 
been  made  a  question  whether  this  is  not  essential  to  its 
admissibility:  Furston  vs.  Ologg^  10  M.  &  W.  672.  The 
inclination  of  the  authorities,  however,  is  rather  to  the  effect  that 
verbal  declarationsj  answering  of  course  the  requisite  conditions  are 
equally  receivable,  and  it  seems  difficult  to  establish  a  distinction 
in  principle  between  the  cases:"  Id.  sec.  485. 

The  general  doctrine  and  the  exception  under  consideration 
was  thus  stated  by  Parks,  J.,  in  Middleton  vs.  Melton^  10  B.  & 
Cr.  317,  which  was,  however,  a  case  of  a  written  entry,  but  the 
ground  of  the  reception  of  the  evidence  applies  equally  to  oral 
declarations : — "  The  general  rule  undoubtedly  is  that  facts  must 
be  proved  by  testimony  on  oath.  This  case  falls  within  the 
exception  necessarily  engrafted  upon  that  rule,  viz. :  that  an 
admission  of  a  fact  by  a  deceased  person  which  is  against  the 
interest  of  the  party  making  it  at  the  time,  is  evidence  of  that 
fact  between  third  persons." 

It  would  transcend  the  prescribed  limits  of  this  article  to  refer 
with  minuteness  to  the  English  cases  where  verbal  admissions 
have  been  received.  We  will  allude  briefly  to  one  or  two,  and 
must  then  content  ourselves  with  a  simple  citation  of  others. 

In  1767  Lord  Camden,  Ch.,  admitted  verbal  declarations  of  a 
deceased  devisee  to  prove  that  certain  property  devised  to  her 
was  in  trust  for  her  daughter,  though  no  trust  was  expressed  in  the 
will:  Strode  V8.  Winchester,  1  Dick.  397.  In  Ivat  vs.  Finchj  1 
Taunt.  (1808)  141,  the  verbal  admissions  of  a  deceased  former 
owner  of  personal  property  (Mrs.  Watson),  though  accompanied 
hy  no  act,  that  she  had  sold  it  to  the  plaintiff  were  held  admissible 
to  his  favor  against  a  third  person,  because  made  against  her 
interest.  Ch.  J.  Mansfield  after  remarking  that  the  weight 
depends  upon  circumstances,  said : — <«  The  admission  of  Mrs. 
Watson  was  against  her  own  interest.  Had  this  been  an  action 
between  Mrs.  Watson  and  the  present  plaintiff,  her  acknowledg- 
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ment  that  the  property  belonged  to  him  might  clearly  have  been 
given  in  evidence.*' 

See  also  Doe  vs.  Williams^  1  Cowp.  (1777)  621,  per  Lord 
Mansfield  ;  Doe  vs.  Pettettj  5  B.  &  Aid.  (1821)  223  ;  Daviea  vs. 
Pierce,  2  D.  &  E.  53 ;  Davis  vs.  Lloyd,  1  C.  &  K.  276  (47  Eng. 
Com.  L.  273);  Doe  vs.  Jones,  1  Camp.  867;  Barkery^.  Bay, 
(a.  d.  1826)  2  Buss.  63,  per  Lord  Eldon,  whose  only  donbt  was 
whether  the  declarations  are  not  to  be  received  even  if  not  against 
interest.  Peaceable  vs.  Watson,  4  Taunt.  16.  And  see  opinions 
of  Lords  Brougham  and  Campbell  in  the  celebrated  Sussex 
Peerage  Case,  11  CI.  &  Fin.  85,  111,  113,  seemingly  ignoring 
any  distinction  between  verbal  declarations  and  written  statements  ; 
also  brief  of  Mr.  Heald,  2  Russ.  63. 

Sec.  5. — American  Authorities — Prof,  Greenleafs  opinion — 
Cases  cited — Illustrations  of  doctrine  in  White  vs.  Choteau, 
Coleman  vs.  Frazier,  and  Hinckley  vs.  Davis. 

Mr.  Greenleaf  thus  states  the  doctrine  and  the  ground  upon 
which  it  rests : — "  But  declarations  of  the  other  class  are 
secondary  evidence  and  are  received  only  in  consequence  of  the 
death  of  the  person  making  th^m.  This  class  embraces  not 
only  entries  in  books,  but  all  other  declarations  or  statements  of 
facts,  verbal  or  in  writing,  and  whether  they  were  made  at  the 
time  of  the  fact  declared  or  at  a  subsequent  day.  But  to 
render  them  admissible  it  must  appear  that  the  declarant  is 
deceased ;  that  he  possessed  competent  knowledge  of  the  facts 
or  that  it  was  his  duty  to  know  them;  and  that  the  declara- 
tions were  at  variance  with  his  interest.  When  these  circum- 
stances concur  the  evidence  is  received,  leaving  its  weight  and 
value  to  be  determined  by  other  circumstances :  1  Greenlf.  Ev. 
sec.  147.  The  ground  upon  which  this  evidence  is  received  is 
the  extreme  improbability  of  its  falsehood :''  Id.  sec.  148;  and 
(it  might  be  added)  the  necessity  of  the  case. 

It  is  noticeable  that  Mr.  Greenleaf  supports  his  text  wholly  by 
reference  to  English  decisions.  And  the  truth  is,  the  question  as 
to  verbal  admissions  has  not  arisen  in  our  courts  as  frequently  as 
might  have  been  supposed,  and  in  general  it  does  not  appear  to 
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haye  been  very  accarately  examined  or  thoroughly  conaidered. 
Without  going  into  the  American  cases  at  large,  with  the  excep- 
tion of  two  or  three  of  the  most  pointed  and  best  considered  of  them, 
we  may  state  that  the  reception  of  verbal  admissions  of  deceased 
declarants  against  their  interest  is  more  or  less  strongly  supported 
by  the  following  cases :  Coleman  vs.  Frazier  (1850),  4  Rich.  (S.  G. 
Law)  147 ;  Hinckley  vs.  Davis,  6  N.  H.  210 ;  White  vs.  ChoteaUj 
10  Barb.  202  (a.  d.  1850) ;  s.  p.  4;  s.  c,  1  E.  D.  Smith  493 ; 
People  vs.  Blakely  (a.  d.  1869),  4  Park.  Or.  Rep.  176 ;  QilchriMt 
vs.  Martin  (1831),  1  Bailey's  Eq.  492 ;  Halliday  vs.  Littlepap,  2 
Munf.  316 ;  Prather  vs.  Johnson,  3  H.  &  Johns.  487 ;  Trego  vs. 
Buzzard,  19  Pa.  St.  441 ;  s.  c.  35  Id.  9.  See  also  25  Id.  334 ; 
Itespub.  vs.  Davis,  3  Teates  128 ;  Simonton  vs.  Boucher,  2  Wash. 
473 ;  Mahaska  County  vs.  Ingles,  15  Iowa. 

White  vs.  Choteau,  ubi  sup.,  well  illustrates  the  doctrine. 
Briefly  the  case  was  this : — The  plaintiff,  a  broker,  sued  in  his 
own  name  for  goods  sold,  the  owner  being  dead.  It  became  ma- 
terial for  the  plaintiff  to  prove  his  interest  in  the  matter  to  entitle 
him  to  maintain  the  action,  and  for  this  purpose  he  offered  to 
prove — Ist,  the  deceased  owner's  verbal  declarations  that  he  had 
received  the  broker's  guaranty;  2d,  his  declaration  that  the 
broker  had  made  a  sale,  and  that  he  had  received  the  money  as 
the  broker's  guaranty.  It  was  decided  that  the  former  declara- 
tion, not  being  opposed  to  the  owner's  interest,  was  inadmissible, 
but  that  the  latter  was  at  variance  with  his  interest,  and  there- 
fore competent,  citing  Ivat  vs.  Finch,  1  Taunt.  141 ;  4  Id.  16 ;  1 
Greenl.  Ev.  §  147.  "Such  declarations,"  says  Edwards,  J., 
^^need  not  be  in  writing:''  s.  c,  1  E.  D.  Smith  493,  where  the 
same  ruling  was  followed,  and  where  it  is  held  that  the  other 
requisites  concurring,  the  admission  is  receivable  whether  made  at 
the  time  the  facts  occurred  or  afterwards. 

Coleman  vs.  Frazier,  above  cited,  and  which  was  decided  the 
same  year  (1850),  may  be  profitably  referred  to.  The  defendant, 
•a  postmaster,  was  sued  for  negligence  for  permitting  money  to  be 
stolen  from  the  office  by  one  Meigs.  Meigs  admitted  that  he 
stole  the  money,  and  the  court  sanctioned  the  reception  of  this 
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testimony  to  charge  the  defendant  on  the  ground  that  <«  it  was  the 
admission  of  an  act  committed  by  the  party  against  his  interest, 
and  subjecting  him  to  infamy  and  heavy  penal  consequences,  and 
who  was  dead  at  the  trial."  Says  the  court :  «<  The  admission  of 
such  testimony  arises  from  necessity,  and  the  certainty  that  it  is 
true  from  the  want  of  motive  to  falsify."  The  infamy  and  penal 
consequences  alone,  we  may  add,  would  not  constitute  grounds  for 
its  reception,  but  are  simply  circumstances  adding  to  its  weight : 
Davis  vs.  Lloyd,  1  C.  &  K.  275.     Infra,  sec.  7. 

HincJcley  vs.  Davis,  6  N.  H.  210,  was  decided  by  a  court  of 
high  respectability,  and  is  strikingly  apposite.  The  action  was 
against  a  surety  on  a  note.  The  defence  of  the  surety  was  that 
Blood,  the  principal,  had  paid  the  note  by  keeping  sheep  for  the 
plain tiflf.  It  became  material  to  ascertain  the  price  of  the  keep- 
ing. The  plaintiff  introduced  a  witness  who  swore  that  Blood, 
while  he  was  keeping  the  sheep,  said  he  was  to  have  only  $1  per 
year  for  each  sheep.  It  appearing  that  Blood  was  dead,  the 
evidence  was  adjudged  rightly  received.  Per  Richardson,  C.  J. : 
<(  The  admissions  of  Blood  were  made  at  a  time  when  no  motive 
to  misrepresent  the  matter  can  be  conceived.  They  were  admis- 
sions against  his  interest.  He  is  now  dead  and  cannot  be  called 
as  a  witness,  and  his  admissions  related  to  a  matter  with  which  he 
must  have  been  well  acquainted.  The  evidence  results  in  such  a 
case  from  the  improbability  of  a  man's  admitting  as  true  what  he 
knows  to  be  false  against  his  interest,"  and  the  court  cites  some 
of  the  English  cases  before  referred  to.  It  is  observable  that  the 
declarations  of  Blood  were  no  part  of  the  res  gestce,  for  the  res 
gestce  would  be  the  actual  contract  between  Blood  and  the  plain- 
tiff. 

Sec.  6. — Analogies  of  the  law  favor  the  reception  of  this  evidence. 
The  analogies  of  the  law  favor  the  admissibility  of  oral  declara- 
tions, for  there  are  cases  where  the  admissions  of  strangers  to  the 
suit  are  receivable.  Thus  the  verbal  admissions  of  a  party,  whom 
the  sheriff  permitted  to  escape  when  confined  on  civil  process,  are 
evidence  in  an  action  against  the  sheriff,  to  show  the  extent  of 
liability  of  the  party  escaping :  Rogers  vs.  Jones^  7  B.  &  C.  86 ; 
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Pugh  TS.  McRae,  2  Ala.  Z9Z]  Strong  vs.  Wheeler^  5  Pick.  410; 
and  see  1  Greenl.  Ev.,  §  181,  for  similar  cases. 

Sec.  7. — Recapitulation — Essential  prerequisites  of  this  species 

of  evidence. 

To  sum  up :  This  species  of  evidence  being  somewhat  anomalous 
in  its  character  and  standing  on  the  uUima  thule  of  competent 
testimony,  is  not  highly  favored  by  the  courts,  and  the  tendency 
is  rather  to  restrict  than  enlarge  the  right  to  receive  it,  or  at  least 
to  require  the  evidence  to  be  brought  clearly  within  all  the  condi- 
tions requisite  for  its  reception.  From  the  unbroken  current  of 
English,  and  the  decided  preponderance  of  American  authority, 
we  think  the  present  state  of  the  law  is,  that  verbal  declarations 
are  receivable  when  accompanied  by  the  following  prerequisites : 

1st.  The  declarant  must  be  dead.  To  this  we  believe  the 
English  cases  make  no  exception. 

Mere  absence  from  the  jurisdiction  will  not  answer :  Brewster 
vs.  DoanCy  2  Hill  (N.  Y.)  537,  and  cases ;  Moore  vs.  Andrews^  5 
Port.  (Ala.)  107.  Although  by  the  course  of  decisions  in  some 
of  the  states,  with  reference  to  written  entries,  absence  might 
possibly  be  treated  as  equivalent  to  death.  See  1  Greenl.  Ev. 
§  163,  and  note ;  Alton  vs.  Berghaus^  8  Watts  77  ;  1  Smith's  L. 
Gas.  840  (top).  As  to  insanity^  see  Union  Bank  vs.  Knapp^  3 
Pick.  96.  Unless  it  might  be  in  the  case  of  coniSrmed  insanity, 
we  are  of  opinion  that  the  decease  of  the  declarant  should  be  held 
an  indispensable  condition  to  the  admissibility  of  oral  declarations. 

2d.  The  next  prerequisite  is,  that  the  declaration  must  have 
been  against  the  interest  of  the  declarant  at  the  time,  and  that 
interest  must  be  a  pecuniary  one.  It  is  not  sufficient  that  the 
declaration  would  subject  the  party  to  penal  consequences:  Davis 
vs.  Lloyd,  1  C.  &  K.  275  (47  Eng.  C.  L.  Rep.  273) ;  Sussex 
Peerage  Case,  11  CI.  4;  Fin.  85,  111,  113. 

But  these  consequences  would  add  to  the  weight  of  the  testi- 
mony. The  conflict  of  the  declaration  with  the  pecuniary  interest 
of  the  declarant  must  be  clear  and  undoubted,  as  this  is  the  main 
ground  of  the  reception  of  this  species  of  evidence. 

3d.  The  declaration  must  be  of  ^fact  or  fetcts,  in  relation  to  a 
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matter  concerning  which  the  declarant  was  immediately  and  per- 
sonally cognisant:  11  M.  &  W.  773.  As  the  reason  of  the  doc- 
trine is  the  improbability  of  falsehood  arising  from  the  fact  that 
men  do  not  nsnallj  make  admissions  against  interest,  unless  the 
truth  compels  them  to  do  so,  it  is  not  indispensable  that  the 
declaration  should  be  accompanied  bj  an  act,  but  if  not  so  accom- 
panied, this  will  very  greatly  depreciate  its  value.  See  section  4, 
supra. 

4th.  In  addition  to  the  other  requisites,  the  court  should  be 
satisfied  upon  the  circumstances  of  the  particular  case^  that  there 
was  no  probable  motive  to  falsify  the  fact  declared,  as  where  the 
declaration  is  made  ante  litam  motem^  or  at  a  period  so  remote 
from  the  controverted  transaction  as  to  preclude  all  suspicion  that 
it  was  manufactured  for  the  occasion :  Gilchrist  vs.  Martin^  1 
Bailey's  Eq.  492,  and  cases  cited  in  section  5,  supra. 

If  these  four  conditions  are  fully  met,  the  testimony  is  to  be 
received  for  what  it  is  worth  ;  and  its  weight  and  value  will  de- 
pend upon  all  the  attendant  circumstances  which  characterize  the 
declaration  or  admission.  J.  F.  D. 
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Court  of  Appeals  of  Maryland. 

BALTIMORE    FIRB    INSURANCE    COMPANY   VS.    BOUDINOT   S.   LONEY 

et  al. 

A  policy  of  insurance  containing  a  clause  that  goods  held  on  commisaion  must  be 
insured  as  such,  is  to  be  interpreted  by  its  own  terms,  and  parol  evidence  is  not 
admissible  to  show  that  the  insurers  knew  the  kind  of  business  of  the  insured, 
and  the  character  of  his  interest  in  the  goods. 

There  was  an  insurance  by  appellant  upon  goodsof  class  A.  (the  appellees'  own 
goods  merely],  and  insurance  by  another  company  on  goods  of  classes  A.  and 
B.  indiscriminately  (class  6.  being  goods  held  on  commission).  The  appellants' 
policy  contained  a  corenant  that  no  greater  proportion  of  a  loss  should  be  re- 
covered under  it  than  the  amount  thereby  insured  should  bear  to  the  whole 
amount  of  all  the  insurances  on  the  premises.  The  loss  on  goods  of  class  B. 
alone,  was  greater  than  the  second  company's  entire  insurance,  and  it  accord- 
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ingly  paid  the  full  amount  without  reference  to  the  classes  of  goods :  Hdd,  that 
Hi^  second  insurance  was  not  within  the  effect  of  the  covenant  for  proportion, 
and  that  the  appellant  was  not  entitled  to  any  abatement  of  its  liability  by 
reason  thereof. 
The  policy  contained  a  clause  that  the  loss  should  be  paid  within  sixty  days  after 
it  should  be  ascertained  and  proved.  The  loss  was  duly  proved  within  the 
sixty  days,  and  was  acknowledged  by  the  company  who  offered  payment  of 
what  it  assumed  as  the  amount  of  its  liability  (but  in  fact  a  smaller  sum  than  it 
was  bound  for),  and  then  refused  to  pay  any  larger  sum:  Hdd^  that  thereby 
the  condition  as  to  the  sixty  days  was  waived,  and  interest  was  due  from  that 
date  on  the  sum  for  which  the  company  was  really  bound. 

The  Baltimore  Insurance  Company  insured  Lonej  k  Co.  against 
loss  bj  fire  to  the  amount  of  $5000  on  goods  contained  in  a  cer- 
tain warehouse,  4c.,  "as  per  application." 

The  application  was  in  the  following  form :  « B.  S.  &  W.  A. 
Lonej  &  Co.  wish  to  obtain  insurance  to  the  amount  of  $5000 
on  goods  contained  in  the  three-story  warehouse,"  &c.  The  ware- 
house was  burned,  and  goods  destroyed  to  the  amount  of  $88,000, 
of  which  $16,855.02  belonged  to  Loney  k  Co.,  as  their  own 
property,  and  the  rest  as  held  for  sale  on  commission,  and  on  the 
latter  they  had  a  lien  for  advances,  &c.,  amounting  to  $36,909.39, 
making  their  interest  in  the  said  goods,  apart  from  that  of  their 
consignors,  $52,764,41. 

The  policy  issued  by  the  Baltimore  company,  contained  clauses 
providing  that  any  other  insurance  on  the  same  property  should 
be  indorsed  on  it,  which  was  done ;  and  also  providing  that  in  case 
of  such  other  insurance  "  the  insured  shall  not,  in  case  of  loss  or 
damage,  be  entitled  to  demand  or  recover  on  this  policy  any 
greater  proportion  of  the  loss  sustained  than  the  amount  hereby 
insured  shall  bear  to  the  whole  amount  of  the  several  insurances 
made,  or  to  be  made,  on  the  premises  insured  by  this  policy." 
One  of  the  conditions  annexed  to  the  policy  was  "goods  held  in 
trust  or  on  commission,  are  to  be  declared  as  such,  otherwise  the 
policy  will  not  extend  to  cover  such  property." 

In  addition  to  this  policy,  Loney  &  Co.  had  others  amounting 
altogether  to  $85,000,  the  whole  being  insufficient  by  $3000  to 
cover  the  value  of  the  goods  lost.  All  of  the  other  policies  were 
in  language  slightly  varied^  but  amounting  to  the  same  thing, 
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a  on  merchandise  their  own,  or  held  by  them  in  trust  or  on  com- 
mission, and  sold  and  not  delivered,"  and  each  required  goods  on 
commission  to  be  specified  as  such. 

These  facts  were  not  disputed,  anj  the  sole  question  was  as  to 
the  amount  of  liability  of  the  insurance,  company.  On  the  trial 
the  plaintiffs  (appellees)  proved  that  when  the  policy  was  issued, 
they  were  engaged  in  business  as  commission  merchants ;  that 
they  were  accustomed  to  insure  goods  held  on  commission,  and 
that  this  must  have  been  known  to  the  company.  They  also  gavd 
evidence  of  the  usual  mode  of  settling  payments  for  losses  in  such 
cases.  The  jury  found  a  verdict  for  plaintiffs  for  $5006.54,  but 
both  parties  having  excepted  to  the  charge  of  the  court  on  points 
presented,  appealed  to  the  present  court. 

William  Schley^  for  appellants. — 1.  The  allowance  of  interest 
was  erroneous.  The  loss  was  payable  in  sixty  days,  and  even  if 
the  denial  of  liability  to  the  extent  claimed  was  improper,  still  the 
time  of  payment,  as  fixed  by  the  contract,  was  not  thereby  accele- 
rated. If  the  principal  was  not  due  on  May  7th,  interest  could 
not  accrue  from  that  day :  AUegre  vs.  Insurance  Company^  6  H. 
k  J.  413 ;  Newson's  Adm'r.  vs.  Douglas^  7  Id.  417. 

2.  The  other  insurances  covered  the  plaintiffs'  own  goods  as 
well  as  those  on  commission.  Covering  both  classes,  they  covered 
each,  and  if  property  of  either  class  was  destroyed,  the  assured 
was  entitled  to  indemnity  even  if  no  part  of  the  other  class  was 
injured.  The  risk  was  not  limited  to  a  blended  loss.  Therefore 
being  other  insurances  on  the  same  property,  they  were  within 
the  covenant,  and  defendants  are  liable  only  for  their  proportion 
of  the  loss:  Angell  on  Ins.,  §§  26,  88;  Whiting  vs.  Inmrance 
Company^  15  Md.  297,  and  cases  there  cited ;  Storer  vs.  Insur- 
ance Company^  45  Maine  179 ;  Haley  vs.  Insurance  Company^  1 
Allen  586 ;  1  Phillips  on  Ins.  836 ;  2  Id.  1263,  n.  2. 

3.  The  policy  is  to  be  construed  by  its  terms,  and  they  plainly 
limit  the  defendants'  liability  to  the  value  of  plaintiffs'  own  goods : 
Carpenter  vs.  Providence  Company^  16  Peters  506;  Parks  vs. 
Insurance  Company^  5  Pick.  83 ;  Insurance  Company  vs.  Law- 
rence^ 2  Peters  48 ;  2  Marshall  on  Ins.  789 ;  Angell  on  Ins.,  §  74, 
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and  note  4,  p.  115 ;  Ealhead  vs.  Young,  86  E.  L.  &  E.  109 ; 
Hughes  vs.  Fendall,  Id.  415. 

Meverdg  Johnson  and  Wallis  ^  Thomas,  for  appellees. — 1. 
Insurance  is  eminently  a  contract  of  good  faith.  No  partic- 
ular form  of  notice  was  reqdired  that  the  goods  were  held  on 
commission,  and  if  the  insurance  company  actually  knew  the  fact 
it  is  immaterial  how  they  learned  it:  Insurance  Company  vs. 
Crane,  16  Md.  260 ;  Insurance  Company  vs.  Stewart,  7  Harris 
45 ;  Insurance  Company  vs.  Bruner,  11  Id.  50 ;  Wilson  vs. 
Insurance  Company,  16  Barbour  511;  Marshall  vs.  Insurance 
Company,  7  N.  H.  157 ;  Insurance  Company  vs.  Hewitt,  8  B. 
Monroe  231;  j^tna  Insurance  Company  vs.  Jackson,  16  B. 
Monr.  242. 

2.  The  goods  on  which  plaintiffs  had  a  lien  were  their  own  goods 
within  the  meaning  of  the  policy  to  the  extent  of  their  lien,  and 
insurable  in  the  name  of  the  plaintiffs :  Insurance  Company  vs. 
Coates,  14  Md.  285 ;  Russell  vs.  Insurance  Company,  1  W.  C.  C. 
R.  409 ;  De  Forest  vs.  Insurance  Company,  1  Hall  84 ;  Lee  vs. 
Barreda,  16  Md.  198 ;  Insurance  Company  vs.  Deal,  18  Md.  47. 

3.  The  policies,  by  their'  language,  insured  the  plaintiffs  from  all 
loss  on  the  goods  in  question.  They  are  not  so  insured  unless 
they  are  fully  indemnified  for  all  they  would  have  made  out  of 
them — at  least  to  the  full  extent  of  those  belonging  to  them  abso- 
lutely, and  of  their  advances  and  commissions  on  those  consigned. 
But  for  the  condition  in  reference  to  goods  held  on  commission, 
the  policies  would  have  covered  the  interest  of  the  consignors  as 
well  as  consignees.  That  condition  was  only  intended  to  guard 
against  liability  for  the  interest  of  strangers,  of  whose  integrity 
the  underwriters  knew  nothing  :  Waters  vs.  Insurance  Company^ 
85  E.  C.  L.  R.  870 ;  De  Forest  vs.  Insurance  Company,  1  Hall 
84,  1  Arnould  on  Ins.  246-7  ;  Stilwell  vs.  Staples,  6  Duer  63,  s.  c. 
5  Smith  401. 

4.  The  plaintiffs  were  entitled  to  apply  the  amount  received  by 
them  from  other  companies  whose  policies  covered  two  classes  of 
goods,  to  that  class  not  covered  by  the  defendant's  policies,  and 
the  court  ought  so  to  marshal  them  as  to  make  all  the  policies  to- 
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gether  cover,  as  far  as  practicable,  the  entire  loss.  Contribution 
from  "  blended/' or  "  non- concurrent  policies,"  as  they  are  called, 
is  not  allowed,  when  the  effect  of  it  would  be  to  leave  any  part  of 
the  loss  unpaid.  The  insured  ought  to  suffer  no  loss  so  long  as 
there  is  a  specific  policy  unexhausted.  Insurance  Monitor  111, 
112 :  Kane  vs.  Insurance  Company^  8  Johns.  229,  236 ;  Botu- 
field  vs.  BarneSy  4  Gamp.  227  ;  Minium  vs.  Insurance  Company y 
10  Johns.  75;  McKim  vs.  Insurance  Company ^  2  W.  C.  C.  R. 
89 ;  Ealey  vs.  Insurance  Company ^  1  Allen  536,  1  Phillips  on 
Ins.,  sects.  124,  367-8. 

5.  The  clause  in  reference  to  apportionment  of  losses  among 
different  companies,  like  the  <<  American  Clause"  in  marine 
policies,  is  only  applicable  to  cases  of  partial  loss,  or  of  over  in- 
surance— not  to  a  case  where  all  the  policies  together  amount  to 
less  than  the  loss  sustained :  2  Phillips  on  Ins.,  sect.  1263,  1  Id. 
367-8  ;  2  Am.  Leading  C.  661. 

6.  The  other  policies,  insuring  a  gross  amount  on  the  plaintiffs' 
own  goods,  and  on  those  held  on  commission,  without  specifying  the 
amount  intended  to  be  insured  on  each,  were  not  such  as  entitled 
the  defendants  to  an  apportionment  of  the  loss  with  respect  to 
them,  and  the  defendants  were  therefore  bound  to  the  same  extent 
as  if  such  other  policies  had  not  been  in  existence :  Howard 
Insurance  Company  vs.  Scrihner^  5  Hill  298. 

The  opinion  of  the  court  was  delivered  by 

Cochran,  J. — This  suit  was  brought  on  a  policy  of  insurance, 
issued  by  the  appellants  on  the  27th  of  August  1855,  and  continued 
by  successive  renewals  to  the  Ist  of  July,  1857,  by  which  the 
appellees,  as  copartners,  were  insured  to  the  amount  of  $5000 
against  loss  by  fire  on  goods  contained  in  the  third  story  of  a 
brick  warehouse  on  Hanover  street  in  the  city  of  Baltimore.  The 
policy  contains  a  condition  that  it  should  not  cover  goods  held  in 
trust  or  on  commission,  unless  they  were  so  declared,  and  also 
clauses  providing  that  other  insurances  on  the  same  property  should 
be  indorsed  upon  it,  and  in  case  of  such  other  insurance  and  of 
subsequent  loss,  that  the  appellees  should  not  be  entitled  to 
demand  or  recover  any  greater  portion  of  the  loss  or  damage  sus- 
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tained,  than  the  amount  thereby  insured  fihonld  bear  to  the  irhole 
amount  of  the  several  inauranoes  effected.  ^ '  the  25th  of 
December  1855,  the  appellees  obtained  another  insurance  on  the 
same  goods  to  the  amount  of  ^10,000,  afterwards  increased  to 
$15,000  by  a  policy  containing  the  same  clauses  and  conditions 
issued  by  the  Firemen's  Insurance  Company  of  Baltimore.  The 
property  insured  was  subsequently  removed,  by  permission  of 
that  company  and  the  appellant,  to  No.  35  S.  Charles  street. 
Prior  to  the  14th  of  April  1857,  the  appellees  had  effected,  and 
then  held,  in  addition  to  these  insurances,  six  other  policies  for  an 
aggregate  amount  of  $65,000,  issued  by  foreign  companies,  con- 
taining clauses  requiring  goods  held  on  commission  to  be  so 
specified,  and  in  which  the  goods  insured  were  substantially  de- 
scribed as  their  own,  or  held  by  them  for  sale  on  commission.  On 
the  date  last  mentioned,  the  stock  of  goods  amounting  in  value  to 
$88,113.38,  on  which  these  several  insurances  were  obtained,  was 
destroyed  by  fire.  A  portion  of  the  goods  amounting  to 
$16,855.02  belonged  to  the  appellees,  and  the  remainder,  valued 
at  $71,258.36,  on  which  they  had  a  lien  for  commissions  and 
advances  to  the  amount  of  $36,909.89,  were  held  by  them  for  sale 
on  commission. 

The  loss  was  $3113.38  in  excess  of  the  whole  amount  of  in- 
surance, and  the  portion  covered  by  the  foreign  policies  was  paid 
without  reference  to  appraisement  or  contribution,  leaving  the 
balance  of  the  loss,  $23,113.38,  to  be  satisfied  by  the  policies  of 
the  two  Baltimore  companies  to  the  extent  of  their  respective  lia- 
bilities. The  conditions  of  the  policy  as  to  preliminary  proof, 
were  complied  with,  and  demand  made  for  payment  of  the  whole 
amount  insured  by  it  on  the  7th  day  of  May  1857,  but  the  ap- 
pellant, contending  that  its  liability  was  limited  to  loss  on  the 
appellees'  own  goods,  and  proportioned  thereon  to  the  aggregate 
amount  of  all  the  policies,  offered  in  satisfaction  thereof  to  pay  the 
sum  of  $991.13,  which  the  appellees  refused  to  accept.  Evidence 
was  offered  at  the  trial  without  exception,  hhowing  that  the 
appellees  were  commission  merchants  chiefly  engaged  in  selling 
goods  consigned  to  them  for  sale  on  commission  ;  that  they  were 
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generally  known  to  be  so  engaged,  and  the  custom  of  such  mer- 
chants of  keeping  large  quantities  of  commission  goods  in  store, 
and  also  tending  to  show  that  the  appellant  received  the  applica- 
tion for  this  insurance  and  issued  this  policy  with  a  knowledge  of 
these  facts.  c 

Several  prayers,  involving  the  construction  of  the  policy,  were? 
offered  on  both  sides,  all  of  which  depend  on  the  determination  of 
two  questions  : — 1st.  As  to  the  extent  of  the  risk  covered  by  the 
policy ;  and  2d.  As  to  the  amount  of  the  appellant's  liability 
upon  it. 

The  appellees  contended,  on  the  hypothesis  that  the  appellant 
knew  their  application  was  intended  to  be  for  insurance  on  all  the 
goods  destroyed,  both  their  own  and  those  held  on  commission, 
that  the  policy  should  be  so  construed  as  to  give  effect  to  that 

intention,  or  in  other  words,  that  the  extent  of  the  risk  under- 

* 

written  should  be  ascertained  from  the  fact  stated,  and  not  from 
the  terms  of  the  policy. 

The  rule  presented  in  this  proposition  we  think  cannot  be  applied 
here.  The  authorities  referred  to  in  support  of  the  construction 
sought  present  facts  so  far  different  from  those  in  this  case,  as  to 
involve  other  principles.  In  all  of  them  the  construction  turned 
either  upon  the  meaning  of  terms,  which  by  usage  or  custom  had 
acquired  a  particular  sense,  or  on  evidence  that  insurer,  after  a 
full  disclosure  of  facts  material  to  the  risk,  and  in  violation  of 
an  obligation  implied  therefrom,  neglected  to  insert  in  the  policy 
such  a  reference  to  those  facts  as  was  essential  to  its  validity  as  a 
contract  of  insurance.  Parol  evidence  was  admitted  in  one  class, 
not  to  change  or  vary  the  contract,  but  to  explain  the  meaning  of 
the  terms  used,  and  in  the  other  to  prevent  the  insurer  from  obtain- 
ing the  advantage  of  a  contract,  which  through  his  fault,  would 
otherwise  have  been  without  obligation  and  void. 

The  policy  in  this  case  is  entirely  consistent  with  the  terms  of 
the  application,  free  from  ambiguity,  and  susceptible  of  a  consist- 
ent construction  in  all  its  parts,  and  if  there  was  mistake  or  error 
in  the  insurance  effected,  it  does  not  appear  to  be  one  attributable 
to  the  appellant,  nor  such  as  to  authorize  us  to  look  beyond  the 
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terms  of  the  policy  in  ascertaining  its  meaning  and  legal  effect. 
We  think  it  cannot  be  excepted  from  the  operation  of  the  general 
rule  requiring  written  contracts  to  be  interpreted  by  their  own 
terms,  without  regard  to  extrinsic  facts :  Mumford  vs.  Hallet^  1 
Johns.  439  ;  Mellen  ^  Ne%mith  vs.  National  Insurance  Company^ 
1  Hall  452,  Phil.  Ins.  47,  319. 

The  appellees  appear  to  have  obtained  this  insurance  without 
making  any  specific  statement  of  the  nature  of  their  interest  in  the 
goods  destroyed,  and  had  there  been  no  express  condition  to  the 
contrary,  their  interest  in  the  goods  held  on  commission  might 
have  been  covered  by  the  policy,  for  upon  that  state  of  fact,  the 
material  question  would  have  been,  whether  the  failure  to  inform 
the  insured  that  the  goods  were  held  on  commission  would  have 
affected  the  risk,  and  the  admission  that  the  communication  of  that 
fact  would  not  have  changed  the  rate  of  premium,  might  have  been 
relied  on  as  concluding  it.  But  that  is  not  the  question  here. 
This  policy  expressly  provides  that  it  was  not  to  cover  goods  held 
on  commission  unless  they  were  so  declared,  or  as  we  understand 
it,  so  expressed  as  to  appear,  in  some  form,  in  the  description  of 
the  goods  intended  to  be  covered  by  it.  The  right  of  the  insurer 
to  limit  the  extent  of  the  risk  by  that  condition  cannot  be  doubted: 
Phillips  vs.  Knox  County  Insurance  Company^  20  Ohio  174 ; 
Briehta  vs.  Lafayette  Insurance  Company ^  2  Hall  372 ;  2  Am. 
Lead.  Cases  642.  And  as  wo  must  presume,  from  the  acceptance 
of  the  policy  by  the  appellees,  that  they  had  knowledge  of  that 
condition,  we  think  it  should  have  the  contemplated  effect  of 
limiting  the  risk  to  the  goods  which  belonged  to  them. 

The  next  inquiry  is  as  to  the  amount  of  liability  on  the  policy, 
for  the  loss  sustained  on  those  goods.  As  we  have  before  stated, 
the  appellees  held  seven  other  policies,  six  of  which,  issued  by 
foreign  companies,  covered  the  goods  owned  by  them  as  well  as 
those  held  on  commission,  on  blended  risks  to  the  amount  of 
$65,000,  the  remaining  one  for  $15,000,  issued  by  the  Firemen's 
Insurance  Company  of  Baltimore,  covering  their  own  goods  only. 
There  is  no  question  in  regard  to  the  latter  policy,  but  as  the 
others  covered  the  goods  of  the  appellees,  although  blended  in  the 
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risk  with  those  held  on  commission,  the  appellant  insists  that  they 
are  insurances  within  the  meaning  and  effect  of  the  covenant 
relating  to  other  insurances,  and  therefore  that  it  is  not  liable  for 
any  greater  portion  of  the  loss  on  those  goods,  than  the  amount 
insured  on  this  policy  bears  to  the  aggregate  amount  of  all  the 
policies. 

In  considering  this  proposition,  it  is  proper  to  obserye  that  the 
contract  of  insurance  is  one  of  indemnity,  intended  to  protect  the 
insured  from  loss,  to  the  amount  of  the  risk  assured,  whether  it  be 
one  or  several  policies,  and  that  in  general,  the  provisions  of  the 
contract  are  favorably  construed  for  the  insured  in  furtherance  of 
that  principle. 

The  covenant  in  this  policy  limiting  the  liability  upon  it  to  a 
share  of  the  loss  in  proportion  to  the  amount  of  all  the  policies 
was  not  intended  to  impair  the  right  of  the  appellees  to  the  full 
indemnity  which  would  otherwise  be  afforded  by  them,  but  to 
ascertain  the  amount  of  the  appellant's  liability,  subject  to  that 
right,  by  an  apportionment  of  the  loss  among  such  of  the  insurers 
of  the  same  goods,  as  by  the  terms  of  their  contracts  should  stand 
in  the  relation  of  co-sureties  for  any  loss  upon  them.  To  estab- 
lish that  relation  the  policies  should  cover  distinct  and  specific 
risks  on  the  same  subject,  and  in  that  sense  constitute  a  double 
insurance  upon  which,  without  the  covenant  in  question,  the  lia- 
bilities of  the  several  insurers,  except  as  to  difference  in  the 
amounts  underwritten,  would  be  identical,  and  their  rights  to  con- 
tribution reciprocal.  The  right  to  contribution  is  based  upon  the 
concurrence  of  the  policies,  and  the  necessary  incident  of  its 
existence  is  that  the  several  insurers  should  be  bound  with  equal 
certainty,  and  in  the  same  sense,  for  the  same  loss :  Lucas  vs. 
Jefferson  Insurance  Company^  6  Cow.  635 ;  Angell  Ins.  184,  185. 

As  we  understand  the  authorities,  this  covenant  relates  only  to 
policies  which  constitute  a  double  insurance,  or,  in  other  words, 
it  contemplates  only  such  insurances  as  fix  upon  the  insurers 
liabilities  for  this  loss,  which  the  insured  could  not  resort  to  for 
the  satisfaction  of  other  losses ;  and  the  question  here  is,  whether 
the  foreign  policies  were  insurances  of  that  character. 
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The  loss  of  the  appellees,  on  the  goods  held  on  commission, 
exceeded  the  whole  amount  of  their  insurance  on  those  policies ; 
and  if  the  covenant  relating  to  other  insurances  be  permitted  to 
have  the  effect  claimed,  it  is  obvious  that  the  right  of  the  appel- 
lees to  indemnity  upon  them,  would  be  defeated  to  the  extent  of 
the  apportionment  to  them  of  the  loss  sustained  on  their  own 
goods.     These  policies,  as  we  have  seen,  covered  both  classes  of 
the  goods,  without  any  specific  apportionment  of  the  amounts 
insured  to  either,  and  the  application  of  them  under  the  covenant 
to  one  class  only,  in  derogation  of  the  right  of  the  insured  to 
indemnity  for  loss  on  the  other,  could  be  effected  only  by  an 
arbitrary  restriction  of  the  scope  and  terms  of  the  policies.     The 
covenant  proceeds  on  the  theory  that  the  insurers  are  to  be  dis- 
charged from  some  portion  of  their  respective  liabilities,  by  an 
apportionment  of  the  loss  to  the  several  policies.     In  that  respect 
it  proposes  a  mutual  and  common  advantage  to  all  the  insurers 
affected  by  it,  entirely  consistent  with  the  protection  of  the  in- 
sured, and  there  is  no  apparent  reason  why  it  should  be  permitted 
to  have  effect  upon  other  insurances,  when,  from  the  nature  of  the 
case,  the  common  advantage  contemplated  by  it  becomes  impossi- 
ble.    An  apportionment  to  the  foreign  policies  of  the  loss  on  the 
goods  covered  by  this  policy,  without  any  reciprocal  operation  in 
the  way  of  releasing  the  foreign  insurers  from  any  portion  of  the 
amount^  of  their  several  liabilities,  would  effect  a  disproportion* 
ment  of  the  risks  to   the  rates  of  insurance  on  the  respective 
policies  by  a  practical  reduction  of  the  appellant's  liability.     In 
that  aspect  of  the  case,  the  appellant  alone  would  derive  the 
benefit  of  a  condition  intended  to  operate  for  the  common  advan- 
tage of  such  other  insurers  as  might  be  affected  by  it.     It  cannot 
be  pretended  in  that  view,  that  the  appellant  and  foreign  insurers 
were  bound  with  equal  certainty  and  in  the  same  sense  for  the 
loss  on  the  appellees*  goods,  or  that  there  was  any  mutuality  in 
their  relations  and  rights  as  insurers  of  the  same  subject.    We  do 
not  wish  to  be  understood  as  saying  that  the  insurers  on  the  home 
and  foreign  policies  could,  under  no  circumstances,  have  been 
equally  bound  and  liable  as  co-sureties  for  that  loss,  for  had  the 
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loss  on  the  commission  goods  been  less  than  the  amount  of  insur- 
ance on  the  foreign  policies,  it  might  well  be  said  that  the  excess 
of  that  insurance  would  have  been  applicable  to  the  loss  insured 
against  by  the  home  policies,  and  the  liabilities  and  rights  of  the 
foreign  insurers,  to  the  extent  of  that  excess,  identical  with  those 
of  the  home  insurers.  But  in  this  case  the  loss  on  the  commission 
goods  was  sufficient  to  exhaust  all  the  policies  covering  them;  and 
as  the  insurers  on  the  home  and  foreign  policies,  in  view  of  the 
right  of  the  insured  to  full  indemnity,  became  subject  to  different 
liabilities  by  the  loss  as  it  occurred,  we  think  the  foreign  policies 
were  not  within  the  effect  of  the  covenant  relating  to  other  insur- 
ances, and  that  the  appellant  is  not  entitled  to  any  abatement  of 
its  liability  on  this  policy  by  reason  of  them  :  Maley  vs.  Dorches- 
ter Mutual  Insurance  Company,  1  Allen  536  ;  Howard  Insurance 
Company  vs.  Scribner,  5  Hill  298. 

The  objection  made  to  the  allowance  of  interest  from  the  7th 
of  May,  1857,  when  payment  was  demanded,  is  founded  on  a 
clause  contained  in  the  9th  condition  of  the  policy  providing  for 
the  payment  of  loss  within  sixty  days  after  the  same  should  be 
ascertained  and  proved.  There  was  no  dispute  as  to  the  right  of 
the  appellees  to  interest  after  the  time  fixed  for  payment  by  that 
condition,  it  being  an  established  rule  that  interest  may  be 
claimed  from  the  time  the  principal  sum  becomes  payable  by  the 
terms  of  the  policy :  McLaughlin  vs.  Washington  County  Mutual 
Insurance  Company j  23  Wend.  525 ;  Hallet  vs.  Phoenix  Insurance 
Company,  2  Wash.  C.  C.  B.  279.  The  principle  involved  is  the 
same  as  in  cases  where,  by  the  expiration  of  the  time  limited  for 
the  payment  of  a  principal  sum,  interest  becomes  payable  for  the 
time  the  sum  due  may  be  withheld ;  and  the  objection  made  to  the 
allowance  of  interest  in  this  case,  presents  the  question  whether 
the  amount  to  be  paid  on  this  policy  was  duo  and  recoverable  on 
the  day  from  which  the  interest  allowed  was  computed.  We  have 
no  doubt  on  that  point.  It  appears  from  the  statement  of  facts 
made  by  agreement  of  the  parties  that  the  conditions  of  the  policy 
as  to  preliminary  proof,  were  complied  with,  and  a  demand  of 
payment  made  on  the  date  mentioned,  and  that  the  appellant 
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thereupon  admitted  the  loss,  and  offered  payment  of  what  it 
assumed  to  be  the  amount  of  its  liability,  but  in  fact  a  less  sum 
than  it  was  bound  for,  and  then  denying  all  further  obligation  on 
the  policy,  refused  to  pay  any  other  larger  sum. 

Upon  these  facts  we  must  hold  that  the  condition  as  to  the  time 
of  payment  was  waived,  and  that  the  sum  for  which  the  appellant 
was  bound  then  became  due  and  recoverable.  In  our  opinion,  the 
allowance  of  interest  is  not  open  to  objection. 

From  our  examination  of  the  whole  case,  we  conclude  that  the 

first  and  second  prayers  of  the  appellant,  and  the  sixth  of  the 

appellees,  were  properly  granted,  and  that  there  was  no  error  in 

the  rejection  of  the  others. 

Judgment  affirmed. 

I.  Qaeslions  concerning  the  right  of  the  policy  was  for  an  insurance  against 

a  person  to  insure  in  his  own  name,  loss  on  goods,  "as  well  the  property  of 

goods  not  belonging  to  him,  have  been  the  assured,  as  held  by  them  in  trust  or 

productive  of  frequent  litigation,  and  on  commission."    The  plaintiff's  right 

of  many  attempts  to  fix  with  accuracy  to  recover  was  not  disputed  so  far  as  the 

the  nature  and  amount  of  an  "  insurable  amount  of  his  advances  was  concerned, 

interest.'*     It  appears,  however,  to  be  and  the  question  was  plainly  presented, 

now  well  settled,  that  a  consignee,  fac-  whether  the  advances  were  the  proper 

tor,  or  agent,  may  insure  in  his  own  guide  to  the  measure  of  damages,  or 

name,   to   the  amount  of  his  lien  for  whether  the  plaintiff  could  recover  for 

advances,  &c.,  whether  these  advances  the  full  value  of  the  goods,  or  in  other 

were  upon  the  special  goods  insured,  or  words,  what  tnas  the  imurable  intrrest  of 

on  a  general  balance:  1  Phillips  on  In-  the  plaintiff.    The  court  held  that  a  com- 

surauce,  ch.  3,  2  7 ;  Parks  vt.  General  In-  mission  merchant,  having  goods  in  his 

surancc  Co.,  5  Pick.  83.     And  it  seems  possession  for  sale,  has  an  interest  in 

to  be  the  better  opinion  that,  if  he  has  a  them  which  entitles  him  to  insure  them 

general  authority  over  the  goods,  as  a  in  his  oum  name  to  their  full  value. 

commission  merchant  over  goods  in  his  It  is  to  be  noticed,  however,  that  the 

hands  for  sale,  he  may  insure  to  the  full  question  as  to  whether  the  interest  was 

value  in  his  own  name,  and  will  recover  within  the  terms  of  the  contract  did  not 

the  excess  over  his  lien,  for  the  benefit  arise,  as  the  policy  was  expressly  upon 

of  the  owners.  goods  held  in  trustor  on  commission,  aa 

For  this  latter  position  the  leading  well  as  on  those  held  in  the  plaintiff's 

authority,  and  indeed  the  most  exhaust-  own  right.     In  most  of  the  cases  the 

ive  summary  of  the  whole  subject,  is  the  question  has  been  complicated  by  the 

case  of  Dc  Forest  ve.  The  Fulton  Fire  additional   point,   that   goods   held  on 

Insurance  Co.,  1  Hall  84,  decided  by  commission  were  not  within  the  mcan- 

the  Superior  Court  of  the  city  of  New  ing  of  the  policy,  if  insurable  at  all. 

York,  in  1828,  after  elaborate  argument  The  doctrine  of  this  case  has  been 

and  mature  consideration.    In  that  case  generally  followed,  though  not  without 
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hesitation  and  strenuous  opposition,  the  part  of  the  insurer  that  the  goods 
In  Millaudon  t'«.  Atlantic  Insurance  Co.,  are  so  held,  or  other  evidence  to  prove 
8  La.  657,  a  policy  on  "  stock  in  trade'*  either  a  waiver  or  a  substantial  corn- 
was  held  to  cover  the  whole  value,  al-  pliance  with  this  condition, 
though  the  insured  onlj  owned  a  half  It  is  said  by  Mr.  Phillips  (Insurance, 
interest  as  partner,  and  had  a  lien  on  ch.  1,  {  10),  that  "  the  subject-matter  of 
the  rest  for  advances.  And  in  Duncan  marine  insurance  and  other  mercantile 
et  aL  vt.  Sun  Mutual  Insurance  Co.,  12  contracts,  makes  it  necessary  to  go  out 
La.  An.  486,  it  was  said  that  if  it  ap-  of  the  written  instrument  in  order  to 
pears  that  the  intention  was  to  insure  interpret  it,  more  frequently  than  in 
for  the  benefit  of  any  one  in  interest,  most  other  contracts,"  and  some  strong 
though  not  named,  the  interest  is  not  to  oases  are  given  by  him  of  words  allowed 
be  defeated  by  want  of  technical  or  even  to  be  explained  by  evidence  dehors  the 
customary  phrases ;  but,  otherwise,  if  writing ;  but  they  are  all  on  the  ground 
the  most  natural  construction  of  the  of  usage  to  explain  latent  ambiguity — a 
policy  is,  that  the  insured  sought  to  recognised  exception  to  the  general  rule 
protect  only  his  own  interest — citing  of  interpreting  contracts.  And,  again, 
with  approval  De  Forest  vt.  Fulton  In-  there  are  many  oases  in  which  equity 
surance  Co.  has  interfered  to  reform  a  contract 
De  Forest  vs.  Fulton  Insurance  Co.  which  appears  clearly  to  be  different 
has  also  been  cited  and  approved  in  from  that  which  the  parties  to  it  in- 
other  cases,  both  directly  and  incident-  tended. 

ally  (Vru  Natta  vs.  Mutual  Security  In-        Cases  are  not  wanting,  therefore,  in 

surance  Co.,  2  Sandf.  490;  Stilwell  w.  which  clauses  in  policies  of  insurance, 

Staples,  5  E.  P.  Smith  401,  and  others,  and  not  unfrequently  the  very  clause  in 

iw/ro),  so  that  it  may  be  considered  not  the  principal  case,  concerning  commis- 

only  to  have  first  announced,  but  also  sion  goods,  have  been  construed  with 

firmly  established  the  doctrine  of  the  great  liberality,  allowed  to  be  explained 

right  of  a  consignee,  &c.,  to  injure  in  or  varied  by  parol   evidence,  or  alto- 

his  own  name,  to  the  full  value  of  the  gether  reformed  by  the  equitable  powers 

goods ;  and  Mr.  Angell,  in  his  treatise  of  the  court.     Thus,  in  Franklin  Fire 

on  insurance,  adopting  the  language  of  Insurance   Co.    vs.  Hewitt  et  ai,    8  B. 

PiBTLE,  Ch.,  in  Jackson  vs.  JEiuA  Insur-  Monroe  231,  the  appellees  had  applied 

ance  Co.,  2  Am.  Law  Reg.,  Old  Series  for  insurance  on  *Hheir  stock  of  mer- 

.374,  says:  "The  mode  of  making  in-  chandise  generally  contained,"  &c.,  in 

surance  in  the  case  of  De  Forest  vs.  Ful-  a  building  used  by  them  '*  as  a  commis- 

ton  Fire  Insurance  Co.,  has  never  been  sion  house."   An  agent  of  the  insurance 

doubted  in  this  country  since  the  elabor-  company  took  the  application,  and  knew 

ate  judgment  in  that  case."  (Sect.  75  a.)  of  the  character  of  the  stock,  business, 

II.    The   question   presented   by  the  &c.,  but  the  company  had  sent  a  policy 

principal  case,  however,  is  not  so  much  with  the  clause  requiring  goods  on  com- 

tlie  extent  of  insurable  interest  in   a  mission  to  be  expressly  insured  as  such, 

commission    merchant   which    may   be  It  was  held  that  the  appellees  had  an 

regarded  as  settled,  as  the  effect  of  the  insurable  interest,  and  that  the  policy 

common  clause  in  the  policy  requiring  could  be  decreed  by  a  Court  of  Equity 

goods  held  on  commission  to  be  insured  to  include  commission  goods.     And  in 

as  such,  where  there  is  knowledge  on  Jackson  vs.  JEinti  Insurance  Co  ,  2  Am. 
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Law  Reg.   0.  8.  874,  in  the  Court  of  iasuing  of  the  policy  was  a  wairer  of  the 

Chancery  of  Louisyillei  the  expression  condition,  and  it  was  not  necessary  that 

**  stock  of  a  pork  house,"  was  held  to  be  the  permission  should  be  given  in  the 

equivalent  to  mention  of  the  fact,  that  policy.     In  Protection  Insurance  Co.  vs. 

some  of  the  goods  were  not  the  plain-  Wilson,  6  Ohio  St.  553,  insurance  was 

tiff's,   but  were  held  on   commission ;  made  on  a  common  blank  of  a   river 

PiRTLE,  Ch.,  citing  Franklin  Insurance  policy,  against  '*  perils  of  seas,  rivers, 

Co.  vt»  Hewitt,  to   show  that  a  literal  fire,  jettison,"  &c.,  and  the  court  allowed 

compliance  with  the  condition  was  not  parol  evidence  to   show  that   this  was 

necessary.     And   in   the  same  case  on  meant  to  include  canal  navigation,  as 

appeal  (16  B.  Monroe  242),  though  the  the  company's    agent   knew   that   this 

decree  was  somewhat  varied,  substan-  insurance  was  on  a  canal  voyage, 
tially  the  same  ground  was  taken,  the        On  the  other  hand,  in  Beacon  Fire 

court  going  the  full  length  of  the  doc-  Insurance  Co.  vs.  Gibb  ft  al.,  9  Jurist 

trine  in  De  Forest  t'#.  Fulton  Insurance  N.  S.  185  (s.  c.  1  Moore  P.  C.  C,  N.  8. 

Co.  78),  the  insurance  was  on  a  steamboat, 

In  Howard  Insurance  Co.  vi.  Bruner,  but  the  policy  was  a  printed  form  used 

11    Harris   (23  Penna.   State)   50,   the  for  houses,  and  contained  a  clause,  that 

policy  contained  a  clause  that  it  was  *'if  more  than  twenty  pounds  of  gun- 

*'  made  and  accepted  in  reference  to  the  powder  should  be  on  the  premises  at  the 

conditions  thereto  annexed,  which  are  ^uue  when  any  loss  happened,  such  loss 

to  be  used  and  resorted  to  in  order  to  should  not  be  made  good."     The  vessel 

explain  the  rights  and  obligations  of  the  had  one  hundred  pounds  of  powder  on 

parties,"  &c.,  and  among  these  oondi-  board  at  the  time  of  her  burning,  but  it 

tions  was  one  that,  *<when  a  policy  is  was  admitted  that  the  powder  was  not 

made  and  issued  upon  a  survey  and  de-  in  .any  way  the  cause  of  the  loss.     The 

Bcription  of  certain  property,  such  sur-  plaintiff   contended    that    as    the   boat 

vey  and  description  shall  be  taken  to  be  was  a  trading  boat,  and  it  was  the  usage 

part  and  portion  of,  such  policy,  and  of  such  boats  to  carry  powder,  and  bo(h 

warranty  on  the  part  of  the  assured."  facts  U»tt>/  known  to  the  company  when 

In  the  written  description  on  which  the  making  the  insurance,  the  clause  did  not 

policy  was  issued  there  were  important  apply,  and  the  jury  in  finding  the  fact 

errors  and  omissions,  but  the  plaintiffs  of  the  powder  being  on  board,  added, 

were  allowed  to  give  evidence  that  their  **  which  the  owners  of  the  said  steamer 

verbal  description  to  the  agent  of  de-  were  not  precluded  by  their  policy  from 

fcndants    was    correct,    and    that    the  ca  Tvinp.*'     The  court  however  struck 

written  description  was  made  out  by  the  out  this  last  ^ontet  ce  from  the  verdict 

ageni  who  knew  from  a  survey  all,about  as  surplusage,  and  determined  that  the 

the  property,  and  omitted  part  of  the  construction   was    for    the    court,   and 

description,  considering  it  immaterial.  parol  evidence  was  not  admissible.     On 

In  Peoria  Insurance  Co.  vs.  Hall,  ante  p.  appeal  it  was  held  by  the  Privy  Council, 

417,  where  a  policy  was  conditioned,  that  Lord  Cuelmsford  delivering  the  opin- 

if  gunpowder  was  kept  without  written  ion,  that  the  word  "premises*  applied 

permission  in  the  policy,  the  policy  should  to  the  steamboat,  and  it  appeared  to  be 

thereby  become  void,  the  Supreme  Court  conceded  without  question,  that  the  ex- 

of  Michigan  held,  that  if  the  agent  at  elusion  of  parol  evidence  was  correct, 
the  time  of  taking  the  insurance  knew        Again,   in  McIIen  et  al.  vs.  National 

that  powder  was  kept  in  the  store,  the  Insurance  Co.,  1  Hall  452,  it  was  held 
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that  the  charterer  of  a  vessel  cannot  therefore  show  that  there  is  no  general 

insure  the  amount  of  his  charter-money  principle  of  construction  of  policies  of 

under  the  general  name  of  freight.    The  insurance  different  from  that  governing 

policy  is  evidence  of  the  contract,  and  other  contractb.     The  court,  therefore, 

parol  proof  cannot  be  admitted  to  show  in  the  principal  case,  in  refusing  to  look 

that  the  plainUff  under  the   name  of  beyond  the  writing,  merely  applied  the 

freight  intendpd  to  insure  the  profits  on  general  rule,  though  perhaps  somewhat 

his  charter-party.  more  stringently  than  was  done  in  some 

These  may  be  considered  the  principal  of  the  cases  we  have  discussed,  which 

American  cases,  in  which  the  apparent  appear  to  have  been  decided  on  a  liberal 

meaning  of  the  language  of  policies  has  reading  of  the  principle  announced  by 

been   allowed  to    be   varied  by  liberal  Mr.  AngcU  (Insurance,  ch.  4,  {  75  a,) 

construction,  or  by  the  introduction  of  from  Jackson  va.  JEtn&  Insurance  Co., 

parol  evidence,  and  though  some  of  them  that  it  is  sufficient  if  the  clause  requir- 

do  not  announce  very  clearly  the  gen-  ing   goods   held   on   commission   to  be 

eral  rule  on  which  they  stand,  yet  they  insured  as  such,  "is  substantially  com- 

may  all  be   brought  within  the  asual  plied  with."  J.  T.  M. 

exceptions  of  ambiguity  or  mistake,  and 


Supreme  Court  of  New  Jersey. 

DAVID   TELFER,  ADMINISTRATOR,  V8,  THE   NORTHERN    RAILROAD 

COMPANY.* 

Where  a  party  sues  for  damages  caused  by  negligence  of  another,  he  must  show 
that  he  was  not  himself  guilty  of  such  negligence,  or  want  of  reasonable  care 
as  contributed  to  the  injury  done. 

Where  a  person  in  crossing  a  railroad  track  is  injured  by  collision  with  the  train, 
the  fault  priniA  facie  is  his  own,  and  he  must  show  affirmatively  that  it  is  not, 
before  he  is  entitled  to  recover  damages  for  the  injury. 

In  an  action  by  surviving  relatives  for  death  caused  by  negligence,  the  amount  of 
damages  is  to  be  measured  by  the  pecuniary  loaa  merely,  and  in  estimating  that, 
the  chances  of  health  and  life  are  to  be  considered  as  well  as  the  value  of 
services. 

The  reciprocal  duties  of  railroad  companies  and  persona  crossing  the  track  dis- 
cussed. 

The  opinion  of  the  court  was  delivered  by 

Van  Dyke,  J. — These  two  suits  were  tried  togetner,  and  were 
brought  by  the  father  to  recover  compensation  in  money  for  the 
loss  of  his  sons,  who  were  killed  by  coming  in  collision  with  a 
locomotive  and  train  of  cars.  It  is  diflScult  to  look  at  these  suits 
in  the  light  of  mere  actions  for  damages,  without  being  influenced 

1  We  are  indebted  for  this  ease  to  the  oourtesy  of  A.  0.  Zabriskie,  Esq. 
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in  some  measure  by  considerations  such  as  we  labor,  almost  in 
vain,  to  turn  aside  from.  The  sad  fate  of  the  two  lads,  and  the 
grievous  affliction  which  so  suddenly  fell  upon  a  parent's  heart, 
are  well  calculated  to  awaken  the  kind  sympathy  of  every  human 
bosom.  Sympathy  and  condolence  we  may  indeed  extend  to  the 
plaintiff,  but  unfortunately  for  him,  we  cannot  permit  these  to 
influence  us  in  the  sterner  duties  which  we  have  to  perform  in  the 
cases.  The  only  question  which  we  can  examine  into  is,  whether 
he  has  shown  himself  entitled  to  sustain  the  verdicts  which  he  has 
obtained.  The  jurors  undoubtedly  discharged  their  duty  honestly 
and  conscientiously  in  these  cases,  but  it  is  none  the  less  the  duty 
of  the  court  to  set  those  verdicts  aside  if  they  be  found  contrary 
to  the  law  and  the  testimony.  The  charge  is,  that  this  occurrence 
took  place  through  the  carelessness,  negligence,  and  improper 
conduct  of  the  defendants.  It  seems  to  be  very  well  settled  that 
if  it  did  not  take  place  in  some  such  way,  there  can  be  no  re- 
covery, but  it  is  equally  well  settled  that  although  there  may  be 
carelessness  and  negligence  on  the  part  of  the  party  doing  the 
injury,  yet  if  there  was  an  equal  amount  of  carelessness,  negli- 
gence, and  improper  conduct  on  the  side  of  the  party  injured,  he 
cannot  recover  for  such  injuries.  And  this  is  the  answer  which 
the  defendants  make  to  the  plaintiff's  charge,  that  the  careless- 
ness and  negligence  was  not  on  their  side,  but  on  the  side  of  the 
parties  injured,  and  that  for  this  reason  the  verdicts  are  contrary 
to  the  law  and  the  evidence. 

It  is  not  an  easy  matter  to  determine  always  what  constitutes 
legal  negligence  and  carelessness  on  the  part  of  those  who  con- 
duct railway  trains,  for  we  cannot  very  well  compare  them  with 
any  other  mode  of  land  conveyance.  Railroads,  and  railroad 
trains  and  railroad  travel  are  specially  authorized  by  law.  The 
legislature  are  supposed  to  know  that  these  trains  move  with 
immense  weight,  and  power,  and  speed,  and  they  authorize  them 
to  do  so,  neither  limiting  nor  restraining  them  to  any  extent  in 
these  respects.  It  is  also  well  known  that  at  the  rate  of  speed  at 
which  they  go,  they  are  far  less  governable,  so  far  as  stopping  is 
concerned,  than  in  any  other  mode  of  land  travel,  and  far  more 
dangerous  in  cases  of  collision.     This  the  legislature  is  supposed 
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to  know  and  understand,  and  jet  they  seem  to  authorize  them  so 
to  move.  They  are  required,  it  is  true,  to  ring  their  bells  and 
blow  their  whistles,  and  keep  up  sign-boards,  but  they  are  not 
required  in  any  case  to  lessen  their  speed  when  crossing  any  other 
road,  or  to  station  signal-men  there,  except  where  municipal  cor- 
porations occasionally  impose  upon  them  those  duties.  Nor  would 
the  company  be  responsible  for  damages  arising  from  collision, 
when  there  was  no  whistle  blown  or  bell  rung,  or  sign-board 
up,  if  the  absence  of  these  things  in  no  way  contributed  to  the 
accident.  It  is  difficult  therefore  to  determine  that  a  company  is 
guilty  of  negligence  or  carelessness,  or  improper  conduct,  while 
it  is  only  doing  those  things  which  the  legislature  has  by  formal 
enactments  or  by  necessary  implication  expressly  authorized.  For 
instance,  many  of  our  railroads  which  frequently  cross  our  com- 
mon highways  at  very  acute  angles,  and  often  running  parallel 
with  them  and  close  to  them  for  long  distances,  thus  frightening 
the  horses,  and  terrifying  and  endangering  all  persons  travelling 
on  such  highways,  would  doubtless  be  considered  public  nuisances, 
and  be  indicted  as  such  if  carried  on  by  private  individuals  not 
authorized  by  law ;  yet  when  the  legislature,  which  is  supposed  to 
take  all  these  things  into  consideration,  expressly  authorize  them 
so  to  do,  they  cannot  be  considered  as  nuisances.  This  was  so 
held  in  4  Barn.  &  Aid.  30 ;  Roscoe's  Or.  Ev.  794. 

It  is  very  easy  to  see  how  all  other  persons  who  attempt  to  go 
upon  or  across  a  railroad  track,  are  placed  under  the  necessity 
of  using  much  greater  care  and  caution  than  when  going  on  or 
across  any  ordinary  road,  for  all  other  persons  and  conveyances 
are  usually  under  immediate  control,  and  may  be  stopped  in- 
stantly if  any  damage  threatens ;  but  railroad  trains  are  noto- 
riously otherwise,  and  hence  greater  care  and  caution  are  . 
necessary  to  avoid  them.  All  other  conveyances  can  turn  to  the 
right  or  left,  or  in  any  other  direction,  to  avoid  accidents,  but 
railroad  trains  can  do  neither.  They  have  a  single  fixed  track 
in  which  they  must  move,  and  can  go  nowhere  else.  All  persons 
and  things  are  perfectly  safe  from  collisions,  except  on  this  nar- 
row track,  and  cannot  be  harmed  unless  they  go  upon  that  track. 
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Consequently  every  person  is  under  the  strongest  possible  obliga- 
tion not  to  venture  upon  that  track  when  the  cars  are  about  to 
pass.  If  he  do  so  and  get  hurt,  it  can  scarcely  be  otherwise  than 
that  the  risk  and  the  fault  are  his  own.  Nor  does  it  make  any  differ- 
ence how  strongly  the  party  may  believe  or  suppose  that  he  can 
cross  with  safety.  If  he  get  hurt,  the  miscalculation  was  his  own, 
and  the  consequences  must  rest  upon  him.  Nor  does  it  at  all 
change  the  case  that  the  party  did  not  think  of  the  cars.  He 
was  bound  to  think  of  them  if  he  knew  the  road  was  there.  Nor 
is  it  any  excuse  that  he  was  in  a  covered  wagon  and  did  not  see, 
or  did  not  see  fit  to  look,  for  a  person  cannot  close  his  eyes  or 
cover  himself  up  in  the  midst  of  danger,  and  then  plead  that  he 
could  not  see.  Neither  can  it  be  successfully  urged  that  the 
persons  injured  were  at  too  young  an  age  to  exercise  the  prudence 
and  discretion  of  an  adult,  for  this  is  the  very  reason,  if  so,  why 
they  should  not  have  been  exposed  to  such  a  peril.  It  was  care- 
lessness or  recklessness  to  do  so. 

It  is  not  a  trifling  matter  to  stop  a  train  of  cars  where  it  would 
not  otherwise  stop,  when  it  is  running  on  time,  and  is  required  to 
pass  another  train  at  a  given  point,  and  where  the  failure  to  do 
so  might  produce  serious  consequences.  I  do  not  think  a  con- 
ductor is  bound  to  stop  his  train  because  he  sees  an  individual 
standing  on  the  track  a  quarter  of  a  mile  ahead  of  him,  because 
he  has  every  reason  to  suppose  that  he  will  leave  the  track  before 
the  cars  reach  him ;  nor  do  I  think  he  is  bound  to  stop  his  train 
because  he  sees  a  vehicle  slowly  approaching  the  road,  or  quietly 
standing  a  few  yards  from  it,  with  the  horse's  head  towards  it,  for 
he  has  every  reason  to  suppose  that  they  will  not  attempt  to  cross 
until  the  train  be  past,  and  if  they  suddenly  attempt  to  do  so 
when  too  late  to  stop  the  train,  and  get  injured  in  the  effort,  the 
fault  is  not  that  of  the  company  nor  its  agents,  unless  their  con- 
duct be  so  grossly  careless  as  that  the  exercise  of  proper  and 
reasonable  caution  and  prudence  on  the  part  of  the  party  injured, 
could  not  have  protected  him  from  the  injury. 

Is  it  true  then  that  these  verdicts  are  contrary  to  the  law  and 
the  evidence  or  either  of  them  ?     If  they  are,  they  should  be  set 
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aside.  The  law  on  the  subject  seems  to  be  so  well  settled  by 
numerous  decisions,  to  be  found  scattered  through  the  law  books, 
and  is  so  unmistakable,  that  I  shall  not  occupy  time  in  referring 
to  it.  It  may  be  fairly  and  safely  assumed  that  where  the  negli- 
gence or  carelessness  or  improper  conduct  of  the  company  or  its 
agents  is  clear,  or  where  the  exercise  of  a  reasonable  amount  of 
care  and  prudence  on  their  part  would  have  prevented  the  colli- 
sion, and  they  did  not  exercise  it,  they  will  be  liable,  provided 
the  party  injured  was  not  himself  guilty  of  the  same  want  of  rea- 
sonable Cfire  and  prudence ;  for  if  he  too  by  the  exercise  of  a 
reasonable  amount  of  care  and  prudence  might  have  avoided  the 
accident,  and  did  not  exercise  them,  he  cannot  recover,  even 
though  the  company  were  culpably  negligent.  He  cannot  visit 
the  consequences  of  his  own  indiscretion,  folly,  or  want  of  judg- 
ment upon  the  adverse  party.     He  must  bear  them  himself. 

I  cannot  say  that  the  plaintiiF  did  not  offer  evidence  enough  to 
warrant  the  cases  in  going  to  the  jury,  yet  I  am  forced  to  say  I 
think  it  was  very  slender,  unless  indeed  the  mere  fact  that  the 
boys  were  killed  by  the  collision,  is  of  itself  suiBcient  to  make  out 
the  case  in  the  first  instance — a  proposition  which  I  think  we 
cannot  properly  admit.  Of  the  seventeen  witnesses  whom  he 
offered,  but  one  only  seems  to  have  seen  the  occurrence  at  all, 
and  she  saw  it  through  the  window  of  her  dwelling-house,  at  a 
distance  of  some  eight  hundred  feet,  and  when  looking  directly 
on  the  rear  of  the  wagon,  which  was  closed  behind.  She  did  not 
hear  either  bell  or  whistle  before  the  collision  ;  she  first  saw  the 
boys  by  the  sign-post  some  ninety  feet  from  the  track ;  she  did 
not  then  see  the  cars  but  heard  them.  Several  of  the  witnesses 
were  in  the  public-house  near  by,  with  closed  doors  and  windows, 
who  did  not  see  the  occurrence  until  it  was  past,  and  most  of 
whom  say  they  did  not  hear  the  whistle  till  after  the  collision,  a 
fact  which  they  could  not  very  well  know,  as  they  did  not  see 
precisely  where  it  did  take  place.  Another  of  the  plaintiff's  wit- 
nesses says  he  stood  in  the  shed,  and  saw  the  cars  for  a  consider- 
j^ble  distance  till  within  thirty  or  forty  feet  of  the  crossing,  but 
the  blowing  of  the  whistle  and  the  noise  of  the  cars  frightened  his 
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horses,  and  he  did  not  see  the  accident.  A  number  of  witnesses 
were  also  examined  to  show  that  the  crossing  was  a  dangerous 
one.  It  certainly  was  somewhat  dangerous,  and  so  is  every  other 
crossing,  unless  some  care  and  caution  are  used  by  persons 
attempting  to  pass  over ;  but  according  to  the  map  or  diagram 
produced  by  the  plaintiff,  the  crossing  was  not  remarkably  danger- 
ous. Sut  no  witness  on  the  part  of  the  plaintiff  says  anything 
which  goes  to  show  whether  the  boys  acted  prudently  or  impru- 
dently— whether  the  fault  was  wholly  their  own,  or  whether  it 
was  not. 

The  testimony  on  the  part  of  the  defence  is  much  more  definite 
and  positive.  Six  witnesses  say  they  saw  the  occurrence,  five  of 
them  were  on  the  train,  though  not  all  in  the  defendants*  employ. 
They  all  concur  in  saying  that  the  whistle  was  blown  some  half 
mile  from  the  station,  the  brakes  were  put  on  to  check  the  speed 
until  it  could  be  ascertained  whether  there  were  any  passengers 
to  get  on  or  get  off  at  the  station.  When  the  signal  was  given 
that  there  were  no  passengers,  the  whistle  was  again  blown  to 
take  off  the  brakes.  In  an  instant  it  was  again  blown  violently 
to  put  them  on  again,  indicating  danger,  and  continued  to  blow 
violently  until^ after  the  accident.  The  brakeman  says  that  the 
brakes  were  instantly  applied.  The  engineer  says  the  engine  was 
instantly  reversed,  and  that  the  bell  was  rung  for  a  considerable 
distance.  These  five  witnesses  concur  in  saying  that  when  the 
signal  was  blown  to  take  off  the  brakes,  and  the  cars  some  two 
hundred  and  fifty  or  three  hundred  yards  from  the  crossing,  the 
horse,  wagon,  and  boys  were  quietly  standing  back  from  the 
track  a  distance  which  measures  thirty-two  feet ;  that  one  of  the 
boys  was  then  looking  out  of  the  front  of  the  wagon  at  the  train, 
but  at  the  moment  of  blowing  off  the  brakes,  the  horse,  by  a 
stroke  from  the  lines  or  a  whip,  or  something  else,  was  started 
across  the  track,  and  at  such  speed  that  he  was  on  a  gallop 
when  the  wagon  was  struck.  A  sixth  witness,  who  was  not  on  the 
train,  but  was  close  by,  confirms  the  testimony  of  the  other  five, 
so  far  as  the  conduct  of  the  boys  is  concerned.  He  says  that  he 
saw  the  cars,  and  told  the  boys  that  they  were  coming;  that  the 
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older  boy  answered  that  he  did  not  care.  He  says  that  they 
stopped,  however,  a  short  distance  from  the  track.  He  saw  the 
boy  strike  the  horse  with  the  lines,  and  he  started  across  and  the 
cars  caught  him. 

All  this  evidence  touching  the  conduct  of  the  defendants,  as 
well  as  that  of  the  boys,  is  wholly  uncontradicted  except  by  the 
witness  who  saw  the  occurrence  from  her  window  at  a  distance  of 

« 

eight  hundred  feet ;  she  says  the  wagon  did  not  stop  at  all,  but  as 
she  was  some  distance  off,  and  was  looking  directly  at  the  rear  of 
the  wagon,  and  through  the  glass  of  her  window,  she  could  not 
very  well  tell  with  certainty,  and  may  be  mistaken  as  to  that  fact, 
but  the  others  all  saw  the  occurrence  from  points  which  did  not 
admit  of  mistakes  in  that  particular. 

Three  of  the  witnesses  also  say  that  they  heard  one  of  the  boys 
say,  after  he  was  hurt,  that  he  saw  the  cars  coming,  but  thought 
he  could  get  across.  The  speed  of  the  cars  is  estimated  by  some 
at  from  eighteen  to  twenty  miles  per  hour,  and  by  others  at  from 
thirteen  to  fifteen. 

Does  this  evidence  then,  taken  all  together,  show  any  negligence 
or  improper  conduct  on  the  part  of  the  defendant  or  their  agents  ? 
If  it  does,  I  am  wholly  unable  to  perceive  it.  I  do  not  see  what 
they  could  have  done  that  would  have  prevented  the  accident  that 
they  did  not  do.  If  it  be  true,  and  it  is  abundantly  proved,  that 
the  boys  had  stopped  their  wagon  and  were  looking  at  the  cars  as 
they  approached,  the  conductor  was  not  bound  to  stop  the  train 
to  see  what  they  intended  to  do  next,  for  he  had  every  reason  to 
suppose  that  having  once  stopped  they  would  remain  in  that  con- 
dition until  the  train  should  have  passed.  The  evidence  of  per- 
sons that  they  did  not  hear  the  bell  or  the  whistle  when  they 
were  not  in  a  good  condition  to  hear  them,  or  if  they  heard  the 
whistle  at  all  that  it  was  not  blown  until  after  the  collision,  when 
they  did  not  see  the  collision  At  all,  cannot  have  very  great  weight 
against  the  evidence  of  those  who  did  see  and  hear,  and  say  it  was 
positively  and  directly  otherwise. 

Does  the  evidence  on  the  other  hand  show  that  the  conduct  of 
the  boys  was  cautious  and  prudent  such  as  the  occasion  called  for? 
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Oq  the  contrary  it  seems  difficnltto  imagine  a  case  where  the  exer- 
cise of  these  duties  could  have  been  more  deplorably  absent. 
Their  action  was  rash  and  indiscreet  in  the  extreme.  The  loco- 
motive must  have  been  within  but  a  few  yards  of  them  when  they 
attempted  to  cross.  They  had  but  thirty- two  feet  to  go,  and 
with  their  horse  on  a  gallop,  they  had  not  yet  got  over  when  they 
were  struck,  showing  that  the  train  was  very  close  to  them  when 
they  started. 

Unpleasant  as  the  idea  is,  there  seems  no  way  of  resisting  the 
conclusion  that  the  fault  as  well  as  the  misfortune  was  wholly  and 
entirely  their  own.  It  appears  too  by  the  evidence  of  their 
sister,  that  these  boys  had  been  in  the  habit,  one  or  the  other  of 
them,  of  going  this  way  every  day  for  the  last  two  or  three  years 
and  returning  about  the  same  time ;  that  the  horse  was  the  one 
they  usually  drove,  and  that  he  was  gentle ;  and  so  said  others  :  so 
that  nothing  can  be  urged  in  their  favor  on  the  score  of  their 
being  ignorant  of  the  peril  into  which  they  went. 

These  verdicts  therefore  are  contrary  to  the  law  of  the  land 
which  governs  such  cases,  and  that  law  should  be  fully  and 
strongly  declared  and  maintained,  for  the  public  are  as  much  con- 
cerned in  the  caution  and  prudence  of  those  who  cross  railways 
as  they  are  in  the  caution  and  prudence  of  those  who  conduct  the 
trains.  If  this  occurrence,  happening  just  as  it  did,  had  left  the 
boys  unharmed,  but  had  thrown  the  train  from  the  track,  killing 
half-a-dozen  passengers  and  maiming  four  times  that  number,  we 
should  have  seen  more  clearly  the  force  of  this  remark.  The 
necessity  for  caution,  therefore,  is  tenfold  greater  when  crossing 
a  railroad  track  than  in  crossing  any  other  rgad,  and  the  culpa- 
bility of  those  neglecting  to  exercise  that  caution  is  ten  times  as 
great  as  in  ordinary  cases.  In  crossing  ordinary  roads,  caution 
and  care  are  chiefly  demanded  to  avoid  running  against  or  over 
anybody  else,  in  crossing  railroads  it  is  exacted  to  avoid  being 
run  over  yourself.  In  the  former  case  the  blame  attaches  primd 
facie  to  the  party  doing  the  injury,  in  the  latter  it  attaches  in  the 
first  instance  to  the  party  obstructing  the  track.  Common  pru- 
dence and  common  caution  require  every  person  approaching  a 
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railroad  crossing,  if  he  knows  of  it,  to  pause  and  see  if  he  can 
cross  with  safety,  and  if  there  be  any  danger  at  all  he  is  bound  to 
wait  until  it  is  past,  and  although  there  may  be  much  practice  to 
the  contrary,  still  if  he  do  not  do  this  he  does  not  exercise  either 
common  prudence  or  common  caution. 

The  evidence  in  these  cases  affirmatively  and  clearly  proves  the 
most  culpable  rashness  and  improper  conduct  on  the  part  of  the 
boys,  and  therefore  the  verdicts  are  contrary  to  the  law  which  we 
are  bound  to  apply  to  them,  and  for  this  reason  they  should  be  set 
aside. 

The  verdicts,  too,  are  clearly  against  the  evidence  in  the  cases, 
not  merely  against  the  weight  of  evidence  but  contrary  to  the 
whole  evidence,  and  they  should  be  set  aside  for  this  reason  also ; 
and  to  this  conclusion  I  should  have  been  brought  as  a  matter  of 
necessity  even  if  the  defendents  had  oflFered  no  evidence  at  all,  for 
the  reason  that,  with  their  evidence  or  without  their  evidence, 
there  is  nothing  in  the  whole  of  it  which  shows  affirmatively  that 
the  boys  exercised  any  care,  prudence,  or  caution,  whatever  to 
avoid  the  occurrence,  or  that  the  fault  was  not  clearly  and  posi- 
tively their  own.  These  things,  or  some  of  them,  the  plaintiff  was 
bound  to  show  before  he  could  be  entitled  to  the  verdicts. 

It  is  insisted  also  that  the  damages  in  these  oases  are  excessive. 
In  the  case  of  David  they  are  assessed  at  $986,  and  in  the  case  of 
William  at  $1056.     In  the  view  which  I  have  taken  of  the  cases  it 
is  not  necessary  to  examine  this  part  of  them,  but  the  question 
presented  is  one  of  importance,  and  deserves  the  consideration  of 
the  cotirt  either  now  or  at  some  other  time.     The  jury  seem  to 
have  been  left  pretty  much  to  their  own  conclusions  in  the  matter, 
as  there  was  but  little,  if  any,  evidence  to  throw  light  on  the  snb- 
ject,  beyond  the  fact  of  the  relationship  between  the  fatlier  and 
his  children,  and  it  may  be  doubted  if  they  could  have  reached 
the  conclusions  which  they  did  if  they  had  heen  governed  by  cor- 
rect legal  principles. 

The  action  is  the  creation  ^f  the  statute,  and  it  to  ^^®     ^^^ 

say  that  it  must  conform  strictly  to   it.      It  is  li»^^®   ^  .  *^^^ 
1  ,   ,  ,     , ,  "^  J-  4.  ^hicb.  1%  Tea* 

abtise,  and  the  court  should  see  that  every  veraioti  ^ 
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dered  contrary  to  it  should  be  set  aside.  It  is  simply  an  action 
to  recover,  in  dollars  and  cents,  a  compensation  for  the  loss  and 
damages  which  have  actually  been  sustained.  As  the  father  of 
his  children,  the  plaintiff  was  entitled  to  their  services  until  they 
should  arrive  at  the  age  of  twenty-one  years,  and  what  those 
services  might  reasonably  have  been  expected  to  be  worth,  he  was 
entitled  to  recover,  and  nothing  more,  unless  it  be  expenses 
growing  out  of  the  injury,  subject  to  the  burthens  and  incum- 
brances which  that  relationship  imposed  upon  him.  Nothing  can 
be  allowed  for  the  mental  anguish  which,  as  a  parent,  he  is  sup- 
posed to  have  suffered.  Nothing  for  the  satisfaction  and  comfort 
of  having  his  sons — nothing  for  the  loss  of  their  society  and  asso- 
ciations. 

The  damages  in  the  case  of  William  are  fixed  at  {1056.  He 
was  over  thirteen  years  of  age,  and  had  something  over  seven 
years  to  serve  his  father.  This  is  an  allowance  then  of  about 
9150  per  year  on  an  average.  This  is  about  what  the  services  of 
a  full-grown  man  would  be  worth,  in  the  business  in  which  the 
plaintiff  was  engaged,  when  boarded,  provided  he  should  work 
faithfully  the  whole  of  that  time. 

If  this  is  the  principle  upon  which  the  jury  proceeded,  they 
were  unquestionably  wrong,  for  as  the  plaintiff  was  bound  not  only 
to  feed,  but  to  properly  clothe  and  educate  his  son,  and  to  take 
care  of  him  if  sick,  pay  his  physician's  bills,  &c.,  it  may  well  be 
doubted  whether  his  services  would  have  been  worth  any  oiore 
than  his  board,  clothing,  education,  and  other  incidentals  pre- 
vious to  his  arriving  at  the  age  of  eighteen  years.  At  all  events, 
these  things  should  have  been  taken  into  consideration  by  the 
jury,  and  proper  deductions  made  on  account  of  them,  as  well  as 
for  the  days  of  idleness,  of  absence,  and  of  pleasure  incident  to 
such  relationship,  and  likely  to  intervene.  The  jury  seem,  too,  to 
have  gone  on  the  supposition  that  William  would  remain  in  sound 
health,  and  serve  faithfully  during  every  day  of  the  time,  whereas 
they  were  bound  to  consider  the  probability  that  through  acci- 
dents, sickness,  and  the  like,  he  might  be  unable,  possiblj  for  a 
considerable  portion  of  the  time,  to  perform  service  at  all,  when 
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he  would  be  an  ezpeiise  rather  than  an  advantage.  Then  too 
thej  seem  to  have  taken  it  for  granted,  that  he  was  certainly 
going  to  live  through  the  whole  period,  and  his  life,  during  the 
whole  of  that  time,  the  defendants  are  made  to  insure,  whereas  it 
was  possible  he  might  die  the  next  day,  when  his  services  of 
course  would  have  ceased.  We  may  be  quite  willing  to  bind  our- 
selves to  pay  a  man  91050  for  seven  years'  service,  if  we  can 
certainly  have  that  service  secured  to  us,  when  we  would  not  be 
willing  to  pay  half  that  sum  if  we  are  to  take  all  the  risk  of  his 
sickness,  accidents,  and  death  in  the  mean  time.  These  things 
too  should  have  been  taken  into  consideration  and  allowed  for, 
and  if  they  had  been,  all  of  them,  it  seems  difficult  to  see  how  the 
jury  could  properly  have  calculated  the  damages  at  $1056.  The 
same  principles  and  rules  apply  of  course  to  the  case  of  David, 
and  if  this  were  the  only  reason  on  which  we  are  asked  to  set  the 
verdicts  aside,  I  should  feel  constrained  to  yield  to  it,  believing 
as  I  do,  that  the  jury  must  have  proceeded  upon  erroneous  prin- 
ciples in  this  respect  in  reaching  their  conclusions. 
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The  statutes  of  the  United  States  provide  for  two  classes  of  ships  which  shaU  share 
the  proceeds  of  a  prise : 

1.  Those  makiog  the  eaptnre. 

2.  Those  within  signal  distance  of  the  vessel  making  the  capture. 

The  statutes  also  provide  different  rules  of  distribution  of  the  proceeds  where  the 
prise  was  of  equal  or  superior  and  where  it  was  of  inferior  force  to  the  vessel  or 
vessels  making  the  capture. 

In  estimating  the  relative  force  of  the  prise  for  the  purpose  of  such  distribution, 
onlj  the  first  class  of  captors  are  to  be  considered. 

The  facts  of  the  capture  of  the  Atlanta. 

Mr.  Dana  (IT.  8.  Attorney)  appeared  for  the  United   States, 

>  We  have  received  this  opinion  through  the  courtesy  of  Mr.  Dana,  United  States 
District  Attorney.  The  case  is  one  of  a  somewhat  novel  character,  and  cannot 
ftO  to  be  of  interest  to  our  readers.  I.  F.  R. 
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and  Mr.  Hodge  of  Washington,  agent  for  the  captors,  suhmitted  a 
written  argument.  Mr.  C.  P.  CurtiSy  Jr.,  afterwards  appeared 
for  the  captors. 

The  opinion  of  the  court  was  delivered  by 

Spraque,  J. — This  vessel,  an  iron-clad  war  steamer,  taken  from 
the  rebels  in  battle,  has  been  condemned  as  lawful  prize,  and  the 
question  now  is  on  the  distribution.  The  main  and  difficult  ques- 
tion is  whether  the  entire  value  is  to  go  to  the  captors,  or  half  to 
them  and  half  to  the  government.  The  Act  of  1862,  ch.  204,  aeo. 
2,  prescribes  the  rule  thus : — If  the  prize  was  of  equal  or  superior 
force  to  ''  the  vessel  or  vessels  making  the  capture,"  it  goes  wholly 
to  the  captors ;  if  of  inferior  force,  it  is  divided  equally  between 
the  United  States  and  the  ^^  officers  and  men  making  the  capture.'' 
Another  section  provides  for  the  distribution  of  the  whole  or  half 
adjudged  to  the  captors  in  these  words :— "  When  one  or  more 
vessels  of  the  Navy  shall  be  within  signal  distance  of  another 
making  a  prize,  all  shall  share  in  the  prize."  In  determining 
whether  the  captors  shall  have  half  or  all,  the  court  must  first 
decide  what  vessel  or  vessels  "made  the  capture"  or  "made  the 
prize,"  and  then  compare  the  capturing  force  with  the  force  of 
the  prize.  Then,  having  by  this  process  adjudged  the  whole  or 
the  half  to  the  vessels  making  the  prize  or  capture,  the  court  is  to 
determine  whether  any  and  what  vessels  of  the  Navy  were  within 
signal  distance  of  the  vessel  or  vessels  that  made  the  prize,  and  let 
them  in  to  participation. 

What  vessel  or  vessels,  in  this  case,  "  made  the  capture  ?"  The 
officers  of  the  Atlanta,  now  prisoners  of  war  at  Fort  Warren  in 
this  harbor,  have  refused  to  testify,  so  that  I  have  not  the  benefit 
of  their  statements.  But  still,  the  evidence  in  the  cause  presents 
a  clear  account  of  this  most  interesting  oonfliet, — perhaps  in  its 
bearings  on  naval  science,  the  most  significant  battle  in  modern 
times,  except  that  of  the  Monitor  and  Merrimac. 

The  Atlanta,  originally  a  British  steamer,  powerful  and  fast, 
called  the  Fingal,  had,  early  in  the  war,  run  the  blockade  of 
Savannah,  and  been  converted  by  the  rebels  into  an  iron-clad  war 
steamer,  at  a  vast  expense.     She  had  a  long  low  deck,  with  a  OMe* 
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mate  or  covered  iroo-plated  house  in  the  centre,  with  eloping  sides 
and  ends,  in  which  was  her  battery.  She  had  also  a  powerful 
ram,  and,  attached  to  her  bow  and  carried  under  water,  a  torpedo 
charged  with  about  fifty  pounds  of  powder.  Two  steam- vessels  of 
our  navy,  of  the  type  so  novel  and  yet  already  so  universally 
known  as  monitors,  were  guarding  the  Wassau  Sound,  to  prevent 
the  egress  of  the  Atlanta.  These  were  the  Weehawken,  com- 
manded by  Captain  John  Rodgers,  and  the  Nahant,  commanded 
by  Captain  John  Downes.  Captain  Rodgers  was  the  senior  and 
commanding  oflRcer.  Each  monitor  had  one  revolving  turret  with 
two  smooth-bore  Dahlgren  guns,  one  of  fifteen  inch  and  the  other 
of  eleven  inch  calibre.  The  rebels  knew  that  these  monitors  were 
there,  and  knew  their  size  and  force,  and  the  Atlanta,  when  fully 
ready,  was  sent  down  the  Sound  for  the  purpose  of  capturing  or 
destroying  them.  It  would  seem,  too,  that  they  had  little  doubt 
of  their  success.  The  Atlanta  was  accompanied  by  several  steam- 
ers having  passengers  on  board,  to  be  spectators  of  the  conflict. 
Two  of  these  steamers  were  armed,  and  belonged  to  the  rebel 
navy,  but,  being  wooden  vessels,  they  kept  at  a  safe  distance  and 
took  no  part  in  the  action.  On  our  side,  also,  there  was  the 
wooden  gunboat  Cimmerone,  which  was  directed  by  Captain 
Rodgers  to  keep  out  of  the  action  unless  signalled  specially. 

It  was  at  early  dawn  of  the  17th  of  June,  1863,  a  little  after  four 
o'clock,  that  the  Atlanta  was  descried  coming  down  the  Sound. 
The  monitors  at  once  began  to  prepare  for  action.  The  Weehaw- 
ken lay  higher  up  than  the  Nahant.  She  slipped  her  cable.  The 
Nahant  weighed  her  anchor,  Captain  Downes  thinking  he  might 
need  it  in  the  action,  in  case  of  injury  to  his  motive  power,  and 
that  he  could  prepare  for  action  as  well  while  weighing.  To  give 
themselves  time  to  get  fully  ready.  Captain  Rodgers  steamed 
slowly  down  the  Sound,  directing  Captain  Downes  to  follow  in  his 
wake,  the  Weehawken  having  the  pilot.  Captain  Downes  followed 
in  the  wake  of  the  Weehawken  as  soon  as  he  got  his  anchor.  This 
left  him  for  a  time  nearer  to  the  advancing  enemy  than  the  Wee- 
hawken. When  fully  ready,  the  Weehawken  turned  toward  the 
enemy.  Just  as  she  turned,  the  Atlanta  opened  her  fire  on  the 
Nahant.     Her  shot  did  not  take  effect. 
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The  Weehawken  rounded  and  steamed  towards  the  Atlanta,  the 
Nahant  following  in  her  wake.  It  was  then  seen  that  the  Atlanta 
was  stationary  and  lying  partly  across  the  channel.  When  within 
between  three  hundred  and  four  hundred  yards,  the  Weehawken 
slowed  and  fired  her  fifteen  inch  gun.  Drifting  with  the  tide,  and 
under  slow  way,  when  within  about  two  hundred  yards,  she  fired 
both  her  guns,  as  nearly  together  as  possible.  Captain  Downes 
acted  on  a  different  plan.  He  thought  his  fire  would  be  most 
effectual  close  aboard,  and  made  directly  for  the  Atlanta  at  fall 
speed,  reserving  his  fire  until  he  should  be  at  close  quarters. 
Captain  Downes  was  never  from  the  first  more  than  a  thousand 
yards  separated  from  the  Weehawken,  and  at  this  second  discharge 
was  about  the  same  distance  from  the  Atlanta  that  the  Weehaw- 
ken was.  Immediately  after  the  second  discharge  from  the  Wee- 
hawken, the  Atlanta  hauled  down  her  colors  and  ran  up  a  small 
white  flag,  in  token  of  surrender.  This  was  mistaken  by  the  Wee- 
hawken in  the  smoke  for  a  white  and  blue  flag,  which  was  the 
rebels'  battle  flag,  and  the  Weehawken  fired  both  her  guns  again. 
By  this  time  the  Nahant  was  .very  near  the  Atlanta  and  ready  to 
fire,  but  had  discovered  that  she  had  surrendered. 

Captain  Downes  ranged  alongside,  in  natural  disappointment, 
and  asked  why  she  surrendered  so  soon.  The  monitors  had 
dropped  their  boats  overboard  to  clear  for  action.  The  Nahant's 
boats  were  nearest,  and  she  steamed  ofi*  for  them  and  picked  one 
of  them  up,  and  her  executive  officer  boarded  the  Atlanta  and  took 
possession  of  her.  In  the  mean  time,  however,  the  commander  of 
the  Atlanta  had  lowered  his  own  boat  and  went  on  board  the  Wee- 
hawken, and  had  surrendered  his  sword  to  Captain  Rodgers  before 
the  Atlanta  was  boarded  by  the  Nahant. 

After  the  surrender,  we  learned  the  efiect  of  our  shot  partly 
from  observation  and  partly  by  statements  of  the  rebel  officers. 
The  first  shot  from  the  Weehawken,  a  fifteen  inch  ball,  cored,  as 
it  is  termed,  that  is,  with  a  hollow  sphere  in  the  centre,  in  this 
case  of  six  inches,  weighing  four  hundred  pounds  and  fired  with 
thirty-five  pounds  of  powder,  at  a  distance  of  between  three  and 
four  hundred  yards,  struck  the  Atlanta  upon  the  side  of  her  case* 
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mate,  knocking  a  hole  in  it,  but  withont  going  through,  and  scat- 
tering over  the  enclosed  decks  great  quantities  of  wood  and  iron 
splinters,  some  of  dangerous  size,  wounding  several  men,  and  pros- 
trating on  deck,  insensible,  many  others.  The  rebel  officers  told 
our  officers  that  as  many  as  forty  persons  were  knocked  down  and 
either  wounded  or  stunned  for  the  moment  by  the  effects  of  this 
shot,  and  that  it  demoralized  the  entire  crew.  The  next  discharge, 
at  about  two  hundred  yards'  distance,  was  from  both  guns,  a  fifteen- 
inch  cored  shot,  and  an  eleven-inch  solid  shot,  the  latter  weighing 
one  hundred  and  sixty-eight  pounds.  One  of  these,  it  is  thought 
the  fifteen  inch,  struck  the  top  of  the  pilot-house,  crushing  and 
driving  down  the  bars  on  the  top  and  sides,  wounding  both  pilots 
and  one  helmsman,  and  stunning  the  other  helmsman  as  well  as 
the  wounded  men.  These  men  fell  on  the  floor  of  the  pilot-house, 
and  the  rebel  officers  said  prevented  any  one  from  getting  up  into 
it.  The  other  shot  struck  the  edge  of  the  overhung  knuckle, 
where  the  casemate  fits  to  the  deck,  doing  little  damage.  In  the 
words  of  Captain  Rodgers,  the  first  shot  took  away  the  desire  to 
fight,  and  the  second  the  ability  to  get  away.  One  of  the  two 
guns  fired  at  the  last  discharge  struck  a  port  stopper,  breaking  it 
in  two,  and  driving  its  fragments  through  the  port.  No  statement 
is  made  as  to  the  effect  of  the  fifth  shot  fired. 

It  is  admitted  by  the  officers  of  both  monitors  that  the  gunboat 
Cimmerone  was  all  the  while  within  signal  distance  and  acting 
under  the  orders  of  the  senior  officer,  and  consequently  entitled  to 
participate  in  the  distribution,  as  being  '^  within  signal  distance 
of  the  vessel  or  vessels  making  the  prize.''  The  only  question  as 
to  her  is  whether  she  is  to  be  counted  in,  as  part  of  the  capturing 
force ;  that  is,  whether  she  is  to  be  deemed  one  of  the  vessels 
*^  making  the  capture,"  within  the  meaning  of  the  statute,  when 
we  are  comparing  the  force  of  the  captors  with  that  of  the  prize, 
for  the  purpose  of  determining  whether  the  proceeds  belong  wholly 
to  the  captors,  or  are  to  be  divided  between  them  and  the  govern- 
ment. In  the  recent  case  of  The  Cherokee  (ante,  p.  289),  I  had 
occasion  to  examine  the  question  of  joint  capture,  and  I  refer  to 
the  results  then  reached,  so  far  as  they  bear  upon  this  case.     The 
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English  statutes  and  Orders-in-Council  do  not  make  the  distinc- 
tion, in  distribution,  based  on  superiority  or  inferiority  of  force. 
The  entire  prize  is  given  in  all  cases  to  the  captors.  Conse- 
quently,  we  cannot  find  in  British  decisions  any  direct  aid  in  solr- 
ing  the  present  question.  Neither  have  their  statutes  or  Orders- 
in-Council,  until  the  Russian  war,  made  any  distinction  between 
actual  captors  and  vessels  in  sight  of  the  actual  captors ;  but  have 
simply  given  the  entire  prize  to  ''  the  takers."  The  courts,  in 
applying  the  rules,  have  made  liberal  constructions  of  the  word 
*' takers,"  on  reasons  of  policy  and  equity,  and  have  included  in 
the  term  ^'  takers^"  by  construction,  vessels  within  sight  under 
such  circumstances  that  they  may  be  held  to  have  afforded  en- 
couragement to  the  captors  and  intimidation  to  the  enemy.  This 
has  naturally  led  the  courts  to  speak  of  some  vessels  as  actual 
captors,  and  others  as  constructive  captors.  Still,  as  relative  force 
was  immaterial,  and  a  vessel  claiming  to  be  an  actual  captor 
would  usually  be  at  least  a  constructive  captor,  and  the  share  of 
each  would  be  the  same,  we  do  not  find  anywhere  in  the  British 
decisions  a  definition  or  test  of  the  difference  between  actual  and 
constructive  captors  which  is  of  practical  value  in  the  application 
of  our  own  statute. 

Our  statutes,  as  I  held  in  The  Cherokee^  recognised  two  classes, 
vessels  making  the  capture,  and  vessels  which  do  not  make  the 
capture,  but  are  within  signal  distance  of  those  that  do.  From 
this  the  inference  is,  that  the  mere  fact  of  being  within  signal 
distance,  able  and  ready  to  give  aid  if  required,  does  not  bryig  a 
vessel  into  the  first  class.  If  it  did,  we  should  confound  the  dis- 
tinction made  by  the  statute,  and  treat  as  actual  captors  all  who 
were  within  signal  distance  of  actual  captors.  Another  result 
would  follow,  that  all  vessels  within  signal  distance  of  this  second 
class  of  vessels  would  share  in  the  distribution,  though  not  within 
signal  distance  of  the  first  class,  because  they  would  be  within 
signal  distance  of  some  of  the  vessels  which  we  should  have  held 
to  be  vessels  making  the  capture. 

I  have  no  difficulty,  therefore,  in  deciding  that  I  must  exclude 
the  Gimmerone,  in  determining  the  relative  force  of  the  captors 
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and  the  prize.  In  like  manner  I  exclude  the  gunboats  of  the 
rebels  which  were  within  signal  distance  of  the  Atlanta,  but  kept 
aloof. 

It  now  becomes  necessary  to  compare  the  force  of  the  Atlanta 
with  that  of  our  monitors. 

Beside  the  depositions,  complete  drawings  of  the  Atlanta  have 
been  annexed  to  Captain  Rodgers's  evidence,  and  a  report  from 
the  Bureau  of  Construction.  The  Atlanta's  dimensions  were  as 
follows:  Length,  191  feet  2  inches.  Extreme  beam,  40  feet  6 
inches.     Depth  of  hold  to  top  of  beam,  18  feet  and  ^  inch. 

These  dimensions  make  her  measurement  tonnage  927  6-10 
tons,  or  if,  as  the  agent  of  the  captors  contends,  we  must  include 
the  thickness  of  the  deck,  1075  8-95  tons.  She  was  plated  with 
two  layers  of  iron,  one  horizontal  and  one  vertical,  each  two 
inches  thick,  making  four  inches  of  plating.  At  the  knuckle, 
where  the  casemate  was  fastened  to  the  hull,  her  sides  were  six 
feet  in  thickness,  of  solid  wood.  Her  deck  was  two  feet  one  inch 
in  thickness  of  plank,  besides  the  iron  covering.  Her  casemate 
was  a  little  over  one  hundred  feet  in  length,  fastened  to  the  hull, 
in  about  the  middle  of  the  length  of  the  deck,  and  covering  its 
entire  width,  leaving  an  open  deck  of  about  forty-five  feet  at  each 
end.  This  casemate  had  sloping  sides  and  ends,  at  an  angle  of 
twenty-nine  degrees  from  the  horizontal,  and  three  ports  on  each  * 
side,  with  heavy  port-stoppers.  The  sides  of  the  casemate  were 
four  inches  of  iron  and  thirty-six  inches  of  solid  wood.  She 
mounted  four  guns,  Brooke's  rifled  ordnance,  two  seven-inch, 
throwing  balls  of  one  hundred  and  fifty  pounds,  and  two  six- 
inch,  throwing  balls  of  one  hundred  pounds,  the  six-inch  guns 
working  in  broadsides,  and  the  seven-inch  guns,  one  at  the  for- 
ward and  one  at  the  after  end  of  the  casemate,  working  on  pivots 
either  as  broadside  or  bow  and  stern  guns,  so  that  three  of  her 
four  guns  could  be  used  on  either  broadside.  She  had  a  powerful 
ram  of  solid  wood,  strapped  with  iron  bands,  above  water,  and  a 
torpedo  at  the  end  of  a  jointed  crane,  capable  of  being  raised  in 
the  air  or  lowered  under  water,  carried  about  twenty  feet  beyond 
the  bow,  and  charged  with  some  fifty  pounds  of  powder,  expected 
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to  explode  on  concassion.  Her  crew  were  one  hundred  and  forty- 
three,  all  told. 

The  two  monitors  were  as  nearly  equal,  indeed  as  nearly  iden- 
tical as  it  is  easy  to  suppose  war  vessels  to  be.  They  were  each 
844  tons  measurement,  armed  and  arranged  alike,  with  the  usual 
low  deck  of  the  monitors,  but  little  above  the  water  line,  with 
one  revolving  turret.  Their  guns  were  of  the  same  calibre,  one 
of  fifteen-inch  and  one  of  eleven-inch,  smooth  bore  Dahlgrens, 
the  former  throwing  shots  of  440  pounds  solid,  and  400  pounds 
cored,  and  the  latter  168  pounds  solid.  The  Weehawken  had 
eighty-four  men,  and  the  Nahant  eighty-five  men. 

In  comparing  the  force  of  these  novel  engines  of  war,  the  old 
rules  of  nayal  science  are  superseded.  Not  only  are  the  vessels 
extraordinary  and  experimental,  but  the  ordnance  scarcely  less 
so.  The  first  shot  from  the  Weehawken  is  said  to  have  been  the 
first  iron  shot  of  that  size  ever  fired  in  naval  warfare.  I  entertain 
no  serious  doubt  that  the  force  of  the  two  monitors  combined  was 
superior  to  that  of  the  Atlanta  (I  do  not  judge  merely  by  the 
resalt),  I  am  aware  that  a  different  course  on  either  or  both  sides 
might  have  presented  a  different  aspect.  If  the  Atlanta  had  run 
at  the  Monitors  with  her  full  force,  instead  of  lying  still  to  take 
and  give  fire,  and  her  torpedo  had  exploded  under  one  of  them 
successfully,  or  if  she  had  struck  both  or  either  of  them  with  the 
full  force  of  her  ram ;  or  if  a  better  aimed  or  more  fortunate  shot 
had  injured  the  turret  or  steering  or  motive  power  of  either 
monitor ;  or  if  the  first  two  shots  from  the  Weehawken  had  been 
less  skilfully  directed  or  less  fortunate-,  or  the  W^eehawken  had 
reserved  her  fire  to  the  last,  and  thus  the  Atlanta  been  able  to 
use  her  battery  steadily  until  at  close  quarters ; — ^under  any  or 
all  these  suppositions,  the  length  of  the  contest,  and  the  injuries 
on  each  side,  might  have  been  very  different  if  the  final  result  had 
been  the  same.  I  am  to  consider  the  means  the  vessels  possessed, 
and  not  the  use  they  made  of  them.  Still  I  am  satisfied  that  for 
offence  and  defence,  the  two  monitors  with  their  batteries,  acting 
together  at  the  same  time,  and  under  one  command,  must  be  con- 
sidered of  superior  force  to  the  Atlanta.     They  were  each  of  844 
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tons,  and  the  Atlanta  of  about  1000  tons.  They  had  one  eighty- 
four  and  the  other  eighty-five  men,  and  the  Atlanta  one  hundred 
and  forty-three  men.  The  effective  power  of  large  ordnance 
against  iron-clads  has  not  yet  been  fully  tested  by  experience,  and 
in  the  present  state  of  our  knowledge  the  actual  effect  of  the  shot 
of  the  Weehawken  must  have  much  influence  in  forming  our 
opinion.  I  am  constrained  to  think  that  two  fifteen-inch  and  two 
eleven-inch  smooth-bore  Dahlgrens,  mounted  on  two  vessels,  capa- 
ble of  taking  separate  positions,  are  superior  for  offence  to  two 
seven-inch  and  two  six-inch  rifled  Brooke's,  in  one  vessel.  And 
in  case  of  a  fight  on  the  decks,  by  boarding  or  otherwise,  we  had 
the  superiority  in  men.  As  to  defence,  the  Atlanta  presented  a 
larger  surface  than  the  monitors,  and  could  be  more  easily  hit ; 
and  the  result  showed  that  the  walls  of  her  sides  and  pilot-house, 
however  strong,  were  not  in  fact  a  protection  against  the  shot  of 
the  monitors  at  that  range.  We  do  not  know  by  experiment  how 
well  our  hulls  and  turrets  would  have  resisted  her  shot,  but  a  con- 
struction which  avoids  shot  is  an  element  to  be  calculated,  as  well 
as  one  which  resists  shot.  Indeed  neither  the  agent  of  the  captors, 
in  his  argument,  nor  the  two  commanders,  in  their  depositions, 
appear  to  contend  or  to  give  an  opinion  that  the  Atlanta  was 
equal  or  superior  to  the  two  monitors. 

The  agent  for  the  captors,  contends  that  in  comparing  the  forces, 
the  Weehawken  alone  is  to  be  counted.  It  is  said  that  the  only 
shot  fired  and  the  only  damage  done  was  by  the  Weehawken,  and 
that  her  shot  compelled  the  surrender ;  that  the  Atlanta  was  put 
beyond  the  possibility  of  fighting  or  escaping,  by  the  first  two 
shots,  and  actually  surrendered  by  reason  of  them,  before  the 
Nahant  had  in  fact  done  anything.  It  is  contended  that  it  was 
not  necessary  that  the  Nahant  should  have  been  present ;  that  the 
Atlanta  did  not  surrender  by  reason  of  intimidation  from  the 
presence  and  approach  of  the  Nahant,  but  by  reason  of  her 
own  totally  disabled  condition.  It  is  further  argued  that  the 
Nahant  must  be  considered  only  a  constructive  captor ;  that  she 
was  within  signal  distance,  ready  and  eager,  and  doing  her  best 
to  aid  in  the  battle,  so  situated  as  to  afford  encouragement  to  our 
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side,  and  intimidation  to  the  enemy,  bat  that  such  is  the  definition 
of  a  constructive  captor,  and  that  the  facts  go  no  further.  It  may 
be  said,  too,  that  the  policy  of  the  statute  is  to  stimulate  ressels 
to  attack  equal  or  superior  vessels  at  once  and  alone;  and  that  if 
a  vessel  does  so,  and  succeeds  before  others  actually  strike  a  blow, 
the  entire  prize  should  go  to  the  captors ;  and  that,  in  such  case,  it 
ought  to  be  deemed  immaterial  how  near  the  others  may  be,  or  on 
what  theory  of  battle  they  reserved  their  fire. 

In  a  question  solely  between  conduct  of  the  highest  merit  and 
the  public  treasury,  the  government  would  doubtless  desire  a  con- 
struction liberal  to  the  officers  and  men  who  perilled  all  in  a 
strange  and  unwonted  conflict,  and  attained  a  success  that  has 
attracted  the  attention  of  the  world.  But  my  duty  is  limited  to 
construing  the  statute.  I  cannot  make  a  gratuity  of  the  public 
property,  however  meritorious  the  object. 

I  shall  decide  the  present  case  on  its  exact  and  peculiar  circum- 
stances. I  lay  down  no  rule  for  other  cases,  nor  do  I  say  what 
variation  from  the  facts  of  this  case  would  have  led  to  a  different 
application  of  the  statute.  I  am  led  to  the  belief  that  the  Nahant 
must  be  considered  so  far  a  participator  in  the  conflict  of  forces, 
as  to  be  included  in  the  comparison.  The  Atlanta  came  down  to 
attack  both  the  monitors,  knowing  they  were  together,  under  one 
command  and  for  one  purpose.  She  calculated  on  their  combined 
force,  and  governed  herself  accordingly.  It  is  impossible  for  me 
to  say  now,  whether  the  Atlanta  would  have  taken  the  same 
course  if  she  had  had  only  the  Weehawken  to  deal  with.  Each 
monitor  knew  that  the  other  was  co-oper£lting — not  merely  ready 
to  co-operate,  but  actually  taking  part  in  the  attack,  during  all 
the  time  within  effective  distance  for  firing,  and  part  of  the  time 
at  nearly  the  same  distance  from  the  enemy  with  her  consort,  and 
one  as  capable  as  the  other  of  all  acts  of  offence  and  defence. 
This  is  not  all.  It  was  the  Nahant  that  the  Atlanta  fired  at. 
The  Nahant  drew  off  the  fire  of  the  enemy,  and  engaged  its  offen- 
sive force,  so  far  aiding  her  consort.  It  was  known  to  those  on 
board  the  Atlanta  that  the  Nahant,  apparently  uninjured  by  their 
previous  fire,  was  coming  upon  the  Atlanta  at  full  speed,  reserv- 
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ing  her  fire,  though  within  easy  range.  This  would  have  been 
enough  to  settle  a  doubtful  question  of  surrender,  if  a  doubt 
remained.  One  of  the  facts  to  be  considered  by  the  commander 
of  the  Atlanta,  in  determining  whether  and  when  to  surrender, 
might  well  have  been  the  demoralized  state  of  his  crew.  How  far 
may  the  knowledge  that  a  second  monitor  of  the  same  force  with 
that  from  which  they  had  suffered  so  terribly  was  within  equal 
distance  have  contributed  to  this  demoralization  ?  How  far  did 
the  co-operation  of  the  two  monitors  affect  the  course  taken  by 
the  Atlanta  in  all  respects,  the  training  her  guns  on  the  Nahant, 
her  lying  still  to  present  her  broadside  ?  How  far  did  this  co- 
operation affect  the  course  taken  by  each  monitor  ?  If  the  Wee- 
hawken  had  not  been  there,  or  had  not  opened  fire,  would  or 
would  not  Captain  Downes  have  reserved  his  fire  as  he  did  ?  If 
the  Weehawken  had  been  alone,  or  with  a  vessel  within  signal 
distance  capable  of  aiding,  but  not  just  where  the  Nahant  was,  and 
doing  just  what  she  was  doing,  would  or  not  her  course  have  been 
the  same  ?  If  the  Nahant  had  not  diverted  the  fire  of  the  Atlanta, 
what  might  have  been  its  effect  on  the  Weehawken  ?  If  Captain 
Rodgers's  shot  had  been  unsucceseful,  might  or  might  not,  in  a 
few  minutes, — almost  seconds,  the  close  discharge  of  the  Nahant 
have  been  decisive  ? 

The  result  to  which  I  am  brought  is,  that  in  comparing  the 
force  of  "  the  vessel  or  vessels  making  the  capture"  with  that  of 
the  prize,  I  must  include  the  Nahant  with  the  Weehawken.  I  do 
this,  as  the  result  of  the  special  circumstances  of  this  case,  with- 
out attempting  to  establish  a  test  for  determining  who,  under 
other  circumstances,  should  be  deemed  actual  captors. 

The  result  is,  that  half  the  net  proceeds  of  the  prize  are  to  be 
given  to  the  captors,  and  half  to  the  United  States,  and  that  the 
vessels  entitled  to  participate  in  the  distribution  are  the  Wee- 
hawken, Nahant,  and  Cimmerone. 
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RECENT     ENGLISH    DECISIONS. 

Viee'Chaneellor  Wood' 9  Court. 

THE  SOLICITORS  AND   GENERAL    LIFE  ASSURANCE  SOCIETY  V9.  LAMB 

A  policy  of  life  insurance  is  conditioned  to  be  Toid  in  certain  eyents,  **  except  to 
the  extent  of  any  interest  acquired  therein  bj  assignment  for  ralnable  considera- 
tion." The  insurer  mortgages  the  policy,  together  with  real  estate ;  afterwards 
the  policy  is  aToided  under  the  condition.  The  society  is  compelled  by  the 
mortgagee  to  pay  him  the  policy,  and  it  then  files  a  bill  to  take  his  place  as 
against  the  other  property  comprised  in  the  mortgage : 

Held,  that  such  a  claim  cannot  be  sustained ;  the  contract  being,  not  one  of 
security  or  indemnity,  but  for  payment  of  a  giyen  sum  in  certain  events. 

The  circumstanceB  of  this  case  were  as  follows : 

F.  Lamb  had  effected  two  policies  of  insurance  on  his  life  with 
the  plaintiffs,  dated  the  7th  September  1853,  and  the  29th  Decem- 
ber 1853,  to  the  amount  of  1500/. ;  and  by  certain  deeds  of  mort- 
gage and  farther  charge  of  the  23d  September  1853,  and  the  28th 
November  1854,  comprising  considerable  freehold  and  copyhold 
estates,  he  had  assigned  as  collateral  security  these  policies  to 
Bidgway  to  secure  sums  amounting  in  the  whole  to  8000/. 

He  had  also  subsequently  assigned  the  same  policies  to  other 
parties  by  way  of  indemnity  for  sums  paid  on  his  account,  into 
the  particulars  of  which  it  is  not  necessary  to  enter. 

The  fourth  condition  of  the  policies  was,  «<  that  if  any  person 
who  had  insured  his  own  life  should  die  by  duelling  or  by  his  own 
act,  whether  felonious  or  not,  or  by  the  hands  of  justice,  the  policy 
should  become  void,  except  to  the  extent  of  any  interest  acquired 
therein  by  actual  assignment  by  deed  for  valuable  consideration, 
or  as  security  or  indemnity,  or  by  virtue  of  any  legal  or  equitable 
lien  as  security  for  money,  upon  satisfactory  proof  to  the  board  of 
directors  of  the  existence  and  extent  of  such  interest." 

F.  Lamb  died  by  his  own  hand,  in  a  fit  of  mental  aberration,  on 
the  8th  February  1861,  leaving  a  will  by  which  his  widow,  the 
defendant,  was  appointed  executrix ;  and  at  the  expiration  of  the 
three  months  fixed  by  the  conditions  of  the  policy  of  insurance, 
Ridgway,  the  mortgagee,  commenced  an  action  against  the  plain- 
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tiffs,  of  course  in  the  name  of  the  executrix,  to  recover  the  sums  due 
upon  the  policies.  A  correspondence  ensued  between  the  plaintiffs' 
solicitors  and  the  defendants,  in  which  the  former  stated,  that  as 
the  mortgage  securities  included  property  to  a  largo  amount  in 
addition  to  the  policies,  the  insurance  society  intended  to  have  the 
question  of  their  rights  decided  by  a  court  of  equity ;  they  were, 
however,  willing  to  pay  the  policy  moneys  to  the  mortgagees  to- 
wards the  discharge  of  the  mortgages,  giving  them  notice  at  the 
same  time  not  to  part  with  the  securities. 

The  defendant's  solicitor,  acting  also  for  the  mortgagee,  in  reply, 
assented  to  receive  the  money,  but  declined  to  enter  into  any 
agreement  by  which  the  equitable  rights  of  the  parties  might  be 
altered ;  they  stated  that  they  could  therefore  only  advise  the 
mortgagee  to  hold  his  securities  until  his  principal  and  interest 
were  paid. 

The  money  due  on  the  policies  (1685Z.  19«.  Id.)  was  ultimately 
paid  to  the  mortgagee  with  the  concurrence  of  the  executrix. 

The  company  now  filed  their  bill,  praying  a  declaration  that 
they  were  entitled  (subject  to  the  charges)  to  a  charge  upon  the 
freehold  and  copyhold  hereditaments  comprised  in  the  several 
mortgage  and  indemnity  deeds  to  the  extent  of  the  sum  paid  by 
them  to  the  mortgagee  with  interest  at  4  per  cent. ;  or,  in  the 
alternative,  that  such  sum  and  interest  might  be  apportioned  among 
the  freehold  and  copyhold  hereditaments  and  the  policies,  and  that 
the  plaintiffs  might  be  declared  entitled  to  the  difference  (if  any) 
between  the  sum  paid  by  them  (1585Z.  19«.  Id.)  and  the  amount 
for  which  the  policies,  taken  rateably  as  against  freeholds  and 
copyholds,  were  a  security. 

MoU,  Q.  C,  and  Surrage  (for  H.  Stevens),  for  the  plaintiffs,  con- 
tended that  it  was  contrary  to  the  policy  of  the  law,  as  well  as  to 
the  terms  of  the  contract  in  this  case,  to  allow  the  estate  of  an 
insurer  who  had  thus  violated  the  condition  of  the  policy  to  derive 
any  benefit  from  it.  Here  the  mortgagee  had  two  kinds  of  secu- 
rity; he  chose  to  exhaust  the  one  for  the  benefit  of  the  other, 
but  the  plaintiffs,  who,  but  for  the  mortgage,  would  have  been 
under  no  liability  on  the  policy,  were  entitled  to  take  the  place  of 
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the  mortgagee  in  respect  of  the  security  which  he  had  elected  not 
to  pursue.  This  case  was  to  be  distinguished  from  Cook  vs. 
Blaekf  1  Hare  390,  for  there  the  policy  was  the  only  security. 
They  also  referred  to  The  Amicable  Society  vs.  BoUandj  2  D.  fc 
0.1. 

CHffardy  Q.  C,  and  Osborne  Morgan^  for  the  defendants,  argued 
that  the  court  must  look  only  at  the  terms  of  the  contract ;  the 
plaintiffs  undertook  certain  risks,  one  of  which  was  that  the 
amount  secured  on  the  policy  should  under  any  circumstances  be 
paid  to  the  extent  to  which  it  might  have  been  made  the  subject 
of  assignment  for  valuable  consideration.  To  entitle  them  to  re- 
cover against  the  estate  of  the  insurer  must  be  the  subject  of 
express  stipulation.  It  was  impossible  to  maintain  that  policies  of 
life  insurance  were  in  the  nature  of  contracts  of  suretyship  or 
indemnity :  Dalbt/  vs.  The  India  and  London  Life  Assurance 
Company^  18  Jur.  1025;  Bolland  vs.  Disney j  3  Russ.  351. 
In  case  of  a  sale  out  and  out,  or  of  a  mortgage  of  the  policy 
solely,  it  was  clear  the  plaintiffs  could  not  have  set  up  any  claim 
like  the  present.  The  plaintiffs  must  go  so  far  as  to  say  that  in 
case  of  a  deficiency  of  the  freeholds  and  copyholds,  they  would  be 
entitled  to  recover  out  of  the  insurer's  general  estate.  It  was  a 
rule  that  the  policy  was  to  be  construed  most  strongly  against 
the  insurance  company :  Dufaur  vs.  The  Professional  Life  As9wr- 
ance  Company ^  25  Beav.  699. 

Roltj  in  reply,  maintained  that  by  expression  of,  or  by  neces- 
sary implication  from,  the  terms  of  the  contract,  this  policy  was 
absolutely  void  quoad  the  insurer ;  the  only  question  was,  what 
were  the  rights  of  the  parties  in  the  absence  of  assignment  ? 

VICE-CHANCELLOR  WooD  Said  that  the  question  raised  in  this 
suit  was  undoubtedly  new,  the  only  case  that  at  all  touched  upon 
it  being  that  of  Cook  vs.  Black.  There  were  two  points  to  be  con- 
sidered :  first,  what  was  the  position  of  the  parties  in  the  first 
instance ;  secondly,  how  was  that  position  affected  by  the  payment 
of  the  money  to  the  mortgagee.  He  considered  no  question  could 
arise  upon  the  correspondence  as  containing  any  agreement  which 


LIFE  ASSURANCE  SOCIETY  t8.  LAMB.  689 

should  affect  the  rights  of  the  parties  in  equity.  First,  then,  the 
terms  of  the  policy  were,  that  in  the  event  which  had  happened  it 
should  be  void  except  to  a  certain  extent,  namely,  the  amount  for 
which  it  stood  as  security  by  the  assignments.  A  period,  there- 
fore, must  be  fixed  at  which  that  amount  should  be  ascertained. 
This  policy  was  understood  to  be  payable  at  the  expiration  of 
three  months  from  proof  of  the  death  of  the  insured ;  that  was  ac- 
cordingly  the  period  for  ascertaining  its  value,  which  would  then 
be  the  extent  of  the  interest  of  the  assignee.  Looking,  in  the 
next  place  at  the  object  of  these  contracts,  he  was  of  opinion  that 
they  were  not  merely  for  the  benefit  of  the  insurer's  estate  after 
his  death,  but,  in  the  language  of  Wiqram,  V.  C,  in  Cook  vs. 
Blacky  to  be  used  as  an  negotiable  security ;  and  the  condition 
relative  to  assignment  was  intended  to  give  it  more  value  as  such. 
In  all  these  cases  it  was  of  importance  to  look  at  the  words  of  the 
condition,  and  those  used  in  the  present  instance  made  the  case 
much  stronger  in  favor  of  the  defendant  than  the  expressions  in 
the  case  referred  to.  There  it  was  said  that  if  the  interest  of 
the  parties  claiming  under  an  assignment  were  less  than  the  sum  in- 
sured, they  should  be  « indemnified"  to  the  extent  of  such  interest, 
thus  affording  some  ground  for  the  contention  that  the  policy  was 
in  the  nature  of  a  contract  for  indemnity,  and  gave  rise  to  an 
inquiry  as  to  what  other  securities  were  in  the  hands  of  the 
mortgagee.  That  could  not  be  maintained  in  the  present  case. 
Now  it  was  clear  that,  looking  at  the  general  object  of  these 
policies,  and  the  terms  of  that  before  him,  upon  an  assignment  of 
the  entire  interest  by  way  of  sale,  the  society  could,  in  the  event 
that  had  happened  in  the  present  case,  have  no  claim  to  recover 
the  amount  which  they  would  be  bound  to  pay  from  the  estate  of 
the  insurer ;  so  also  in  the  case  of  a  mortgage  of  the  policy  alone. 
He  had,  therefore,  only  to  consider  whether  there  was  anything 
in  the  circumstance  that  other  securities  were  included  with  the 
policy,  to  entitle  to  place  the  society  in  a  different  position  ;  he 
could  not  see  that  there  was  anything  in  this  circumstance.  The 
only  question  to  be  asked  was,  what  was  the  <<  extent  of  the 
interest  acquired  as  security  ?*'     In  the  present  case  that  was  to 
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the  extent  of  the  whole  policy  at  the  period  when  the  claim  became 
payable.  Secondly,  the  money  having  been  actually  paid  by  the 
society,  he  thought  the  position  was  still  less  favorable.  It  might 
be  a  question  whether,  before  payment,  they  might  have  filed  a 
bill  to  redeem,  or  to  charge  the  other  securities.  But  when  the 
period  at  which  the  value  of  the  policy  was  to  be  ascertained  had 
gone  by,  there  could  be  no  taking  a  proportion  between  the  two 
sorts  of  securities ;  the  real  estate  might  have  increased  or  de- 
creased in  value,  and  the  whole  state  of  things  have  been  altered. 
This  consideration  disposed  of  the  alternative  part  of  the  plaintiffs' 
prayer.  On  the  whole  case  the  plaintiffs  had  failed,  and  this  bill 
must  therefore  be  dismissed  with  costs. 


•^M- 


Rolls  Court. 

ABADAM  V9.  ABADAH. 

A  testator  directed  an  annuity  to  be  paid  oat  of  his  personal  estate  "  without  any 
deduction  whaterer  :'* — Held,  that  the  income  tax  was  payable  by  the  anuuitant. 

The  question  in  this  case  was,  whether  an  annuity  of  5002. 
directed  by  a  testator  to  be  paid  out  of  his  personal  estate,  '^  with- 
out any  deduction  whatever,  was  payable  free  from  income  tax.*' 

Selwyuy  Q.  C,  for  the  trustees. — The  language  in  the  case  of 
Festing  vs.  Taylor,  3  B.  &  S.  235,  reversing  3  B.  &  S.  217,  which 
would  be  relied  upon  on  the  other  side,  was  much  stronger ;  for 
there  the  rent-charge  was  directed  to  be  paid,  free  from  all  deduc- 
tions and  assessments,  whether  imposed  upon  the  rent-charge  or 
on  the  owner  of  the  rent-charge.  Income  tax  was  imposed  upon 
the  person,  and  was  not  properly  a  "  deduction." 

CoUy  Q.  C,  for  the  annuitant. — An  annuity  payable  out  of  per- 
sonal estate  stood  on  a  different  footing  from  a  rent-charge  issuing 
out  of  land ;  and  this  distinction  was  drawn  in  the  5  &  6  Vict.  c. 
35,  ss.  89  and  102  (Income  Tax  Act).  Festiny  vs.  Taylor  was  a 
direct  authority  in  favor  of  the  annuitant. 

Selwyn,  in  reply. 
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Sir  J.  RoMiLLYy  M.  R. — I  have  looked  very  carefully  at  the 
cases,  and  they  all  lay  down  the  principle  that  it  is  a  question  of 
intention  to  be  gathered  from  the  will  whether  income  tax  is  to  be 
deducted.  The  expression  ^^  free  from  all  deductions"  does  not 
of  itself  include  income  tax.  Suppose  a  legacy  of  10002.  or  an 
annuity  represented  by  a  sum  of  10002.  stock  is  given  to  A.  B., 
free  from  all  deductions,  there  can  be  no  question  that  the  person 
receiving  the  10002.  will  have  to  pay  income  tax  de  anno  in  annum 
on  the  dividends  as  they  accrue  due.  Income  tax  is  not  properly 
a  deduction ;  it  is  a  tax  on  the  income  of  the  legatee  from  what- 
ever source  the  income  is  derived.  The  whole  of  the  cases  which 
have  been  referred  to  proceed  upon  the  foundation,  that  if  the 
testator  expressly  points  to  the  income  tax,  and  directs  an  annuity 
to  be  paid  free  from  income  tax,  that  is  so  much  addition  to  the 
annuity ;  and  the  Exchequer  Chamber  has  determined  that,  not- 
withstanding the  policy  of  the  law  and  the  provisions  in  the  act  of 
Parliament,  a  testator  may,  if  he  thinks  fit,  direct  an  annuity  to 
be  paid  free  from  income  tax.  I  am  of  opinion  that  the  testator 
has  not  done  so  in  the  present  case,  and  that  such  an  intention  is 
not  to  be  gathered  from  the  language  of  the  will.  I  am  of  opinion, 
therefore,  that  income  tax  ought  to  be  deducted. 


■  <■»  ■ 
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Covenant — ReUau. — By  a  deed  of  even  date  with  a  lease,  the  lessor 
covenanted  that  the  lessee  should  retain  part  of  each  year's  rent  until 
satisfaction  of  a  debt  due  from  the  lessor  to  the  lessee :  ffeldf  that  though 
the  covenant  might  be  pleaded  at  law  as  a  release  pro  tanto  of  the  rent, 
this  was  only  to,  avoid  circuity  of  action,  and  the  covenant  was  not  for  all 
purposes  a  release :  Ledger  vs.  Stanton,  2  Johns.  &  H.  687. 


1  From  the  Digest  of  EDglish  Decisions  for  1863.  The  letters  at  the  end  of  the 
paragraphs  indicate  the  oourts  in  which  the  cases  were  decided,  and  the  Jurist^ 
Law  Times,  Law  Journal,  Weekly  Reporter,  and  other  pubUcatlona  in  whioh  the/ 
are  reported. 
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Therefore,  ilie  lessee  haying  specially  bequeathed  the  premises  subject 
to  the  rent :  Held^  as  between  the  executors  and  the  specific  legatees,  that 
the  specific  legatees  took  subject  to  the  whole  ren.t,  and  that  the  benefit 
of  the  covenant  for  reduction  of  rent  went  to  the  executors :  Id. 

Covenant — Running  with  and  Binding  on  Land,  and  Restrictive. — ^A 
covenant  to  use  a  house  as  a  dwelling-house  only,  is  a  covenant  running 
with  the  knd:  Wilkinson  vs.  Rogers,  12  W.  R.  119;  9  L.  T.,  N.  S. 
434  R. 

A  sub-lessee  who  was  bound  by  a  covenant  in  a  lease  to  use  a  particu- 
lar house  as  a  dwelling-house  only,  put  up  a  notice  in  the  window  of  it  as 
follows:  ^^Alpheus  Andrews,  Coal-office;  and  at  the  Coal  Exchange/' 
Orders  were  taken  by  him  for  coal  at  the  house,  but  no  coal  was  actually 
supplied  there  to  customers,  and  the  house  wafi  in  other  respects  used  as 
a  dwelling-house.  Upon  a  motion  by  the  reversioner  for  an  injunction  to 
restrain  the  lessee  and  sub-lessee  from  putting  up  the  nodce,  or  usii^  the 
house  otherwise  than  as  a  dwelling-house  only :  Held,  that  the  injunction 
must  be  granted  :  Jd. 

An  adjoining  house  held  under  the  same  landlord  was,  after  the  grant- 
ing of  the  lease,  occupied  for  two  years  by  a  photographer,  who  exposed 
photographs  and  frames  for  sale,  but  had  ceased  to  be  so  occupied  before 
the  filing  of  the  bill :  Held,  that  the  right  to  enforce  the  covenant  was 
not  thereby  forfeited  under  the  proviso,  as  the  user  of  the  adjoining  house 
by  the  photographer  had  been  stopped :  Id. 

Semble,  such  user  was  not  a  conversion  into  a  shop,  since  the  front  of 
the  house  had  not  been  altered  :  Id. 

An  owner  in  fee  of  two  plots  of  land  demised  the  first  for  a  hotel^  and 
covenanted  that  he  w6uld  not  let  any  house  or  land,  within  a  certain 
distance  of  it,  to  be  used  as  a  hotel.  He  demised  the  second  plot,  which 
was  within  the  distance,  to  another  person.  The  defendant  purchased 
the  reversion  of  the  second  plot,  and  afterwards  bought  up  the  lease  of  it, 
but  with  notice  of  the  restrictive  covenant  relating  to  the  first  plot :  HM, 
that  he  was  in  equity  bound  by  the  covenant :  Jay  vs.  Richardson,  80 
Beav.  5fi3. 

Hel4f,  on  the  construction  of  the  covenant  on  the  part  of  a  lessor  not  to 
"  let"  any  house,  or  any  land  for  the  erection  of  any  house  to  be  used  as 
a  hotel,  that  the  lessor,  and  thohe  who  claimed  under  him,  could  not  allow 
any  of  his  hind  to  be  used  for  that  purpose :  IcL 
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Where  an  estate  is  vested  in  trustees  who  sell  plots  for  builfling,  subject 
to  restrictive  covenants,  each  purchaser  has  an  eqoity  against  the  other 
purchaser  to  compel  the  observance  of  the  covenants:  Easttcood  vs. 
Leaver,  12  W.  R.  195— L.  J. 

Such  equity  may  be  lost  by  acquiescence  :  Id. 

In  a  suit  to  enforce  such  an  equity  the  trustees  are  necessary  parties, 
and  the  remaining  purchasers  ought  to  be  represented  on  the  record :  Id. 

Forgery. — The  drawer  of  a  check  on  a  bank  which  was  duly  honored, 
and  returned  to  him  by  the  bank,  afterwards  altered  his  signature  in  order 
to  give  it  the  appearance  of  forgery,  and  to  defraud  the  bank,  and  cause 
the  payee  of  the  check  to  be  charged  with  forgery :  Held,  that  this  altera- 
tion did  not  constitute  a  forgery :  Brittain  vs.  Bank  of  London,  3  F.  & 
F.  465;  11  W.  R.  569;  8  L.  T.,  N.  S.  382— Q.  B. 

Making  a  false  entry  in  what  purports  to  be  a  banker's  pass-book,  with 
intent  to  defraud,  is  a  forgery :  Reg.  y9.. Smith,  1  L.  &  0.,  C.  0.  168. 

Larceny. — A  lady  wishing  to  get  a  railway  ticket  (the  price  of  which 
was  10s.),  finding  a  crowd  at  the  pay-place  at  the  station,  asked  the 
prisoner,  who  was  nearer  in  to  the  pay-place,  to  get  a  ticket  for  her,  and 
handed  him  a  sovereign  to  pay  for  it.  lie  took  the  sovereign  intending 
to  steal  it,  and  instead  of  getting  the  ticket,  ran  away :  Held,  that  he 
was  guilty  of  larceny  at  common  law  :  Reg.  vs.  Thompson,  9  Cox  C.  G. 
244;  1  L.  &  C,  C.  C.  225;  32  L.  J.,  M.  C.  53. 

A  prosecutor  found  a  check,  and  being  unable  to  read,  showed  it  to  the 
prisoner.  The  prisoner  told  him  that  it  was  only  an  old  check  of  the 
Royal  British  Bank,  and  kept  it.  He  afterwards  made  excuses  for  not 
giving  it  up  to  the  prosecutor,  withholding  it  from  him  in  the  hopes  of 
getting  the  reward  that  might  be  offered  for  it :  Held,  that  these  facts 
did  no£  show  such  a  taking  as  was  necessary  to  constitute  larceny  :  Reg. 
vs.  Gardner,  1  L.  &  C,  C.  C.  243 ;  9  Cox  C.  c'  253. 

ABSTRACTS   OF   RECENT   AMERICAN    DECISIONS. 

SUPREME   COURT   OP   THE   UNITED   STATES.* 

Admiralty  Practice — Exceptions  to  Commissioner's  Report. — Parties 
excepting  to  a  report  of  a  commissioner  in  admiralty  proceedings,  must 
state,  with  reasonable  precision,  the  grounds  of  their  exceptions,  with  the 
mention  of  such  other  particulars  as  will  enable  the  court  to  ascertain, 

From  J.  W.  Wallace,  Esq.,  Reporter;  to  appear  in  Vol.  I.  of  his  Reports. 
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witbont  nnreasonable  examination  of  the  record,  what  the  basis  of  the 
exception  is :  Ex.  gr.,  "  If  the  exception  be  that  the  commissioner  re- 
ceiTcd  ^*  improper  and  immaterial  evidence,"  the  exception  should  show 
what  the  evidence  was.  If  that  "  he  had  no  evidence  to  justify  his  re- 
port," it  should  set  forth  what  evidence  he  did  have.  If  that  '*  he 
admitted  the  evidence  of  witnesses  who  were  not  competent,"  it  should 
give  their  names,  and  specify  why  they  were  incompetent,  what  they 
swore  to,  and  why  their  evidence  ought  to  have  been  rejected :  The  Com- 
mander in  Chief, 

This  same  necessity  for  specification,  it  is  declared — though  the  case 
was  not  decided  on  that  ground,  the  point  not  having  been  raised  on 
argument — exists  in  a  high  degree  in  regard  to  an  answer  put  in  to  an 
admiralty  claim,  which  answer  ought  to  be  Aill,  explicit,  and  distinct; 
and  hence  a  defence  to  a  libel  for  collision^  which  sets  forth  that  the 
injured  vessel ''  lay  in  an  improper  manner,  and  in  an  improper  place," 
without  showing  in  any  respect  wherein  the  manner  or  why  the  place 
was  improper,  is  too  indefinite :  Id. 

Objections  to  want  of  proper  parties  being  matter  which  should  be 
taken  in  the  court  below,  a  party  cannot,  in  an  admiralty  proceeding  by 
the  owners  pf  a  vessel  to  recover  damages  for  a  cargo  lost  on  their  ship 
by  collision,  object  here,  for  the  first  time,  that  tl^e  owners  of  the  vessel 
were  not^he  owners  of  the  cargo,  and  therefore  that  they  cannot  sustain 
the  libel.  Independently  of  this,  as  vessels  engaged  in  transporting 
merchandise  from  port  to  port  are  "carriers"  if  not  exactly  "common 
carriers,''  and  as  carriers  are  liable  for  its  proper  custody,  transport,  and 
delivery,  so  that  nothing  but  the  excepted  perils  of  the  sea,  the  act  of 
God,  or  public  enemies,  can  discharge  them,  it  would  seem  that  they 
might  sustain  the  action  within  the  principle  of  the  Propeller  Commerce^ 
1  Black  682 :  Id. 

Suit/or  Debt — Defence  that  Debt  arose  from  receipt  of  void  BitU-^ 
^  Bill  of  Foreclosure — Execution  under — Practice. — It  is  no  defence  to  a 
suit  for  debt  that  the  debt  arose  from  the  receipt  of  the  bills  of  a  bank 
that  was  chartered  illegally  and  for  fraudulent  purposes,  and  that  the  bills 
were  void  in  law,  and  finally  proved  worthless  in  fact;  the  bills  themselves 
having  been  actually  current  at  the  time  the  defendants  received  them, 
and  they  not  having  proved  worthless  in  his  hands,  nor  he  being  bound 
to  take  them  back  from  persons  to  whom  he  had  paid  them  away :  Orchard 
vs.  Hughes. 
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When  a  bond  is  given  for  appeal  in  a  bill  of  foreclosure  of  mortgage, 
the  condition  of  the  bond  being  simply  that  the  appellant  shall  pay  costs 
and  damages,  it  does  not  operate  to  stay  a  sale  of  mortgaged  premises 
already  decreed :  Id, 

Execution  cannot  issue  on  a  decree  for  foreclosure  of  a  mortgage  in 
chancery  for  the  balance  lefb  due  after  a  sale  of  the  mortgaged  premises 
{Noonan  vs.  Lte^  2  Black  499,  recognised),  and  this  (by  opinion,  how- 
ever,  of  but  a  majority  of  the  court)  applies  to  the  Territorial  Court  of 
Nebraska,  as  much  as  to  the  courts  of  states  organized  under  the  Judi- 
ciary Act  of  1789 :  Id, 

Patent  Machine — Grant  of"  Right  to  make  and  use — Duration  of 
Right — Parol  Evidence  to  prove  Contracts. — A  grant  of  a  right  by  a 
patentee  to  make  and  use,  and  vend  to  others  to  be  used,  a  patented 
machine,  within  a  term  for  which  the  patent  has  been  granted,  will  give 
the  purchaser  of  machines  from  such  grantee  the  right  to  use  the  machine 
patented  as  long  as  the  machine  itself  lasts ;  nor  will  this  right  to  use  a 
machine  cease  because  an  extension  of  the  patent,  not  provided  for  when 
the  patentee  made  his  grant,  has  since  been  allowed,  and  the  machine 
sold  has  lasted  and  is  used  by  the  purchaser  within  the  term  of  time 
covered  by  this  extension.  The  rule  differs  from  that  applied  to  the 
assignee  of  the  right  to  make  and  vend  the  thing  patented,  who  holds  a 
portion  of  the  franchise  which  the  patent  confers,  and  whose  right  of 
course  terminates  with  the  term  of  the  patent,  unless  there  is  a  stipulation 
to  the  contrary :  Bloomer  vs.  MiUinger. 

Bloomer  vs.  McQuewan^  14  How.  549,  and  Chaffee  vs.  The  Boston 
Belting  Co.,  22  Id.  223,  approved. 

How  far  parol  proof  may  be  introduced  to  show  verbal  agreements  of 
the  parties  at  the  time  when  deeds  were  executed,  and  so  to  prove  mistake 
or  fraud  in  not  executing  what  it  was  understood  should  be  executed^ 
discus.sed  but  not  decided  :  Id, 

Statute  authorizing  Consolidation  of  Connecting  Roads — Effect  on 
Contracts — Practice — Pleading. — The  statute  of  Indiana,  passed  Febru- 
ary 23d,  1853,  which  authorizes  connecting  railroad  corporations  to  merge 
and  consolidate  their  stock,  and  make  one  joint  company  of  the  roads  thus 
connected,  causes,  when  the  consolidation  is  effected — as  is  declared  by 
the  Supreme  Court  of  the  state,  in  McMahon  vs.  Morrison^  16  Ind.  172 — 
a  dissolution  of  the  previous  companies,  and  creates  a  new  corporation, 
with  new  liabilities  derived  from  those  which  have  passed  out  of  exist- 
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enoe.  Hence^  where  the  declaration  avers  that  the  defendant  had  agreed 
that  stock  of  a  particular  railroad  in  Indiana  should  be  worth  a  certain 
price  at  a  certain  time  and  in  a  certain  place,  and  the  plea  sets  up  that 
under  the  above-mentioned  statute  of  February  23d,  1853,  the  stock  of  the 
railway  named  was  merged  and  consolidated  by  the  consent  of  the  party 
suing  with  a  second  railway  named,  so  forming  "  one  joint  stock  company 
of  the  said  two  corporations,''  under  a  corporate  name  stated,  such  plea  is 
good,  though  it  does  not  aver  that  the  consolidation  was  done  without  the 
consent  of  the  defendants.  And  a  replication  which  tenders  issue  upon 
the  destruction  of  the  first  company,  and  upon  the  fact  that  its  stock  is 
destroyed,  rendered  worthless,  and  of  no  value,  traverses  a  conclusion  of 
law,  and  is  bad  :   Clearwater  vs.  Meredith  et  al, 

Snch  a  plea  as  that  just  mentioned  contains  two  points,  and  two  points 
only,  which  the  plaintiff  can  traverse,  the  fact  of  consolidation  and  the 
fact  of  consent,  and  these  must  be  denied  separately.  If  denied  together, 
the  replication  is  double  and  bad :  Id, 

When  a  plaintiff  replies  to  a  plea,  and  his  replication  being  demurred 
to,  is  held  to  be  insufficient,  and  he  withdraws  that  replication  and  sub- 
stitutes a  new  one — the  substituted  one  being  complete  in  itself,  not 
referring  to  or  making  part  of  the  one  which  preceded — he  waives  the 
right  to  question  in  this  court  the  decision  of  the  court  below  on  the 
sufficiency  of  what  he  had  first  replied.  The  same  is  true  when  he  aban- 
dons a  second  replication,  and,  with  leave  of  the  court,  files  a  third  and 
last  one :  Id,  \ 

On  demurrer  to  any  of  the  pleadings  which  are  in  bar  of  the  action, 
the  judgment  for  either  party  is  the  same  as  it  would  have  been  on  au 
issue  in  fact  joined  upon  the  same  pleading,  and  found  in  favor  of  the 
same  party  ]  and  judgment  of  nil  capiat  should  be  entered,  notwithstand- 
ing there  may  be  one  or  more  issues  of  fact,  because,  upon  the  whole,  it 
appears  that  the  plaintiff  had  no  cause  of  action.  This  rule  of  pleading 
declared  and  applied :  Id, 

SUPREME  COURT  OF  MASSACHUSETTS^ 

Accommodation  Note —  Usury — Notice. — If  an  accommodation  note  *s 
disposed  of  by  the  payee  for  less  than  its  face,  the  transaction  is  usurious, 
although  the  indorsee  takes  it  without  notice  that  it  was  an  accommoda- 
tion note :    WTiitten  vs.  Uayden, 

1  From  Charles  Allen,  Esq.,  Reporter;  to  appear  in  Vol.  VII.  of  his  Reports. 
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Sale — Mistake  of  Fact — Rescission  hy  Agent. — ^The  omission  to  discover 
the  want  of  a  signature  to  the  indorsement  of  a  bill  of  lading  of  goods 
which  have  been  purchased  and  agreed  to  be  forwarded,  is  such  a  mistake 
of  fact  as  will  entitle  the  purchaser  to  recover  back  money  which  he  has 
paid  to  the  agent  of  the  vendor  upon  a  draft  for  the  price,  with  the  imper- 
fect bill  of  lading  annexed ;  and  the  agent  may  properly  yield  to  a  demand 
for  such  repayment,  without  a  suit,  and  if  he  has  done  so,  he  is  not  liable 
to  an  action  by  his  principal :   Quimhy  vs.  Carr, 

Alien — Suit  in  State  Court — Seaman — Shipping  Articles, — One  alien 
may  sue  another  m  the  courts  of  this  commonwealth  upon  a  contract  made 
abroad,  if  the  parties  are  transiently  here :  Roberts  vs.  Knights, 

A  seaman  is  not  bound  by  shipping  articles,  which  describe  the  con- 
templated voyages  of  the  vessel  as  follows :  ''  From  Liverpool  to  Calcutta, 
thence  if  required  to  any  ports  or  places  in  the  Indian,  Pacific,  and 
Atlantic  Oceans,  and  China  and  Eastern  Seas,  thence  to  a  port  for  orders, 
and  to  the  continent  of  Europe,  if  required,  and  back  to  a  final  port  of  dis- 
charge in  the  United  Kingdom;  the  term  not  to  exceed  three  years:"  Id. 

A  seaman  who,  having  sailed  under  shipping  articles  which  are  void, 
has  left  the  vessel  without  the  consent  of  the  master,  at  a  port  where 
another  seaman  might  readily  be  procured  to  supply  his  place,  may  recover 
his  wages  to  that  time,  although  an  entry  has  been  made  in  the  log-book 
that  he  has  deserted  :  Id. 

Agreement — Specific  Performance — Mistake — Equity, — A  bill  in  equity 
may  be  maintained  for  the  specific  performance  of  an  agreement  to  trans- 
fer shares  of  a  corporation  upon  the  payment  at  maturity  without  grace 
of  a  note  given  for  the  price  thereof,  although,  owing  to  a  mistake  as  to 
the  phraseology  of  the  agreement  and  note,  payment  of  the  amount  is  not 
offered  until  the  last  day  when  it  would  have  become  due  if  the  note  had 
been  made  in  the  usual  form,  if  there  were  circumstances  to  excuse  the 
mistake,  and  to  show  that  the  defendant  ought  not  to  avail  himself 
thereof:   Toddys.  Taft, 

Equity — Amendment  after  Demurrer — Laches, — In  a  suit  in  equity 
brought  to  enforce  against  directors  of  a  manufacturing  corporation  a 
personal  liability  for  the  corporate  debts,  under  Revised  Statutes,  oh.  38, 
§  25,  the  plaintiff  will  not  be  allowed  to  amend  his  bill  ailer  a  demurrer 
to  it  has  been  sustained,  and  after  his  demand  is  barred  by  the  Statute 
of  Limitations,  provided  he  has  been  guilty  of  great  laches  in  the  prose- 
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cution  of  his  suit,  and  in  applying  for  leave  to  file  an  amendment :  Mer- 
chanU'  Bank  vs.  Stevenson  et  al. 

Assault  and  Battery — Damages. — In  an  action  for  an  assault  and 
batteiy,  the  plaintiff  cannot  be  allowed,  for  tlie  purpose  of  showing  special 
damages,  to  prove  that  by  reason  thereof  he  lost  a  position  to  which  he 
was  about  to  be  appointed,  although  the  declaration  contains  averments 
to  that  effect :  Brown  vs.  Cummings, 

Senior  Counsel — Liability  of  Party /or  Services. — A  party  to  a  suit, 
in  which  the  employment  of  senior  counsel  is  necessary,  is  liable  for  the 
reasonable  value  of  the  services  of  a  counsellor  at  law  who  acts  as  senior 
counsel  at  the  trial,  in  his  presence,  in  consultation  with  him,  and  without 
objection  from  him,  under  a  retainer  for  that  purpose  by  the  attorney  of 
record,  although  there  was  a  secret  agreement  between  him  and  the 
attorney  of  record  that  such  services  should  be  paid  for  by  the  latter : 
Brigham  vs.  Foster. 

Lease — Time  of  commencing. — A  lease  for  a  term  of  years  "from  the 
1st  day  of  July,''  begins  on  the  2d  of  July  :  Atkins  vs.  Sleeper. 

Adjoining  Lands — Uncertain  Boundary — Oral  Agreement  as  to. — If 
the  owners  of  lota  are  in  doubt  as  to  the  dividing  line  between  them,  and 
fix  the  line  by  an  oral  agreement,  and  occupy  according  to  such  agree- 
ment, no  exception  lies  to  an  instruction  to  the  jury  that  '^  although  the 
presumption  is  that  such  was  the  true  line,  yet  if  it  could  be  shown  not 
to  be  so,  such  oral  agreement  and  occupation  would  not  bind  the  parties 
nor  fix  their  rights,  unless  the  line  had  been  adhered  to  for  the  full  term 
of  twenty  years  :  Proprietors  of  Liverpool  Whar/\8.  Prescott. 

If  a  boundary  line  has  been  erroneously  run  between  adjoining  owners 
of  land  without  fraud,  and  under  a  mutual  mistake,  there  being  no  deter- 
mination of  the  line  by  arbitration  or  other  judicial  decision,  one  owner 
is  not  estopped  from  claiming  his  land  to  the  true  line,  because  the  other 
has  with  his  knowledge  erected  buildings  or  incurred  expense  in  conse- 
quence of  the  mistake  :  Id. 

Tn^lvency — New  Promise  to  pay. — A  new  promise  in  writing  to  pay  a 
debt,  made  after  the  commencement  of  proceedings  in  insolvency,  and 
before  the  granting  of  a  certificate  of  discharge,  is  valid  and  binding : 
Lerow  vs.  Wilmarth. 

Bankruptcy — Plea  o/  Discharge. — In  New  York,  a  discharge  in  bank- 
ruptcy may  be  pleaded  in  bar  to  an  action  upon  a  judgment  recovered  in 
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that  state  before  the  granting  of  a  discharge,  but  after  the  commencement 
of  the  proceedings  in  bankruptcy,  upon  a  debt  which  existed  prior  to  the 
commencement  of  such  proceedings ;  and  the  same  defence  may  be  made 
to  an  action  brought  upon  such  judgment  in  this  commonwealth :  Hag- 
ycTty  et  al.  vs.  Amory. 

Married  Woman — Trustee — Money  lent  to  Husband. — If  a  portion  of 
trust  funds,  the  income  of  which  is  to  be  paid  to  a  married  woman  for  her 
life,  and  after  her  death  to  her  husband  for  his  life,  with  remainder  over 
of  the  principal  fund,  is  lent  to  the  husband  upon  his  note  payable  with 
interest  semi-annually,  and  it  is  agreed  by  all  the  parties  that  the  trustee 
shall  not  collect  the  interest,  in  order  to  avoid  the  trouble  of  receiving  the 
name  from  the  husband  and  paying  it  over  to  the  wife,  and  in  pursuance 
of  this  agreement  the  trustee  omits  for  more  than  six  years  to  collect  the 
interest,  the  note  is  not  thereby  barred  by  the  Statute  of  Limitations ;  but 
the  trustee  may  set  off  the  same  in  equity,  after  the  wife's  death,  against 
a  claim  of  the  husband  for  the  income :  Upham  vs.  Wyman, 

COURT  OF   APPEALS   OP  NEW   YORK.^ 

Agent  or  Servant  under  Contract — Death  of- — Measure  of  Compensa- 
tion for  Services, — The  compensation  of  an  agent  or  servant,  employed 
under  a  special  contract,  the  complete  performance  of  which  is  prevented 
by  his  sickness  and  death,  is  not  confined  to  a  quantum  meruit ^  but  is  to 
be  measured  by  the  contract :   Clark  vs.  Gilbert. 

Whether  the  compensation  is  to  be  reduced  by  an  allowance  in  the 
nature  of  damages  for  a  loss  of  profits  which,  but  for  the  agent's  death, 
would  have  accrued  to  the  principal  as*  a  result  of  his  further  services, 
quasre :  Id. 

An  agetit  was  employed  to  superintend  an  engineer  work  under  a  con- 
tract by  which  he  was  to  receive  as  wages  one-third  of  the  profits.  He 
died  after  a  considerable  portion  of  the  work  had  been  done,  and  it  was 
completed  afterwards  at  a  large  profit.  The  case  not  showing  how  the 
profits  were  distributed  as  to  time,  they  are  to  be  deemed  to  have  accrued 
rateably  in  proportion  to  the  amount  and  cost  of  the  work  accomplished, 
and  his  compensation  is  measured  by  one-third  of  such  a  proportion  of 
the  whole  profits  as  the  cost  of  the  work  done  at  the  time  of  his  death 
bears  to  the  entire  cost  of  the  work  when  completed :  Id, 


1  To  appear  in  Vol.  XII.  of  £.  P.  Smith's  Reports. 
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Purchau  hy  Execution-creditor  under  a  previous  Execution — EUoppd 
—An  ezecution-oreditor  who,  at  the  sale  of  hia  debtor's  chattel  upon  a 
previous  execution,  purchased  it  subject  to  a  mortgage  which  the  officer 
making  the  sale  assumed  to  be  a  valid  lien  prior  to  both  executions,  is 
estopped  from  disputing  the  validity  of  such  mortgage :  Horioti  vs.  Davis. 

Landlord  and  Tenant — Destruction  of  Building  %  Fire — Discharge 
from  Covenant  to  pay  Rent. — At  common  law,  and  independently  of  the 
statute,  ch.  345  of  I860,  the  lessee  of  apartments  in  the  upper  story  of  a 
building,  where  there  is  no  covenant,  by  either  landlord  or  tenant,  to 
rebuild,  is  discharged  from  his  covenant  to  pay  rent  by  the  burning  of  the 
building,  so  that  his  enjoyment  of  the  space  in  air  demised  to  him  be* 
comes  thereby  impracticable :   Graves  vs.  Berdan, 

Otherwise,  it  seems^  where  the  demise  is  such  as  to  give  the  tenant  an 
interest  in  the  soil,  and  to  authorise  him  to  rebuild,  so  that  thereby  or 
otherwise  he  may  have  some  beneficial  enjoyment  of  the  demised  pre- 
mises :  Id. 

Agent — Fraudulent  Conduct  of- — LxahUity  of  Principal  for. — Where 
a  principal  authorized  an  agent  to  draw  and  negotiate  commercial  paper 
for  his  use,  and  by  a  course  of  dealing  in  the  recognition  of  such  paper, 
drawn  for  legitimate  purposes,  had  accredited  drafts  having  nothing  on 
their  face  to  discriminate  them  from  such  as  the  agent  had  the  right  to 
issue,  he  is  responsible  to  a  purchaser  for  value  and  without  notice,  though 
the  paper  was  issued  fraudulently  for  the  accommodation  of  a  third  party : 
Exchange  Bank  vs.  3fonteath  et  al. 

The  doctrine  of  Aymar  vs.  North  River  Bank,  3  Hill  263,  reaffirmed 
for  the  fourth  or  fifth  time,  notwithstanding  the  known  reversal  of  the 
judgment  in  that  case  by  the  late  court  for  the  correction  of  errors,  the 
reversal  remaining  unreported,  except  by  such  posthumous  remembrances 
as  the  present :  Id, 

Promissory  Notes — Rights  of  Indorsee. — ^The  transfer  of  bills  of  ex- 
change given  for  the  purchase  price  of  chattels,  but  not  accepted  in  abso- 
lute payment,  does  not  transfer  to  the  indorsee  any  right  of  action  against 
the  vendees  for  the  unpaid  purchase-money,  except  as  they  are  liable  on 
the  bills  :  Battle  vs.  Coit  et  al. 

Accordingly,  where  a  partner  sold  his  interest  in  the  firm  to  the  other 
members,  receiving  therefor  bills  to  which  some,  but  not  all,  of  them 
were  parties :  Held,  that  his  release  of  the  partners  not  liable  oh  the  bills 
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was  a  defence  to  a  suit  against  them  for  the  purchase-money  by  the 
indorsee  of  the  bills :  Id, 

Marine  Insurance — Total  Loss — Notice  of  Abandonment. — A  notice 
of  abandonment  to  the  underwriters  of  a  marine  policy  will  not  support  a 
claim  for  a  constructive  total  loss,  unless  it  states,  in  such  terms  as  to 
render  the  inference  clear,  that  the  damages  exceed  half  the  value  of  the 
subject  insured:  McConochie  vs.  The  Sun  Mutual  Ins.  Co. 

A  notice  held  insufficient  which  stated  that  a  vessel  containing  the 
sugar  insured  had  put  into  port  in  distress  with  several  feet  of  water  in 
her  hold ;  that  on  landing  the  cargo  it  was  found  very  seriously  damaged ; 
and  that  the  insured  abandoned  the  sugar  and  claimed  a  total  loss :   Id. 

SUPREME   COURT   OF  NEW   YORK.^ 

Assignment  for  the  benefit  of  Creditors — Dufi/  of  Assignee — Injunction 
— Statute  of  Limitations. — It  being  the  duty  of  an  assignee,  under  an 
assignment  to  him  in  trust  for  the  benefit  of  creditors,  to  take  care  of  and 
protect  the  assigned  property,  he  may  maintain  an  action  of  trespass 
against  any  person  who  interferes  therewith :  Mc  Queen  vs.  Babcock  et  al. 

The  bringing  of  such  an  action  by  the  assignee  against  one  who  as- 
sumes to  take  the  assigned  property  out  of  his  possession,  is  in  further- 
ance of  his  duty,  and  hence  is  not  an  intermeddling  with  the  property 
'improperly,  or  within  the  sense  and  meaning  of  an  injunction  order  pro- 
hibiting him  from  **  intermeddling  with,  receiving,  or  collecting"  any  of 
the  property  of  the  assignor :  Id. 

Such  an  injunction  is  no  bar  to  a  suit  against  the  sheriff,  for  taking  the 
assigned  property  out  of  the  hands  of  the  assignee ;  and  if  suit  is  not 
brought  within  three  years,  the  Statute  of  Limitations  will  be  a  good 
defence:  Id. 

Banks — Their  Liability  as  Collecting  Agents. — ^For  the  purposes  of 
protest,  a  collecting  agent  occupies  the  position,  and  is  held  to  the  obliga- 
tions, of  a  holder  of  commercial  paper  :  The  State  Bank  of  Troy  vs.  The 
Bank  of  the  Capital. 

'  In  the  case  of  a  bill  or  note  sent  to  a  bank  as  agent  for  collection 
merely,  in  the  absence  of  proof  of  an  express  contract  or  commercial 
usage,  it  is  not  obligatory  on  the  collecting  bank  to  notify  and  duly  charge 
all  the  prior  parties  to  the  paper,  but  only  its  own  principal  or  immediate 
indorser:  Id. 

1  From  Hon.  0.  L.  Barbour,  to  appear  in  Vol.  XLI.  of  his  Reports. 
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If  the  collecting  bank  undertakes  to  transmit  notices  of  protest  to  other 
parties  besides  its  immediate  indorser,  although  this  may  be  some  evi- 
dence of  an  agreement  to  notify  all  the  indorsers,  it  is  not  sujfficient 
evidence  of  such  an  agreement,  in  the  absence  of  proof  of  custom  or 
usage:  Id, 
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Rkforts  of  Cases  argued  and  determined  in  the  Supreme  Court  of  Judica- 
ture OF  the  State  or  Indiana,  with  Tables  of  Cases  and  Principal  Matters.  By 

•  _  

Michael  Kerr,  Official  Reporter.  Vol.  XXL,  containing  the  cases  decided  at 
the  Noyember  Term,  1863,  together  with  certain  Cases  decided  at  preTious 
terms,  and  held  over  on  petition  for  rehearing  and  otherwise.  Indianapolis, 
Indiana:  H.  H.  Dodd  &  Co.,  1864. 

This  is  a  long  title,  but  it  is  the  shortest  way  to  describe  the  contents 
of  the  book.  We  have  read  considerable  portions  of  the  volume  with  a 
good  deal  of  interest^  and  especially  the  cases  of  Sheen  vs.  Moriheinier  and 
Grijin  vs.  Wilcox,  where  the  right  to  discharge  prisoners  held  in  custody 
by  provost  marshals,  under  the  command  of  a  superior  military  officer, 
upon  habeas  corpus  issuing  from  a  judge  of  the  state  courts,  is  discussed 
at  length  and  maintained.  It  is  here  decided  that  the  Act  of  Congress 
of  March  3d,  1863,  assuming  to  indemnify  officers  for  such  arrest,  is 
unconstitutional.  This  involves  the  question  of  the  right,  under  the 
Constitution  of  the  United  States,  to  suspend  the  writ  of  habeas  corpus  in 
the  state  courts,  in  time  of  civil  war,  so  far  as  the  states  not  in  revolt  are 
concerned.  It  is  certainly  a  question  which  no  good  lawyer  or  far-seeing 
statesman  can  contemplate  without  a  deep  and  solemn  feeling  of  awe,  in 
consideration  of  its  momentous  bearing  upon  the  interests  of  civ'll  liberty 
throughout  the  world.  It  is  only  the  rash  and  inexperienced  who  can 
approach  such  a  question  with  an  air  of  levity  and  unconcern. 

It  has  always  seemed  to  us  that  the  magnitude  and  the  delicacy,  not 
to  say  perplexity,  of  this  question  has  not  been  fully  appreciated  by  most 
of  those  who  have  espoused  either  side  of  it.  It  is  not  our  purpose  here 
certainly  to  examine  that  question.  But  we  think  no  fair-minded  man 
can  fail  to  feel  a  deep  interest  in  examining  the  opinions  of  Mr.  Justice 
Pkrkins  in  these  cases. 

There  are  many  other  cases  of  importance  in  the  volume,  such  as  Tlit 
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Indiana  Central  Railway  vs.  Mundy,  where  the  liabiliij  of  the  companj 
for  the  negligence  of  its  employees  in  the  transportation  of  passengers 
upon  free  tickets,  with  the  following  condition  annexed  to  the  ticket, 
^*  It  is  agreed  that  the  person  accepting  this  ticket,  assumes  all  risk  of 
personal  injury,  and  loss  or  damage  to  property,  while  using  the  same  on 
the  trains  of  the  company/'  is  considered ;  and  the  rule  declares  that  the 
contract,  evidenced  by  the  ticket,  does  not  cast  upon  the  holder  any  risks 
arising  from  any  negligence  of  the  servants  of  the  company  in  running 
the  trains.  It  is  a  question  of  importance,  and  not  free  from  difficulty. 
We  believe  the  rule  above  declared,  is  a  salutary  one  on  the  ground  of 
policy  merely ;  but  we  should  probably  have  felt  compelled  to  annex  some 
qualifications,  which  are  not  distinctly  brought  out  in  the  opinion,  although 
fairly  enough  implied  probably. 

The  case  of  The  City  of  Madison  vs.  Whitney ,  where  the  rights,  duties, 
and  liabilities  of  stockholders  in  banks,  in  regard  to  taxation,  together 
with  the  right  to  tax  United  States  stocks,  is  extensively  considered, 
involves  questions  of  great  importance  and  magnitude.  The  case  of  Bell 
vs.  Cafferty  discusses  the  question  of  the  rights  and  duties  of  the  vendor 
and  vendee  of  personal  property,  where  payment  of  the  price  is  made  in 
forged  promissory  notes  indorsed  by  the  vendee. 

There  are  manv  other  valuable  cases  in  this  volume,  but  we  could  not 
here  notice  them.  The  volume  is  one  of  more  than  ordinary  value,  and 
is  prepared  with  great  labor  and  fidelity  by  Mr.  Kerr,  the  reporter.  We 
make  no  question  it  will  be  in  large  demand  in  other  states. 

I.  F.  R. 

Precedents  op  Ahebioan  Neutrality,  in  reply  to  the  Speech  of  Sir  Roundell 
Palmer,  Attorney-General  of  England,  in  the  British  House  of  Commons,  May 
13th,  1864.  By  George  Bemis.  Boston:  Little,  Brown  &  Co.,  1864.  8vo. 
Paper ;  pp.  88. 

The  cases  of  rebel  armed  vessels  fitted  out  in  English  ports,  l^unfortu- 
nately  becoming  numerous),  are  of  the  highest  legal  and  political  interest, 
and  must  at  no  very  remote  day  become  of  practical  national  importance. 
Any  information,  therefore,  that  comes  to  us  in  an  authentic  form  in  re- 
gard to  the  cases  themselves,  or  the  arguments  bearing  upon  them,  is  of  the 
utmost  value.  The  present  review  is  exceedingly  well  timed.  The  author 
states  that  it  is  mainly  intended  for  Englishmen,  at  the  same  time  adding 
that  he  is  "  well  aware  that  it  is  a  thankless  task  to  endeavor  to  enlighten  or 
persuade  most  Englishmen  of  rank  or  station,  as  to  the  law  or  the  morality 
of  our  struggle."     Had  he  desired  to  make  his  statement  strongly,  he 
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might  well  have  called  it  a  thankless  task  to  enlighten  any  Englishman 
on  any  snhjeet  relating  to  America;  hut  not  to  be  ungracious,  the  author 
has  contented  himself  with  a  concise  statement  of  facts,  and  irresistible 
deductions  from  them,  in  a  style  so  calm  and  dispassionate  that  the  most 
wrongheaded  John  Bull  cannot  fail  to  be  impressed  by  it.  The  reader 
will  find  in  these  clear  recitals  of  early  American  cases  involving  our 
neutrality,  taken  from  a  chapter  of  our  national  history  not  so  familiar  as 
it  should  be,  even  to  ourselves,  a  new  testimony  to  that  undeviating  good 
faith  towards  other  nations  that  has  always  been  peculiarly  the  character- 
istic of  American  diplomacy.  This  pamphlet,  therefore,  will  be  found  of 
great  interest,  and  the  impartial  professional  tone  in  which  it  is  written, 
cannot  fail  to  do  honor  not  only  to  the  writer,  but  to  the  country. 

J.  T.  M. 

The  National  Bank  Act.  An  Act  to  provide  a  National  Currency,  &e.,  approved 
June  8d,  1864.  New  York :  Published  at  the  office  of  the  Bankers'  Magazine. 
8to.,  pp.  142.  Paper;  $1.00. 

The  publisher  of  the  excellent  and  popular  Bankers'  Magazine  makes 
a  very  acceptable  publication  of  this  important  act,  which  is  now  exciting 
such  universal  attention^  and  concerning  which  the  profession  must  be  so 
frequently  called  upon  to  advise.  The  act  is  given  in  full,  and  also  in  a 
separate  analysis,  and  a  complete  index,  which  will  greatly  facilitate  the 
handling  of  the  book.  To  these  there  is  added  also  the  Gold  Act  of  June, 
1864,  in  full.  J.  T.  M. 

A  Manual  for  Notaribs  Public  and  Bankers.    By  Bernard  Roelker,  A.  M., 
4th  ed.     New  York:    J.  Smith  Homans.    Svo.,  pp.  868;  $3. 

The  functions  of  a  notary  public,  even  in  countries  of  common  law 
jurisdiction,  at  times  approach  so  nearly  a  judicial  character,  that  it  is  of 
the  highest  importance  that  he  should  be  properly  versed  in  his  powers 
and  duties.  To  this  end  we  doubt  not  this  manual  will  materially  con- 
duce, as  it  embodies  a  great  deal  of  valuable  and  practical  information. 
Moreover,  as  a  digest  of  several  important  branches  of  mercantile  law,  pre- 
pared by  a  very  competent  gentleman  of  the  New  York  bar,  and  as  the 
only  good  American  work  on  the  subject,  the  bar  will  find  it  convenient 
and  of  practical  service ;  though  being  mainly  intended  for  notaries  them- 
selves, it  belongs  rather  to  that  class  of  semi-professional  works  that  are 
always  more  or  less  unsatisfactory  to  a  legal  reader,  and  in  the  end  are 
usually  productive  of  far  more  litigation  than  they  prevent. 

J.  T.  M. 
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FORMS  OF  ACTION. 


The  origin  of  Forms  of  Action  is  to  be  traced  to  the  Roman 
law.  It  will  be  carious  and  instructive  to  recur  to  the  history  of 
the  subject,  in  its  connection  with  that  system.  Among  other 
deficiencies  remarkable  in  the  Code  of  the  Twelve  Tables,  was  an 
entire  omission  of  regulations  concerning  the  manner  in  which  the 
laws  were  to  be  enforced.  It  is  obvious  that  the  proceedings  in 
every  court  of  justice  must  be  conducted  according  to  some  fixed 
and  invariable  rules  of  practice ;  yet  the  laws  of  the  Decemvirs 
were  altogether  silent  on  this  subject,  and  the  advantages  which 
the  patricians  derived  from  the  omission  may  warrant  the  infer- 
ence that  their  silence  was  not  involuntary.  The  common  forms 
of  law  were  made  a  matter  of  religion ;  and  the  people,  always 
obedient  to  the  voice  of  superstition,  were  easily  persuaded  that 
certain  solemn  ceremonies  were  indispensable  to  the  administra- 
tion of  justice.  The  college  of  pontifis,  in  conjunction  with  the 
jurisconsults,  had  the  exclusive  direction  of  these  ceremonies — 
they  were  technically  called  actiones  legum.  Like  the  dies  fasti 
and  nefasti,  they  were  kept  a  profound  secret  from  the  commu- 
nity at  large,  so  that,  though  the  letter  of  the  law  was  open  to  the 
inspection  of  every  citizen,  it  was  impossible  for  any  one  to  avail 

himself  of  it  in  the  courts  without  the  aid  of  the  initiated.     This 
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violation  of  justice,  gross  and  evident  as  it  was,  continued  for  a 
long  time  to  hold  its  ground,  supported  by  the  religious  veneration 
of  the  whole  people,  as  well  as  by  the  political  influence  of  the 
patricians.  The  secret  was  carefully  kept,  and  the  actionem  long 
remained  a  profitable  mystery  to  those  who  had  invented  them.  A 
fortunate  circumstance,  however,  at  length  effected  the  subversion 
of  the  whole  system.  One  Gneius  Flavins  Gaecus,  the  son  of  a 
freedman,  had  been  employed  as  the  secretary  of  Appius  Clau- 
dius, to  transcribe  a  collection  of  the  actiones  which  his  master 
had  made,  and  either  at  the  instigation  of  the  patrician,  who 
might  wish  to  ingratiate  himself  with  the  plebeians,  or  more  pro- 
bably without  his  knowledge,  published  his  manuscript.  The 
plebeians  appear  to  have  been  fully  aware  of  the  value  of  the 
knowledge  they  had  acquired.  Flavins  was  loaded  with  honors, 
and  the  code  which  he  had  made  public  was  ever  afterwards  known 
by  the  appellation  of  Jus  Civile  Flavianum.  Yet  it  is  remarkable 
that  notwithstanding  their  estimation  of  the  privilege  they  had 
gained,  by  being  admitted  to  a  knowledge  of  all  the  mysteries  of 
practical  jurisprudence,  and  notwithstanding  that,  soon  after  the 
office  of  Sovereign  Pontiff  was  thrown  open  to  them,  yet  they 
allowed  the  patricians  to  invent  a  new  system  of  forms,  and  the 
wheels  of  justice  became  clogged  with  other  obstacles.  Still  it 
seems  that  as  the  secrets  of  law  had  not  ceased  to  be  considered 
secrets  of  religion,  the  vulgar  were  always  excluded  from  a  par- 
ticipation in  the  knowledge  of  them.  It  has  been  supposed  on  the 
authority  of  a  passage  in  Gicero,  in  his  Oration  Pro  Muroenaj  that 
the  new  code  of  legal  forms  was  written  in  a  sort  of  cipher,  ex- 
pressly invented  for  the  purpose.  He  says  that  upon  the  publica- 
tion of  Flavins,  the  jurisconsults,  angry  because  they  feared  that 
by  the  promulgation  of  the  dies  faBti  et  nefasti,  and  of  the 
calendar,  law  proceedings  might  be  carried  on  without  them — 
notaa  quasdam  composuerunty  ut  omnibtM  in  rebus  ipsi  interessent 
— invented  certain  marksy  that  their  assistance  might  still  be 
necessary  in  all  legal  business.  However  this  may  be,  about  a 
century  after  the  publication  of  the  Jus  Flavianum^  the  whole 
system  was  again  brought  to  light,  and  that  by  a  patrician. 
SeztttB  (Elius  was  the  author  of  this  second  publication. 
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The  publicity  given  to  the  actiones  did  away,  to  a  great  extent, 
the  injustice  of  the  whole  system.  The  signification  of  the 
term  actio  was,  however,  materially  changed  in  later  times,  so 
that  the  forms  of  legal  procedure,  which  bear  the  same  name  in 
the  compilation  of  Justinian,  are  not  to  be  confounded  with  those 
of  the  Jus  Flavianumj  or  of  the  Jtu  (Elianum.  The  difference  is 
attributable  to  the  ascendency  acquired  by  the  Praetorian  law ;  to 
the  frequent  innovations  that  took  place  in  the  legislature ;  to  the 
change  that  was  gradually  operated  in  the  spirit  and  character  of 
the  civil  jurisprudence ;  and  finally  to  the  total  subversion  of  the 
groundwork  on  which  the  whole  fabric  had  been  erected — the  na- 
tional religion. 

The  actiones  were  at  first,  as  their  name  in  some  measure 
implies,  certain  forms  symbolically  expressed  by  outward  or  cor- 
poreal signs.  These  were  as  various  as  the  different  legal  acts  to 
which  they  gave  validity.  Thus  the  well-known  forms  employed 
in  the  emancipation  of  children  or  of  slaves — the  purchase-money 
weighed — the  blow  struck  by  the  father — were  legal  actions  which 
were  not  performed  as  mere  matter  of  ceremony,  but  because  the 
neglect  of  them  would  have  invalidated  the  manumission.  In  the 
same  manner,  the  delivery  of  an  iron  ring  in  the  celebration  of 
nuptials,  was  an  action  absolutely  necessary  to  constitute  a  legal 
marriage.  Numerous  instances  might  be  quoted  of  ceremonies 
frequently  mentioned  by  classic  authors,  which  it  is  usual  to 
regard  as  ceremonies  only,  but  which,  in  reality,  had  a  much  more 
imperious  claim  to  be  generally  observed.  In  most  cases,  it  was 
necessary  to  pronounce  some  appointed  sentence  at  the  time  of 
performing  the  action.  Every  one  recollects  the  animated  picture 
given  by  Horace  of  the  manner  in  which  a  witness  was  secured* 
The  words  «  Licet  Antestari  ?**  were  necessary  to  constitute  the  act 
a  legal  one ;  nor  (at  one  period  at  least)  would  the  action  have 
been  complete  without  the  ceremony  of  touching  the  witness  by 
the  ear.  The  word  memento  was  afterwards  to  be  pronounced  by 
the  suitor.  So  intimate,  indeed,  was  the  connection  between  the 
formal  words  to  b0  spoken,  and  the  action  to  be  performed,  that 
the  appellation  actio  legis  is  supposed  to  have  arisen  from  the 
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original  actions  having  been  adapted  to  the  very  letter  of  the  old 
laws. 

The  custom  of  conducting  legal  transactions  by  means  of  cor- 
poreal signs  probably  owed  its  origin,  among  the  Romans  as 
among  the  Jews  and  many  modern  nations,  to  the  unfrequent  use 
of  writing.  It  is  one  that  has  invariably  been  found  to  decline  in 
proportion  as  civilization  and  refinement  have  advanced.  Witness, 
for  example,  the  practice  that  has  gradually  gained  ground  in 
England  of  neglecting  the  old  forms  or  actions  that  were  neces- 
sary for  the  conveyance  of  real  property.  This  is  one  instance 
out  of  a  hundred.  However,  the  inconvenience  and  awkwardness 
of  corporeal  actions,  which  have  generally  been  the  reason  of  their 
falling  into  disuse,  were  not  the  only  motives  for  their  suppression 
at  Rome.  The  original  inventors  of  these  conventional  signs 
had  made  them  so  complex,  and  had  enforced  the  observance  of 
them  so  strictly,  that  it  became  almost  impossible  to  conduct  a 
suit,  through  all  its  stages,  without  the  omission  of  some  aetionj 
which,  however  puerile  in  itself,  was  absolutely  essential  to  the 
success  of  the  cause.  The  slightest  error  was  fatal;  and  the  com- 
binations of  different  symbols^  at  length  became  so  various  and  so 
intricate,  that  some  errors  the  most  experienced  lawyers  might 
often  find  themselves  unable  to  avoid.  This  being  the  case,  it  was 
agreed  to  abolish  the  whole  system  of  signs,  and  to  supply  their 
place  by  verbal  formulie.  This  was  accomplished  by  the  (Ebutian 
and  Julian  laws. 

The  principal  improvement  that  the  abolition  of  the  original 
actions  introduced  into  the  judicial  proceedings,  was  a  more 
liberal  construction  of  errors,  and  a  less  rigid  adherence  to  the 
minutiae  of  the  legal  forms.  A  collection  of  formulae  or  writs  was 
always  at  hand,  to  be  consulted  by  every  citizen ;  and  there  was 
no  species  of  injury,  or  no  kind  of  claim,  but  could  be  redressed 
or  prosecuted  by  means  of  precedents  adapted  to  it.  As  the 
positive  provisions  of  the  legislature  could  not  with  propriety  be 
openly  transgressed,  indirect  means  were  found  to  elude  them. 
Pictions  of  law,  similar  to  those  of  which  the  English  courts  offer 
so  many  examples,  were  allowed;  and  it  became  usual  in  doubtful 


FORMS  OF  ACTION.  709 

cases,  for  litigants  to  employ  two  different  actions,  with  a  proviso 
that  they  were  to  abide  by  the  right  one.  Such  expedients  as 
these  were,  however,  unnecessary  after  the  reign  of  Constantino, 
who  almost  entirely  destroyed  the  efficacy  of  the  legal  formulce. 
Thenceforward  judicial  proceedings  became  more  simple,  and  conse- 
quently better  understood.  The  word  actio^  it  is  true,  still  remained, 
but  it  has  been  already  remarked  that  it  had  entirely  lost  its 
primitive  signification :  Burke's  Laws  of  Rome  121,  &c. 

Let  us  turn  to  a  brief  examination  of  the  History  of  the  Com- 
mon Law  of  England,  in  regard  to  Forms  of  Action.  1  entertain 
no  doubt  that  they  owe  their  origin  in  part  to  the  feudal  system, 
and  in  part  to  the  influence  of  the  Roman  laws.  While  the  laws 
and  policy  of  England  were  in  what  may  be  termed  its  forming 
state,  the  chancellors  were  ecclesiastics,  and  to  them  was  intrusted 
the  power  by  the  issuing  of  the  original  writ,  of  vesting  in  the 
King's  Court  jurisdiction  of  any  particular  case.  These  ecclesias- 
tics were,  to  some  extent,  educated  in  the  forms  and  principles 
of  the  civil  law.  Besides  which,  « when  the  Anglo-Saxons  first 
settled  in  England,  their  law,  like  that  of  the  Britons,  was  en- 
tirely oral  and  traditionary.  It  was  a  common  law  existing  as  the 
common  law  of  England  still  exists  in  customs,  whether  local  or 
national,  recorded  in  tlie  memory  of  the  judges,  and  published  by 
the  practice  of  the  tribunal.  Before  the  introduction  of  Chris- 
tianity, the  northern  nations  annexed  the  functions  of  the  judge 
to  the  sacerdotal  office,  and  some  of  the  traditions  of  the  law  can 
be  curiously  elucidated  by  the  fables  of  ancient  superstition  and 
mythology :"  Palgrave  42.  "The  Teutons  attached  the  greatest 
importance  to  their  technical  forms  and  proceedings.  Of  these, 
the  most  numerous  are  preserved  in  the  Codes  of  the  Norwegians, 
though  some  of  great  singularity  are  extant  amongst  the  Anglo- 
Saxon  customs.  Every  act  by  which  an  obligation  was  incurred, 
by  which  civil  rights  were  acquired  or  created,  which  constituted 
a  stage  in  the  suit,  or  was  connected  with  its  process,  required  to 
be  enounced  in  the  phraseology,  and  accompanied  by  the  rites, 
which  immemorial  tradition  had  provided.  The  plaint  or  appeal 
preferred  to  the  court,  the  betrothal  of  the  maiden,  the  legitima- 
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tion  of  the  child,  the  manumission  of  the  slave,  all  had  their  peca* 
liar  forms,  and  with  the  nicety  which  afterwards  characterized  the 
Anglo-Norman  law,  the  variance  of  a  word  or  the  lapse  of  a 
syllable  annulled  the  entire  proceeding.  .  .  .  Practice  and  expe- 
rience could  alone  teach  these  forms:  the  important  knowledge 
was  not  generally  diffused  amongst  the  people,  and  the  law  was 
concealed  with  jealousy  from  the  profane  multitude  by  the  wise 
and  powerful  <  Lawmen  :'  "  Id.  148. 

It  is  certain  that  at  a  very  early  period,  specific  forms  of  action 
were  provided  by  the  law  of  England  for  such  injuries  as  had  then 
most  usually  occurred.  The  ancient  forms  of  action  were  termed 
hrevia  formatay  and  were  collected  in  a  book  called  Registrum 
Brevium,  «<  I  have,"  says  Lord  Cokb  (8  Rep.  Pref.),  «a  register 
of  our  writs,  originally  written  in  the  reign  of  King  Henry  II. 
(in  whose  time  Olanville  wrote),  containing  the  original  writs, 
which  were  long  before  the  Conquest,  as  in  the  said  Preface  to 
the  third  part  appear eth ;  and  yet  also  remaining  in  force,  &c., 
which  is  the  best  book  yet  extant  of  the  common  law,  and  so  an- 
cient as  the  beginning  whereof  cannot  be  showed."  The  compila- 
tion of  this  very  ancient  book  has  been  ascribed  to  Ralph  de 
HiNGHAM,  Chief  Justice  in  the  reign  of  Edward  I.  It  was  printed 
as  early  as  1531,  and  its  authority  in  former  times  was  very  great. 
At  common  law,  also,  though  no  forms  could  be  found  in  the 
Register  adapted  to  the  nature  of  the  plaintiff's  case,  yet  he  was 
at  liberty  to  bring  a  special  action  on  his  own  case,  and  writs 
were  framed  accordingly  which  were  termed  magistralia;  but  as 
the  officers  of  the  court  were  found  reluctant  in  new  cases  to 
frame  the  proper  remedy,  the  legislature  thought  fit  to  enforce  the 
the  common  law,  and  it  was  enacted  by  statute  Westm.  2 
(13  Edw.  I.),  (<  that  if  it  shall  fortune  in  the  chancery,  that 
in  one  case  a  writ  is  found,  and  in  like  case,  falling  under  like 
law  and  requiring  like  remedy,  is  found  none,  the  clerks  in 
chancery  shall  agree  in  making  the  writ,  or  adjourn  the  plain- 
tiffs until  the  next  Parliament,  and  that  the  cases  be  written 
in  which  they  cannot  agree,  and  that  they  shall  refer  such  cases 
until  the  next  Parliament ;  and  by  consent  of  men  learned  in  the 
law,  a  writ  shall  be  made,  lest  it  might  happen  after,  that  the 
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court  should  long  time  fail  to  minister  justice  unto  complainants." 
To  this  statute  the  great  encouragement  and  frequency  of  actions 
on  the  case  is  attributed.  It  has,  however,  been  observed  that  it 
by  no  means  follows,  that  because  in  cases  unprovided  for  by  the 
Register,  the  statute  of  Westm.  2,  directs  an  action  on  the  case  to 
be  framed,  that  such  action  did  not  subsist  at  common  law. 

Notwithstanding  these  provisions,  it  was  once  thought  that  the 
circumstance  of  an  action  being  of  the  first  impression  and  unpre- 
cedented, constituted  a  conclusive  objection  against  it;  but  this 
notion  no  longer  prevails,  for  it  is  an  established  maxim  of  the 
common  law,  that  wherever  there  is  a  legal  right,  there  is  also  a 
legal  remedy;  and  Lord  Chief  Justice  Pratt,  in  answer  to  the 
objection  of  novelty,  said  that  he  wished  never  to  hear  it  urged 
again,  for  torts  are  infinitely  various,  not  limited  or  confined,  for 
there  is  nothing  in  nature  that  may  not  bo  an  instrument  of  mis- 
chief, and  the  special  action  on  the  case  was  introduced  because 
the  law  will  not  suffer  an  injury  without  afibrding  a  remedy,  and 
there  must  be  new  facts  in  every  special  action  on  the  case  ;  and 
in  the  case  of  Paisley  vs.  Freeman^  3  T.  R.  63,  Mr.  J.  Ashhurst 
observed,  that  where  cases  are  new  in  their  principle^  it  is  neces- 
sary to  have  recourse  to  legislative  interposition  in  order  to 
remedy  the  grievance ;  but  where  the  case  is  only  new  in  the 
instanccy  and  the  only  question  is  upon  the  application  of  a  prin- 
ciple recognised  by  law — to  such  new  case  it  will  be  just  as  com- 
petent to  courts  of  justice  to  apply  the  acknowledged  principle  to 
any  case  which  may  arise  two  centuries  hence,  as  it  was  two  cen- 
turies ago.  However  the  novelty  of  an  action  may  frequently  be 
fairly  urged  as  a  strong  presumptive  argument  against  it,  more 
particularly  where  the  right,  which  is  the  foundation  of  the  action, 
is  admitted,  but  the  mode  of  relief  is  the  only  matter  in  contro- 
versy. 

"When  the  prescribed  form  of  action  is  to  be  found  in  the 
Register,  the  proceeding  should  not  materially  vary  from  it,  un- 
less in  those  cases  where  another  form  of  action  has  long  been 
sanctioned  by  usage ;  for  the  courts  have  considered  it  of  the 
greatest  importance  to  observe  the  boundaries  of  the  difi'erent  ac- 
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tions,  not  only  in  respect  of  their  being  most  logically  framed,  and 
best  adapted  to  the  nature  of  each  particular  case,  but  also  in 
order  that  causes  may  not  be  brought  into  court  confusedly  and 
immethodically,  and  that  the  record  may  at  once  clearly  ascertain 
the  matter  in  dispute :  1  Chit,  on  Plead.  86. 

It  might  be  curious  to  trace  the  history  of  forms  of  actions  in 
the  English  law.  Many  of  the  ancient  forms,  especially  of  real 
actions,  are  practically  obsolete,  from  the  introduction  of  simpler 
remedies,  and  from  the  extension  of  the  jurisdiction  of  chancery. 
Nevertheless,  time  has  gradually  impressed  important  modifica- 
tions on  all  existing  forms. 

In  Pennsylvania  it  has  been  established  by  repeated  decisions 
of  the  Supreme  Court,  that  all  common  law  actions,  which  have 
not  been  abolished  by  the  legislature,  are  in  force  here  precisely 
as  they  are  in  England :  Barnet  vs.  Ihrie^  17  S.  &  R.  211. 

It  is  to  be  observed  that  in  chancery  there  are  no  particular 
forms  of  action.  The  equity  which  the  plaintiff  sets  up  is  indeed 
declared  upon  in  his  bill,  in  a  certain  order  and  method  estab- 
lished by  precedent,  but  there  is  nothing  there  to  which  the  power 
of  amendment  does  not  reach.  Extensive  as  is  the  power  of 
permitting  amendments  conferred  upon  our  courts  by  the  legisla- 
ture, it  has  not  as  yet  reached  the  case  of  permitting  the  form  of 
the  action  to  be  amended. 

It  is  an  important  question,  then,  whether  our  system  should  be 
changed  in  this  respect? 

It  is  certain  that  in  many  cases,  the  lines  which  distinguish  one 
form  of  action  from  another  are  very  indistinct.  The  most  pru- 
dent and  well-informed  lawyer  may  occasionally  make  a  mistake. 
To  all  but  the  profession,  the  law  of  forms  of  action  is  in  a  great 
measure  a  sealed  book.  The  constitutional  privilege  which  every 
suitor  has  of  conducting  his  own  suit  in  court,  cannot  be  exercised 
but  at  the  utmost  peril  of  fatal  mistake.  Even  supposing  the 
mistake  ascertained  in  time  to  prevent  it  from  being  fatal  to  the 
cause,  the  party  loses  all  his  time,  trouble,  and  expense,  and  must 
commence  his  action  anew.  It  is  not  to  be  denied  that  this  is 
often  fraught  with  gross  injustice.     It  is  usually  argued,  however, 
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that  such  cases  of  particular  hardship  ought  to  be  borne  for  the 
sake  of  the  advantages  which  accrue  from  legal  forms  ;  that  with- 
out form  the  pursuit  of  justice  would  be  a  confused  scramble ;  the 
points  of  controversy  would  not  be  ascertained  with  any  precision, 
and  courts  would  be  a  scene  of  indecent  personal  altercation  and 
prolonged  controversy,  if  the  parties  were  allowed  to  make  their 
complaints  and  defences  without  some  system  and  order.  This  may 
all  be  admitted  without  yet  reaching  the  marrow  of  the  question. 
That  order  and  system  should  exist ;  that  no  party  should  be 
allowed  to  prove  matter  of  complaint  or  defence  which  he  had  not 
first  alleged ;  that  the  case  should  be  so  conducted  that  the  con- 
troversy be  reduced  to  certain  fixed  questions  of  law  or  fact,  upon 
which  the  parties  are  at  issue,  and  the  decision  of  the  tribunal  is 
invoked :  these  are  plain  matters,  which  common  sense  and  ex- 
perience alike  show  to  be  essential  to  the  decent,  orderly,  and 
expeditious  administration  of  justice.  The  same  results  have,  how- 
ever, always  been  found  attainable  in  courts  of  equity,  without 
the  trammels  of  those  forms  of  action  of  which  we  are  speaking. 

The  true  question  may  be  thus  stated :  Why  may  not  a  plain- 
tifi*  be  allowed  to  summon  a  defendant  to  appear  in  court  to  an- 
swer any  complaint  which  he  may  exhibit  against  him  ;  or,  if  you 
please,  some  specific  complaint — being  a  statement  of  facts — set 
out  in  or  accompanying  the  summons  ?  Why  should  he  be  re- 
quired in  his  summons  to  give  his  complaint  a  specific  name — call 
it  an  action  of  trespass,  case,  debt,  or  detinue — on  the  peril  that 
if  he  makes  a  mistake  in  this  particular,  if  he  assigns  a  wrong 
name  to  his  action,  however  well  founded  in  law  and  justice  his 
cause  may  be,  he  shall  lose  it,  and  be  turned  out  of  court  in  some 
instances,  with  the  entire  and  irremediable  loss  of  his  claim,  and 
in  all  with  a  judgment  against  him  for  costs  ?  It  is  to  be  observed 
that,  with  the  exception  of  perhaps  not  more  than  one  case  in 
which  a  fiction  is  allowed — the  action  on  the  case  for  trover  and 
conversion — our  declarations  set  out  merely  the  grounds  of  the 
plaintiff's  complaint  in  technical  language,  to  be  sure,  but  still  in 
a  way  sufficiently  intelligible  to  a  plain  mind.  If  the  question  at 
issue  involved  the  existence  of  lawyers,  as  a  learned  profession,  it 
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would  be  one  thing.  Experience  shows  that  it  does  not.  No 
change  in  the  forms  and  modes  of  proceedings — ^no  simplification 
of  proofs  and  pleading,  can  ever  dispense  with  counsellors  and 
advocates.  Law  will  always  be  a  complicated  and  difficult  science, 
demanding  the  lucubrations  of  many  years  exclusively  devoted  to 
the  study  of  it.  The  trial  of  causes  in  court,  the  examination  of 
witnesses,  and  the  discussions  of  the  rights  of  parties,  will  ever 
continue  to  demand  men  of  skill,  experience,  ingenuity,  and  elo- 
quence. Thus  the  profession  of  the  law  stands  in  an  impregnable 
position,  and  lawyers  mistake  their  true  interest  in  supposing  that 
any  system  which  prevents  the  administration  of  justice  according 
to  law,  by  the  interposition  of  essential  forms  in  legal  proceedings, 
tends  to  their  advantage.  Men  avoid  law — they  submit  to  loss 
rather  than  invoke  its  aid,  when  the  necessary  fallibility  and  un- 
certainty of  human  judgment,  in  all  cases,  is  increased  by  the 
multiplication  of  technical  questions  not  bearing  upon  the  real 
merits  of  the  cause.  These  considerations  appear  to  us  entitled 
to  weight  upon  the  question,  whether  these  technical  forms — the 
necessity  of  truly  classifying  a  cause  of  action — in  the  very  first 
instance,  the  first  step  in  the  suit  should  not  be  abolished? 
We  are  free  to  say,  however,  that  it  is  a  very  important  step, 
certainly  not  to  be  hastily  adopted.  Fortunately  for  us,  our  large 
and  prosperous  sister  state  of  New  York  has  adopted,  and  is  now 
trying  the  experiment  of  such  a  change.  A  few  years  will  deter- 
mine whether  it  can  be  safely  introduced,  and  whether  there  are 
advantages  resulting  from  it  which  render  it  worth  the  trial  and 
the  endurance  of  those  partial  and  temporary  inconveniences, 
which  never  fail  to  accompany  an  entire  change  of  the  code  of 
procedure  in  courts  of  justice.  The  history  both  of  the  Roman 
and  Common  Law  on  this  subject,  shows  a  gradual  approximation 
to  such  a  system, — a  system  which  discards,  whenever  practicable, 
mere  technical  formalities. 

It  may  be  observed,  in  addition,  that  one  great  argument  in  the 
mouths  of  those  who  stand  up  for  the  existing  forms,  is  usually 
drawn  from  a  characteristic  of  the  old  system,  which  may  be  said 
practically  no  longer  to  be  in  use.     Special  pleading,  which,  as  it 
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is  found  in  our  books,  is  certainly  moulded  in  these  forms  of  ac- 
tion, is  much  and  justly  lauded  as  a  science  of  the  most  logical 
cast,  calculated  to  eliminate  with  the  utmost  precision  one  certain 
definite  issue  of  fact  or  law.  That  system  was  much  broken  in  by 
a  statute  more  than  a  hundred  years  old  in  England,  which 
allowed  double  pleas,  and  of  course  several  issues ;  and  practically 
it  is  out  of  use  by  the  latitude  given  to  what  is  termed  the  general 
issue,  by  which  the  defendant  is  permitted,  by  a  general  denial, 
to  controvert  in  mass  all  the  allegations  of  the  plaintiff.  Thus  a 
door  has  been  opened  to  all  the  uncertainty  feared  to  result  from 
the  abolition  of  forms,  but  which  may  really  be  more  effectually 
guarded  against  by  suitable  provisions  requiring  distinct  allega- 
tions of  all  matters  of  fact  insisted  on,  and  distinct  denials  of  such 
as  are  controverted.  If  indeed  these  allegations,  on  both  sides, 
should  be  required  to  be  verified  by  the  oath  or  aflirmation  of  the 
parties,  the  result  would,  in  all  probability,  be  to  reduce  the  num- 
ber and  complexities  of  the  issues  in  every  case. 

Q.8. 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Judicial  Court  of  Maine. 

SAMUEL  YEAZIE  V8.  BUFUS   DWINEL. 
RUFUS  DWINEL  V8.  SAMUEL  VEAZIE. 

The  internal  streams  of  this  state,  above  where  the  tide  ebbs  and  flows,  and 
above  where  boat  navigation  is  practicable,  are  to  be  regarded  as  in  some  sense 
public  highways,  for  the  transportation  of  rafts  of  lumber  and  the  floating  of 
logs,  in  those  parts  of  the  state  where  this  species  of  transportation  is  of  indis- 
pensable necessity  to,  and  has  been  long  acquiesced  in  by,  the  inhabitants. 

In  regard  to  such  streams  the  proprietors  of  mill  sites,  and  those  who  erect  and 
use  mills  thereon,  are  bound  to  make  and  use  such  mills,  with  reference  to  the 
correlative  right  in  the  owners  of  timber  land  adjoining  such  streams,  to  float  the 
same,  at  proper  stages  of  water,  to  places  convenient  for  its  manufacture,  and  for 
market ;  and  any  unreasonable  and  unnecessary  obstruction  of  this  latter  use  of 
the  stream,  either  by  the  mode  of  erecting  mills  or  dams,  on  such  stream,  or  by 
throwing  waste  rubbish  into  the  stream,  or  in  any  other  mode,  will  be  regarded 
as  a  common  nuisance,  liable  to  abatement,  and  afi'ording  just  cause  of  action  in 
favor  of  such  as  suffer  special  damage  ikereby. 
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The  opinion  of  the  court  was  delivered  by 

Rice,  J. — The  above  cases  come  before  the  court  on  full  reports 
of  evidence.  They  all  refer  to  the  same  subject-ma tter,  and  the 
evidence  submitted  and  the  facts  admitted  or  proved,  apply  with 
slight  exceptions  to  all.  Though  the  evidence  reported  is  very 
voluminous,  the  facts,  on  which  the  rights  of  the  parties  depend, 
are  neither  numerous  nor  complicated.  As  a  foundation  for  the 
application  of  legal  principles  pertinent  to  the  issues  presented,  we 
state  the  controlling  facts  established  by  the  evidence  reported. 
They  are  as  follows : 

The  Penobscot  River,  at  the  point  where  the  mills  of  the  parties 
are  located,  is  a  fresh  water  stream,  not  affected  by  the  ebb  and 
flow  of  the  tide,  but  of  sufficient  capacity  in  its  natural  state  to 
float  logs,  rafts,  and  lumber  ; 

That  the  mill  site  of  Veazie  was  first  occupied  as  such  in  1801, 
and  has  been  thus  occupied  from  that  time  to  the  present ;  and 
the  mill  site  of  Dwinel  has  been  occupied  as  such,  from  1803  to 
the  preiiient  time ; 

That  Dwinel's  dams  by  which  the  head  of  water  was  raised  and 
has  been  maintained,  consist  of  a  structure  across  the  western 
branch  of  the  main  river  and  a  side  dam  between  Goat  Island  and 
Webster  Island,  through  which  latter  structure  there  has  been  a 
sluice  for  the  passage  of  rafts,  logs,  &o. ; 

That  Dwinel  and  his  predecessors  have  ever  maintained  a  con- 
venient and  suitable  passage  way  for  rafts,  logs,  and  lumber,  from 
Yeazie's  Mills  to  and  through  the  sluice  in  the  side  dam,  except 
when  the  same  has  been  obstructed  by  slabs  and  other  waste 
material  thrown  into  the  same  by  the  occupants  of  Veazie's  Mills, 
and  except  also  a  portion  of  the  year  1854,  when  the  "  gap*'  or 
"breach"  in  the  side  dam  was  permitted  to  remain  unrepaired; 

That  the  piers  placed  in  the  "  basin"  were  constructed  with  the 
knowledge  and  assent  of  Veazie,  and  had  a  tendency,  with  the 
boom,  attached  thereto,  to  render  more  safe  and  convenient  the 
passage  for  rafts  to  the  sluice,  as  well  as  the  passage  for  logs  to 
the  mill  pond  of  Dwinel ; 

That  in  1846  Dwinel  reconstructed  or  rebuilt  his  dam  across  the ' 
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main  stream,  and  increased  the  efficient  height  thereof,  but  not  to 
such  an  extent  as  to  obstruct  the  operation  of  any  mills  then  in 
existence  on  the  mill  site  occupied  by  Yeazie ; 

That  the  practice  of  throwing  slabs,  edgings,  and  other  waste 
materials  into  the  stream,  from  mills  on  the  Penobscot  river,  has 
prevailed  from  an  early  period,  and,  with  few  exceptions,  prevails 
at  the  present-day ; 

These  propositions,  which  we  think  are  well  established  by  the 
evidence  in  the  case,  cover  the  main  facts  in  controversy,  upon 
which  the  rights  of  the  parties  depend,  and  the  application  of 
established  legal  principles  thereto  will  dispose  of  all  the  cases 
before  us  without  detailed  examination  of  each  particular  case. 

First,  then,  do  the  dams  and  mills  of  either  party,  exist  in  vio- 
lation of  law  ?  Or  in  other  words  do  they,  or  either  of  them,  con- 
stitute public  or  private  nuisances  ? 

A  nuisance  has  been  defined  as  any  thing  that  worketh  hurt, 
inconvenience,  or  damage :  3  Black.  Com.  116. 

A  public  or  common  nuisance  is  such  an  inconvenience,  or 
troublesome  offence,  as  annoys  the  whole  community  in  general, 
and  not  merely  some  particular  person :  1  How.  197  ;  4  Black. 
Com.  166,  167. 

A  private  nuisance  is  anything  done  to  the  hurt,  or  annoyance 
of  the  lands,  tenements,  or  hereditaments  of  another :  3  Black. 
215. 

All  erections  and  impediments  made  by  the  owners  of  adjacent 
lands  to  the  free  use  of  rivers  which  are  navigable  for  boats  and 
rafts,  are  deemed  nuisances :  3  Kent  Com.  411. 

These  are  general  principles,  and  do  not  of  course  apply  to  ob- 
structions or  other  inconveniences  which  are  authorized  by  law. 
Such  are  not  nuisances:  Trustees  vs.  Utica^  6  Barb.  313.  The 
subject  will  be  further  examined  in  another  part  of  the  case. 

To  encourage  the  erection  and  maintenance  of  water  mills,  has 
long  been  the  established  policy  of  this  state,  and  of  Massa- 
chusetts before  our  separation.  Our  Mill  Act,  as  it  is  termed,  had 
its  origin  in  the  latter  state,  in  the  early  part  of  the  last  century, 
and  has  been  continued,  with  slight  modifications,  both  in  Massa- 


718  VEAZIB  VB.  DWINEL. 

chnsetts  and  this  state,  to  the  present  time.     The  object  of  the 
statute  was  thus  stated  in  the  preamble  to  this  law,  at  its  origin : 

^'  Whereas  it  has  been  found  by  experience,  that  when  some 
persons  in  this  province  have  been  at  great  cost  and  expenses  for 
building  of  mills  serviceable  for  the  public  good  and  benefit  of  the 
town,  or  considerable  neighborhood  in  or  near  to  which  they  have 
been  erected,  that  in  raising  a  suitable  head  of  water  for  that  ser- 
vice, it  hath  sometimes  so  happened  that  some  small  quantity  of 
lands  or  meadows  have  been  thereby  flowed  and  damnified,  not 
belonging  to  the  owner  or  owners  of  such  mill  or  mills,  whereby 
several  controversies  and  law-suits  have  arisen,  for  the  prevention 
whereof  for  the  future.  Be  it  therefore  enacted,  &c."  Ancient 
Charters,  p.  404. 

In  1796,  February  27,  the  legislature  of  Massachusetts  passed 
an  additional  or  amendatory  act,  the  preamble  and  first  section  of 
which  are  as  follows : 

^'  Whereas  the  erection  and  support  of  mills  to  accommodate  the 
inhabitants  of  the  several  parts  of  the  state  ought  not  to  be  dis- 
couraged by  many  doubts  and  disputes ;  and  some  special  pro- 
visions are  found  necessary  relative  to  the  flowing  of  adjacent 
lands,  and  mills  held  by  several  proprietors.  Therefore,  Be  it 
enacted,  &;c." 

^^  That  when  any  person  hath  already  erected,  or  shall  erect  any 
water  mill  on  his  own  land  or  on  the  land  of  any  other  person,  by 
his  consent  legally  obtained,  and  to  the  working  of  such  mills  it 
shall  be  found  necessary  to  raise  a  suitable  head  of  water ;  and  in 
80  doing  any  lands  shall  be  flowed  not  belonging  to  the  owner  of 
such  mill,  it  shall  be  lawful  for  the  owner  or  occupant  of  such  mill 
to  continue  the  same  head  of  water  on  the  terms  hereinafter  men- 
tioned." 

This  provision  was  incorporated  into  our  Statutes  in  1821, 
Smith's  Laws,  Vol.  1,  ch.  45,  and  was  in  force  when  the  dams 
on  both  mill  sites  now  occupied  by  the  parties  were  originally 
erected. 

It  will  be  perceived  that  the  act  is,  in  its  terms,  very  broad,  and 
applies  to  all  cases  whether  the  streams  were  navigable  or  other- 
wise. 
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By  the  Act  of  1840,  ch.  126,  §  1,  Rev.  St.,  it  is  provided  that 
any  man  may  erect  and  maintain  a  water  mill  and  dam  to  raise 
water  for  working  it,  upon  and  across  any  stream  that  is  not  navi- 
gable upon  the  terms  and  conditions  and  subject  to  the  regula- 
tions hereinafter  expressed. 

The  facts  show  that  Dwinel's  dam  has  been  raised  since  1840, 
and  it  is  contended  that  this  has  been  done  without  authority, 
because  the  river  at  that  point  is  a  navigable  stream. 

This  raises  the  distinct  question,  what  is  a  navigable  stream, 
within  the  meaning  of  the  Statute  of  1840  ? 

There  is  a  distinction  at  common  law  between  navigable  rivers, 
technically  so  called,  and  rivers  whicE  have  sufficient  capacity  to 
float  boats,  rafts,  and  logs,  and  are  subjected  to  the  servitude  of 
the  public,  and  which  are,  therefore,  denominated  public  high- 
ways. 

All  rivers  where  the  tide  ebbs  and  flows  are,  by  the  Common 
Law,  denominated  navigable  rivers:  Com.  Dig.  Navigation  B. 
and  Prerogative  D.  50 ;  3  Kent's  Com.  412  :  Ward  vs.  Creawell^ 
3  Wills  265;  Scott  vs.  Wilson,  3  N.  H.  821. 

A  river  is  deemed  navigable  in  the  technical  sense  of  the  term 
as  high  from  the  mouth  as  the  tide  ebbs  and  flows :  Ang.  on 
Watercourses  205 ;  Berry  vs.  Carl,  3  Me.  369 ;  Oom.  vs.  Chapin^ 
5  Pick.  199 ;  Spring  vs.  Bmsell,  7  Me.  273 ;  Brown  vs.  Chad- 
bourn,  31  Me.  9 ;  Knox  vs.  Chahnery  42  Me.  150  ;  Strout  vs. 
Mill-bridge  Co.,  45  Me.  76 ;  Palmer  vs.  Mulligan,  3  Caine*s  E. 
307. 

Lord  Halb  in  his  Be  Jure  Maris,  oh.  3,  says  '^  there  be  some 
streams  or  rivers  that  are  private  not  only  in  propriety  or  owner- 
ship, but  in  use,  as  little  streams  and  rivers  that  are  not  of  com- 
mon passage  for  the  King's  people.  Again,  there  be  other  rivers 
as  well  fresh  as  salt,  that  are  of  common  or  public  use  for  the  car- 
riage of  boats  and  lighters,  and  these,  whether  fresh  or  salt, 
whether  they  flow  and  reflow  or  not,  are  prima  facie,  publici  juris, 
common  highways  for  man  or  goods,  or  both  from  one  inland  town 
to  another."  And  he  instances  the  Wey,  the  Severn,  and  the 
Thames,  as  rivers  of  that  description. 
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All  streams  in  this  state  of  suflScient  capacity,  iq  their  natural 
condition,  to  float  boats,  rafts,  or  logs,  are  deemed  public  high- 
ways, and  as  such,  subject  to  the  use  of  the  public :  Wadswarth  ts. 
Smithy  2  Fair.  278 ;  Berry  vs.  Carl^  3  Me.  269 ;  Spring  vs.  RusseOy 
7  Me,  273 ;  Brown  vs.  CAodJourn,  31  Me.  9 ;  Knoz  vs.  Chalonerj 
42  Me.  150. 

In  Brown  vs.  Chadboumj  Wells,  J.,  remarks,  in  giving  the 
opinion  of  the  court :  ^^  In  this  state  the  rights  of  public  use  have 
never  been  carried  so  far  as  to  place  fresh  water  streams  on  the 
same  ground  as  those  in  which  the  tide  ebbs  and  flows,  and  which 
alone  are  considered  strictly  navigable  at  common  law." 

In  Spring  vs.  Russell^  Mellen,  C.  J.,  remarked,  '^  Saco  river, 
in  the  town  of  Fryeburg,  is  one  of  the  character  above  described ; 
not  a  navigable  river,  however  deep  and  large,  in  common  law  lan- 
guage, being  above  tide  waters,  but  is  under  servitude  to  the  pub- 
lic interests,  and  over  the  waters  of  which  the  public  have  a  right 
to  pass.  In  this  respect  such  a  river  resembles  a  highway  on 
land." 

Though  in  many  of  the  states  of  the  Union,  which  are  inter- 
sected or  bounded  by  the  great  rivers  of  the  continent,  the  com- 
mon law  distinction  between  navigable  rivers,  and  those  which  are 
simply  recognised  as  highways^  does  not  exist ;  in  this  state,  as 
has  been  seen,  the  common  law  definition  has  been  fully  recog- 
nised. 

Under  our  existing  mill  act  this  distinction  becomes  of  para- 
mount importance,  for  were  all  our  streams  which  are  capable  of 
floating  rafts  or  logs,  to  be  deemed  navigable  within  th^  meaning 
of  the  statute,  it  would  at  once  place  out  of  the  protection  of  the 
law  all  the  mills  and  dams  now  existing  on  the  floatable  streams 
in  the  state.  The  act  contemplates  no  such  destructive  opera- 
tion, and  cannot  receive  such  construction.  The  dams  of  both 
parties  are,  therefore,  and  have  been,  under  the  general  protec- 
tion of  the  mill  acts.  The  case  of  Bryant  vs.  Glidden^  39  Me. 
458,  is  not  in  conflict  with  this  view  of  the  law,  but  supports  it. 

In  all  cases  when  the  party  is  entitled  to  his  damage  upon  com- 
plaint under  the  mill  act,  his  common  law  remedy  by  an  action 
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is  taken  away :  Fuh  vs.  Framingham  M.  Co.,  12  Pick.  68 ;  Baird 
vs.  Hunter,  12  Pick.  555 ;  Baird  vs.  Wells,  22  Pick.  312. 

Bat  when  an  upper  proprietor  has  actually  built  or  is  building 
a  mill  on  his  privilege,  a  lower  proprietor  cannot,  without  a 
right  acquired  by  grant,  prescription,  or  actual  use,  erect  a  new 
dam  or  raise  an  old  one,  so  as  to  destroy  the  upper  mill  privilege, 
simply  under  a  liability  to  pay  damages  under  the  mill  acts,  as 
those  acts  do  not  apply  in  such  a  case :  Bigelotv  vs.  Newell^  10 
Pick.  348 ;  Baird  vs.  Welh,  22  Pick.  212 ;  R.  S.  1840,  ch.  126, 
§  2 ;  Do.  1857,  ch.  92,  §  2. 

The  lower  proprietor  cannot  therefore  erector  maintain  his  dam 
in  such  a  manner  as  to  raise  the  water  and  obstruct  the  wheels  of 
the  prior  occupant  above  him.  His  appropriation  to  that  extent, 
being  prior  in  time,  necessarily  prevents  the  proprietor  below  from 
raising  the  water,  without  interfering  with  a  rightful  use  already 
made.  Such  appropriation  of  the  stream,  however,  gives  the  upper 
proprietor  priority  of  right  only  so  far  as  the  use  has  been  actual  i 
Oary  vs.  Daniels,  8  Met.  466 ;  Simpson  vs.  Seavry,  8  Me.  138. 

The  case  does  not  show  that  the  dam  of  Dwinel,  as  it  now  exists, 
causes  the  water  to  flow  back  upon  the  wheels  of  Yeazie's  Mills  as 
they  existed  at  the  time  said  dam  was  raised.  Nor  docs  it  appear 
that  the  wheels  of  the  Canal  Mills,  erected  since  that  time,  have 
been  obstructed  in  their  operation,  by  means  of  said  dam.  Indeed 
it  may  be  well  doubted  whether  the  water  in  the  mill  pond  of 
Dwinel  or  in  the  "  basin,"  has  been  materially  and  permanently 
raised  by  the  new  dam,  for  the  reason  that  the  side  dam  and  sluice, 
which  have  not  been  raised,  afford  space  for  the  water  to  pass  off 
freely  in  that  direction. 

But  notwithstanding  this  dam  is  thus  shown  to  be  within  the 
protection  of  the  Mill  Acts,  and  its  owner  is  authorized  to  main- 
tain a  head  of  water  therewith  for  the  operation  of  his  mills,  he  is 
not  authorized  wholly  or  substantially  to  obstruct  the  navigation 
of  the  stream.  The  river,  as  we  have  seen,  though  not  technically 
navigable,  is  still  a  floatable  stream,  and  as  such  may  lawfully  be 
used  as  a  highway  for  the  public  upon  which  to  float  boats,  rafts, 
and  logs.     Of  this  right,  the  public  cannot  be  deprived,  nor  in  its 
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use  unreasonably  obstructed.  A  dam  which  impedes  or  obstructs 
the  rights  of  the  public  in  floating  boats  or  logs  in  a  stream  in 
which  thej  can  be  floated,  must  be  held  to  be  pro  tanto  a  nui- 
sance :  Knox  vs.  Chaloner^  42  Me.  150. 

These  rights  are  not  necessarily  conflicting.  On  the  contrary, 
if  exercised  in  a  reasonable  manner,  are  materially  beneficial  to 
each  other.  While  the  mill  proprietor  may  erect  and  maintain 
his  dam,  he  must,  at  the  same  time,  keep  open,  for  the  use  of  the 
public,  a  convenient  and  suitable  passage  way,  through  or  by  his 
dam.  The  privileges  of  the  mill  owner  must  be  so  exercised  as 
not  to  interfere  with  the  substantial  rights  of  the  public  in  the 
stream,  as  a  highway,  for  the  purpose  of  transporting  such  pro- 
perty as,  in  its  natural  capacity,  it  is  capable  of  floating.  The 
use  of  both  parties  must  be  a  reasonable  use,  and  the  rights  of 
both  must  be  exercised  in  a  reasonable  manner. 

The  erection  and  maintenance  of  water  mills  has,  as  we  have  seen, 
ever  been  deemed  matter  of  great  public  utility  by  the  people  of 
this  state.  No  other  branch  of  industry  has  received  more  marked 
encouragement  from  our  legislature.  So,  too,  the  rights  of  the  pub- 
lic to  the  use  of  onr  floatable  streams,  has  ever  been  guarded  with 
jealous  care  by  our  courts.  They  are  the  great  highways  over 
which  vast  amounts  of  the  property  of  our  citizens  are  transported 
to  market,  and  without  which  much  of  the  wealth  of  the  state 
would  be  locked  up  in  inaccessible  forests.  These  two  great  inter- 
ests mutually  sustain  each  other.  Without  the  mill,  the  lumber 
which  now  floats  on  our  streams  from  the  distant  forests  would  be 
comparatively  valueless,  and  without  the  unobstructed  streams, 
on  which  to  float  the  product  of  the  forest,  the  mill  would  be  of 
little  worth.  To  give  either  interest  absolute  prerogative  would 
be  destructive  to  both.  Hence  the  rights  of  each  must  be  so  ex- 
ercised as  not  unnecessarily  or  unreasonably  to  interfere  with  or 
obstruct  the  rights  of  the  other.  And  such  is  the  law.  The 
maxim,  sic  utere  tuo  ut  alienum  non  leedoB^  here  applies  with  its 
full  force. 

»  The  evidence  shows  that  Dwinel  did  provide  and  maintain  a 
convenient  and  suitable  passage  way  for  rafts  and  lumber,  except 
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when  the  pond  was  obstructed  by  edgings  and  other  waste  material 
cast  into  the  stream  from  the  mills  of  Veazie,  and  also  except  at 
a  period  of  time  when  the  side  dam  was  out  of  repair. 

The  eifect  of  the  breach  in  the  dam  has  been  the  subject  of  in- 
vestigation and  adjudication  in  an  action  which  has  heretofore 
been  determined  between  the  parties.  That  question  is  no  further 
important  than  as  it  may  bear  upon  the  question  of  review  now 
before  the  court. 

It  was  declared  by  this  court  in  the  case  of  Dwinel  vs.  Veazie^ 
44  Me.  167,  that  the  defendant  had  the  right  to  use  the  water 
'  above  his  mills  to  float  logs  to  them,  and  also  to  the  use  of  the 
water  to  float  rafts  and  lumber  to  market,  and  also  to  float  away 
the  waste  stuff  from  his  mills,  so  far  as  such  use  was  reasonable 
and  conformable  to  the  usages  and  wants  of  the  community. 

This  rule,  it  will  be  observed,  does  not  afford  a  very  distinct  and 
practical  definition  of  the  rights  of  the  parties.  How  far,  it  may 
well  be  asked,  is  it  reasonable  to  cast  waste  material  into  the 
stream,  which  is  by  law  deemed  a  public  highway,  to  float  whither 
it  may,  or  to  sink  and  obstruct  such  way,  without  any  direction 
except  mere  chance  ?  The  testimony  shows  that  the  waste  from 
the  manufacture  of  lumber  as  now  conducted  has  a  tendency  to 
sink  rapidly,  to  accumulate  in  masses,  and  obstruct  the  streams 
into  which  it  is  cast.  Do  the  reasonable  wants  of  the  community 
require  that  such  material  should  be  cast  at  random  into  our 
streams,  to  float  whither  the  currents  or  the  winds  may  direct,  or 
to  sink,  and  obstruct  navigation  as  it  may  ? 

The  rights  of  parties  are  to  be  determined  by  law  and  not  by 
any  local  custom  or  usage,  unless  there  be  proof  that  such  custom 
or  usage  is  certain,  general,  frequent,  and  so  ancient  as  to  be 
generally  known  and  acted  upon,  and  unless  it  shall  be  adjudged 
to  be  reasonable :  LeaeA  vs.  Perkins^  17  Me.  462. 

All  hindrances  or  obstructions  to  navigation  without  direct 
authority  from  the  legislature,  are  public  nuisances :  WiUiams  vs. 
WOeoXy  8  Ad.  and  Ell.  314 ;  Knox  vs.  Chahmerj  42  Me.  150. 

Any  unauthorized  obstruction  in  a  highway  is  a  public  nuisance : 
Lew.  Gr.  Law  526. 
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A  temporary  occupation  of  a  part  of  a  street  or  highway  by  per- 
sons engaged  in  building,  or  in  receiving  or  delivering  goods  from 
stores  or  warehouses,  or  the  like,  is  allowed  from  the  necessity  of 
the  case ;  but  a  systematic  and  continued  encroachment  upon  the 
street,  though  for  the  purpose  of  carrying  on  a  lawful  business,  is 
unjustifiable  :  People  vs.  Cunningham^  1  Denio  524. 

It  is  a  nuisance  at  common  law  to  dig  a  ditch  or  make  a  hedge 
across  a  highway ;  to  erect  a  fence  or  gate  across  it ;  to  deposit 
lime  or  gravel  or  bricks  upon  it ;  or  pile  logs  or  lumber  or  stones 
therein,  or  to  extend  a  rope  across  the  same :  1  Hawk.  P.  G.  ch. 
78,  sec.  48 ;  Gregory  vs«  (7om.,  2  Dana  417 ;  Bunh  vs.  Steinman^ 
1  Bos.  and  Pul.  404 ;  Burgess  vs.  Qrai/^  1  Man.,  Gr.  and  S.  578 ; 
Frost  vs.  Portland^  11  Me.  271 ;  Johnson  vs.  Whitefieldy  18  Me. 
268 ;  French  vs.  Brunswick^  21  Me.  29 ;  Stetson  vs.  Fazon^  19 
Pick.  147. 

The  navigation  of  public  rivers  is  governed  by  the  same  prin- 
ciples.    The  right  of  the  citizen  to  use  such  rivers  as  a  highway, 
must   everywhere  within  reasonable  limits  accommodate   itself 
to  the  same  rules  as  in  the  use  of  public  highways :  Angell  on 
Highways,  §  229 ;  Stetson  vs.  Faxon^  19  Pick.  147. 

All  unauthorized  intrusions  upon  public  highways,  for  purposes 
unconnected  with  the  rights  of  navigation  or  passage,  are  nui- 
sances in  judgment  of  law :  Com,  vs.  Caldwell^  1  Dal.  150. 

It  was  held  in  Com»  vs.  Fleming^  Lew.  C.  L.  534,  that  logs 
lying  in  the  river  Susquehanna,  in  places  where  the  bed  of  the 
river  was  covered  with  water  at  the  time,  and  susceptible  of  being 
used  for  purposes  of  navigation,  if  deposited  there  for  mere  private 
convenience,  and  for  no  purpose  connected  with  the  right  of  navi- 
gation, constituted  a  nuisance  in  judgment  of  law. 

Lord  Halb,  in  his  treatise  De  Portibus  MariSy  notices  among 
others  the  following  nuisances  that  may  be  committed  to  ports ; 
tilting  or  choking  up  the  port  by  sinking  vessels,  or  throwing  out 
filth  or  trash  ;  decays  of  wharves,  piers,  or  quays ;  leaving  anchors 
without  buoys ;  building  new  weirs  or  enhancing  old ;  the  straiten- 
ing of  the  port  by  building  too  far  into  the  water,  and  the  suffer- 
ing  a  port  or  passage  to  be  filled  or  stopped  up. 
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The  authorities,  ancient  and  modern,  are  all  consistent,  and 
point  in  one  direction.  Highways,  whether  on  land  or  water,  are 
designed  for  the  accommodation  of  the  public,  for  travel  or  trans- 
portation, and  any  unauthorized  or  unreasonable  obstruction  thereof 
is  a  public  nuisance  in  judgment  of  the  law.  They  cannot  be  made 
the  receptacles  of  waste  materials,  filth  or  trash,  nor  the  deposito- 
ries of  valuable  property  even,  so  as  to  obstruct  their  use  as  pub-  ' 
lie  highways.  All  such  obstructions,  in  the  eye  of  the  law,  are 
deemed  unreasonable. 

As  has  already  been  remarked,  the  owner  of  a  mill  dam  upon  a 
public  stream  is  bound  to  provide  a  suitable,  safe,  and  convenient 
passage  through  or  by  his  dam  for  purposes  of  navigation.  But 
such  passage  way  or  channel  can  only  be  used  for  purposes  of 
navigation.  It  would  be  equally  a  violation  of  law  to  encumber 
it  with  unauthorized  obstructions,  as  thus  to  encumber  the  stream 
in  its  natural  channel  or  course. 

If,  therefore,  any  person  obstruct  a  stream,  which  is  by  law  a 
public  highway,  by  casting  therein  waste  material,  filth  or  trash, 
or  by  depositing  material  of  any  description  except  as  connected 
with  the  reasonable  use  of  such  stream  as  a  highway,  or  by  direct 
authority  of  law,  he  does  it  at  his  peril — it  is  a  public  nuisance 
for  which  he  would  be  liable  to  an  indictment,  and  to  an  action  at 
law  by  any  individual  who  should  be  specially  damaged  thereby : 
Angell  on  Watercourses,  sec.  567 ;  Cole  vs.  Sprowlj  35  Me.  161. 
No  length  of  time  can  legitimate  or  enable  a  party  to  prescribe  for 
a  public  nuisance :  People  vs.  Cunningham^  1  Denio  524 ;  Mills 
vs.  ffall,  9  Wend.  315 ;  Com.  vs.  Upton^  6  Gray  473 ;  Brown  vs. 
Watson,  47  Me.  161. 

It  is  contended  that  Veazie  has  acquired  a  right  by  prescrip- 
tion to  a  passage  through  the  old  sluice  in  Dwinel's  main  dam,  for 
slabs  and  other  waste  from  his  mills.  The  evidence  does  not  sus- 
tain this  proposition.  It  does  appear,  that,  for  many  years,  there 
was  a  sluice  or  waste  way  through  Dwinel's  dam  which  was  used 
by  the  owners  of  that  dam  to  discharge  waste  and  other  materials 
from  their  mill  pond,  and  through  which,  at  high  stages  of  water, 
slabs  and  waste  from  Yeazie's  Mills  also  passed.     But  there  is  no 
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evidence  tending  to  show  that  the  owners  or  occupants  of  Veazie's 
Mills  ever  claimed  the  right  to  control  or  use  that  sluice  for  such 
purpose,  or  in  fact  ever  exercised  such  control.  But,  on  the  con- 
trary, the  evidence  does  show  that  the  occupants  of  those  mills 
have  cast  their  slahs,  edgings,  and  waste  into  the  stream,  to  sink 
or  float,  without  direction  or  control  on  their  part,  and  that,  while 
some  portions  thereof  have  undouhtedly  passed  over  Dwinel's 
main  dam,  or  through  the  sluice  therein,  and  other  portions 
through  the  board  sluice  and  over  the  side  dam,  other  portions 
still  have  sunk  in  the  "  basin,"  choked  up  the  rafting  channel,  and, 
to  some  extent,  obstructed  the  mill  pond  of  Dwinel.  The  prac- 
tice, however,  if  exercised  under  a  claim  of  right,  was  manifestly 
under  the  claim  of  a  right  to  cast  waste  into  the  stream,  there  to 
remain  without  further  direction  or  control,  and  not  under  a  claim 
to  have  it  deposited  to  remain  in  a  particular  place,  or  to  float  it 
through  a  particular  channel.  Such  casual  passage  of  slabs 
through  the  sluice  in  Dwinel's  dam  would  give  Veazie  no  prescrip- 
tive right  therein.  As  well  might  one  who  should,  without  author- 
ity, turn  animals  upon  the  highway  to  graze,  claim  a  prescriptive 
right  to  all  the  land  upon  which  those  animals  might  chance  to 
stray.  A  prescriptive  right  can  only  be  obtained  by  adverse 
user,  under  .claim  of  right.  Nor,  would  the  practice  of  casting  his 
waste  into  the  stream  or  the  channel  provided  for  rafting  boards 
and  running  logs,  it  matters  not  how  long  this  practice  has  been 
continued,  give  a  prescriptive  right  to  continue  the  same  if  the 
stream  or  channel  was  thereby  obstructed :  Knox  vs.  ChaloneTj 
42  Me.  150 ;  Rex  vs.  Ward,  4  Adol.  &  El.  384 ;  Gate9  vs.  Blencoe, 
2  Dana  158 ;  Angell  on  W.  C,  §  562. 

The  evidence  establishes  the  fact  that  Dwinel's  main  dam  has 
been  abutted  upon  and  connected  with  Webster's  Island,  substan- 
tially as  it  now  is,  for  more  than  half  a  century.  Under  such 
circumstances  a  right  thus  to  maintain  it  must  be  presumed.  We 
do  not  find  any  evidence  tending  to  establish  such  acts  of  trespass 
by  Dwinel  of  the  lands  of  Veazie  situate  on  Webster's  Island  as 
are  described  in  either  of  his  writs. 

It  is  admitted  that  Gen.  Veazie  has  not  run  his  mills  himself 
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since  December  1854,  but  that  the  mills  since  that  time  have  been 
operated  by  his  lessees.  The  defendant  was  not  liable  for  the 
tortious  acts  of  his  lessees  unless  authorized  by  him,  anterior  to 
the  act  of  April  2d,  1859,  ch.  98 :  Dwinel  vs.  Veazie,  44  Me.  167. 
The  leases  in  the  case  show  that  they  had  no  such  authority  as 
would  render  Veazie  liable  for  their  acts  prior  to  that  time. 

The  foregoing  opinion  comes  to  us  Jnstice  McLban  in  Bowman  vt.  Wathen, 

through  the  kindness    of    Mr.   Justice  2  McLean's  C.  C.  R.  S76,  and  the  ex- 

Rice.     We  have  read  the  opinion  with  a  olasiye  right  of  the  riparian  owner  yindi- 

good  deal  of  interest,  and  although  at  cated   to  the  point  of  highwater  mark, 

first  hesitating  about  its  publication  in  and  as  much  further  toward  the  middle 

our  Journal,  on   account  of  its  great  line  of  the  stream  as  may  be  conyenient 

length,  we  hay e  finally  come  to  the  con-  for  making  erections,   accessary  to  the 

elusion,  that  the  peculiar  nature  of  some  nayigation,  without  obstructing  the  same, 

of  the  questions  discussed,  and  the  care-  The  question  was  further  considered  by 

ful  and  thorough  manner  in  which  they  the  same  learned   Judge  in  Works  v«. 

are  presented,  will  render  it  more  accept-  Junction  Railroad,  5  McLean's  C.  G.  R. 

able  to  ouf  readers  than  anything  else  425,  and  in  United  States  va.  Railroad 

we  could  give  them.  Bridge  Company,  6  Id.  617.     The  ques- 

We  had  occasion  to  advert  to  this  sub-  tion  is  discussed  also  in  Lehigh  Valley 
ject  in  discussing  the  rights  of  Eminent  Railway  vt.  Trone,  28  Penna.  206 ;  Bar- 
Domain,  in  regard  to  railways,  Redfield  clay  Railroad  &  Coal  Co.  v.  Ingraham, 
on  Railw.  168,  169  and  notes.  It  seems  86  Id.  194  ;  Flanagan  v.  City  of  Phila- 
to  have  been  long  ago  conceded,  in  this  delphia,  42  Id.  219.  In  the  latter  case 
country,  that  the  common  law  rule  in  it  is  held  that  as  to  navigable  waters 
regard  to  the  navigability  of  freshwater  exclusively  within  the  limits  of  the  state, 
streams  will  not  apply  to  the  great  it  is  competent  for  the  state  legislature 
inland  streams  of  this  continent,  some  to  diminish  the  power  of  navigability 
of  which  are  navigable  for  hundreds  of  by  the  erection  of  a  bridge  at  or  below 
miles  above  where  the  tide  ebbs  and  tide-water. 

flows.  The  question  is  extensively  dis-  The  question  was  considerably  dis- 
cussed in  McManus  va.  Carmichael,  5  cussed  by  the  United  States  Supreme 
Am.  Law.  Reg.  693,  by  Mr.  Justice  Court  in  the  case  of  State  of  Pennsyl- 
WooDWARD.  The  early  cases  are  here  vania  vt.  Wheeling  Bridge  Company,  18 
reviewed  with  great  learning  and  ability,  How.  518;  s.  c,  18  Id.  421. 
and  the  rule  declared  that  all  waters  are  When  this  case  was  last  before  the 
to  be  regarded  as  navigable  above  court,  it  was  held,  that  the  paramount 
where  the  tide  ebbs  and  flows,  which  are  authority  of  Congress,  in  the  regulation 
of  common  use  to  all  the  citizens  of  the  of  commerce,  included  the  power  to 
republic  for  purposes  of  navigation  ;  and  determine  what  was  an  obstruction  to 
that  navigability,  in  fact,  is  to  be  re-  navigation.  And  Congress  having  by 
garded  as  the  decisive  test,  and  not  the  legislative  act  legalized  the  defendants' 
ebb  and  flow  of  the  tide.  bridge,  since  the  judgment  of  the  court 

The    question    is  discussed    by  Mr.  declaring  it  liable  to  abatement  as  a 
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common  nuisance,  obstructing  the  navi-  olusively  under  the  control  of  the  state 
gation  of  the  Ohio  River;  but  before  legislature."  And  although  erections 
that  judgment  was  carried  into  effect  it  authorized  by  grant  from  the  state  leg- 
was  considered  that  there  was  no  reason  islature  cause  **real  impediment  to  the 
now  for  carrying  that  judgment  into  navigation,"  they  are  nevertheless  law- 
execution,  ful,  and  the  riparian  owner  has  no  re- 
Mr.  Justice  Nelson  here  thus  lays  dress.  This  subject  is  somewhat  con- 
down  the  rule  of  law  as  to  streams  ex-  sidered  in  Morgan  r«.  King,  18  Barb, 
clusively   under  state    control :    "  The  277. 

purely  internal  streams  of  a  state,  which        There  can  be  no  question,  we  ihink, 

are  navigable,  belong  to  the  riparian  that  the  rule  of  law  that  the  internal 

owners  to  the  thread   of  the  stream,"  rivers  of  a  state  in  a  section  of  country 

and    they   have   a  right   to   use  them  where  rafting  and  floating  logs  is  of  es- 

**  subject  to  the  public  right  of  naviga-  sential  interest,  are  to  be  regarded  as 

tion."     They  may  construct  wharves,  or  in  the  nature  of  public  highways,  for 

dams,  or  canals,  for  the  purpose  of  sub-  that  purpose  open  to  the  free  use  of  all 

jecting  the  stream  to  the  yarious  uses  who  have  occasion  so  to  use  them,  is 

to  which  it  may  be  applied,  subject  to  founded  in  the  soundest  principle;  and 

this  public  easement.    But  if  these  struc-  that  it  is,  in  fact,  nothing  more  than  the 

tures  materially  interfere  with  the  pub-  reasonable  extension  of  the  former  rule 

lie  right,  the  obstruction  may  be  removed  by  which  navigability  has  been  referred 

orabated  as  a  public  nuisance."    '*  These  to  the  necessities  of  the  circumstances 

purely  internal  streams  of  a  state,  as  to  and  condition  in  which  the  people  and 

the  public  right  of  navigation,  are  ex-  the  country  are  placed.  I.  F.  R. 


Supreme  Court  of  Pennaylvania, 

TWELLS  V8.  THE  PENNSYLVANIA  RAILROAD  COMPANY. 

Though  a  railroad  company  may  haye  power  under  special  statutes  to  discriminate 
in  its  rates  of  charge  between  "  local"  and  other  freights,  yet  it  cannot  make 
any  such  discrimination  on  the  ground  that  certain  freight  is  to  be  carried  to  its 
final  destination  by  another  route  after  reaching  the  terminus  of  the  company's 
road. 

The  opinion  of  the  court  was  delivered  by 

Strong,  J. — The  substantial  question  in  this  case  is,  whether 
the  defendants  may  rightfully  demand  from  the  complainant  higher 
rates  for  transporting  over  their  railroad  coal  oil  consigned  to  him 
at  Philadelphia,  and  received  by  them  for  carriage  at  Pittsburgh, 
than  they  demand  of  shippers  generally  from  the  same  place  of 
loading  to  the  same  place  of  delivery,  merely  because  the  com- 
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plainant  intends  to  send  the  oil  afterwards  to  New  York.  Does 
the  place  of  final  destination,  if  beyond  the  terminus  of  the  de- 
fendants' road,  justify  an  increase  of  the  charge  made  for  trans- 
porting over  the  road  itself,  freight  thus  destined,  over  the  rate 
established  for  similar  freight  destined  for  the  terminus  itself? 
It  is  to  be  observed  that  the  railroad  of  the  defendants  is  wholly 
within  this  state;  that  it  does  not  extend  beyond  Philadelphia 
eastward,  nor  westward  beyond  Pittsburgh.  It  is  also  to  be  noted 
that  the  oil  delivered  to  the  defendants  at  Pittsburgh  for  carriage, 
and  upon  which  the  charges  complained  of  are  made,  is  a  domestic 
product  of  the  state,  and  as  such  is  entitled  to  the  spirit  of  the 
protection  (if  not  to  its  letter)  extended  by  the  commutation  ton- 
nage tax  of  1861  to  domestic  products.  If  transported  from 
Pittsburgh  to  any  eastern  market,  it  must  pass  over  the  road  of  the 
defendants.     It  has  no  other  available  route. 

The  general  duty  of  railroad  companies  to  make  no  discrimina- 
tion between  parties  offering  goods  to  them  for  transportation  is 
admitted,  as,  indeed,  it  must  be.  Different  kinds  of  freight  may 
be  subjected  to  different  charges,  but  generally,  advantages  cannot 
be  given  to  one  shipper,  or  class  of  shippers,  greater  than  those 
which  are  allowed  to  all  others.  When  such  companies  furnish 
cars  and  motive  power,  and  when  they  become  common  carriers, 
they  are  under  obligation  to  receive  all  goods  offered  to  them  for 
carriage,  to  transport  them  in  the  order  of  their  receipt,  and  at 
rates  of  compensation  that  are  alike  to  all.  When  the  service  is 
the  same,  the  compensation  demanded  must  be  the  same  also. 
And  the  rule  is  not  the  less  general  or  imperative  because  there 
are  some  seeming  qualifications  to  it.  It  may  be  that  it  is  com- 
petent for  a  railroad  company  to  enter  into  special  agreements 
whereby  advantages  may  be  secured  to  individuals  in  the  carriage 
of  goods  upon  their  railway,  if  it  is  manifest  that  in  entering  into 
such  agreements  they  have  only  the  interests  of  the  company  in 
view,  and  when  they  are  willing  to  afford  the  same  facilities  to  all 
others  on  the  same  terms.  Thus  it  has  been  held  that  railway 
companies  may  agree  to  carry  at  less  than  the  ordinary  charges, 
in  consideration  of  a  guarantee  of  large  quantities  and  full  train- 
loads  at  regular  periods,  provided  the  real  object  be  to   obtain 
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thereby  a  greater  remunerative  profit  by  the  diminished  cost  of 
carriage,  although  the  effect  may  be  to  exclude  from  the  lower 
rate  those  persons  who  cannot  give  such  a  guarantee.  NichoUon 
vs.  The  Great  Western  Railroad  Company^  94  Eng.  Com.  L. 
Rep.  366.  In  re  Oxladcy  1  Com.  Bench  N.  S.  453 ;  Iian$om*» 
Case,  1  C.  B.  437.  But  these  qualifications  of  the  general  rule, 
if  they  may  be  called  qualifications,  have  nothing  to  do  with  the 
present  case.  They  rest  upon  a  different  principle.  They  are 
allowable  only  when  the  exceptional  regulation  has  reference 
primarily  to  the  interests  of  the  company,  rather  than  to  the 
advantage  of  a  particular  shipper  or  class  of  shippers,  and  allow- 
able only  when  they  relate  to  transportation  over  the  company's 
own  railroad.  In  Baxendale  vs.  The  Great  Western  Railway 
Company^  94  Eng.  Com.  Law  Rep.  366,  Chief  Justice  Cockburn 
noticed  this  distinction  as  follows:  <'It  may  be  convenient  to 
advert  to  a  distinction  not  always  kept  sight  of  in  argument, 
between  cases  in  which  the  interest  of  the  company  sought  to  be 
promoted  by  the  regulation  or  act  complained  of,  is  one  with 
reference  to  the  railway  itself  as  to  which  the  question  occurs,  and 
those  in  which  the  benefit  sought  to  be  obtained  by  the  company 
is  one  which  has  reference  to  interests  distinct  from  the  particular 
railway ;  as  where,  for  example,  the  company  are  proprietors 
of  another  railway,  or  carry  on  some  other  business.  In  the 
latter  class  of  cases  it  appears  to  us  clear  that  the  company  must 
be  taken  to  be,  quoad  the  particular  railway,  in  the  position  of 
third  parties,  and  that  they  cannot,  with  a  view  to  such  separate 
interest,  give  an  undue  preference,  or  impose  an  unreasonable  dis- 
advantage, any  more  than  they  could  do  so  to  promote  the  interest 
of  any  other  party."  These  observations  are  founded  in  sound 
reason,  and  they  commend  themselves  to  us  as  indicating  a  rule  of 
substantial  justice.  They  fit  the  case  now  in  hand,  and  solve  it 
without  difficulty. 

The  defendants  are  authorized  by  their  charter  to  be  common 
carriers  on  their  railroad  from  Pittsburgh  to  Philadelphia,  with  power 
to  establish,  demand,  and  receive  such  rates  of  toll,  or  other  com- 
pensation, for  the  transportation  of  merchandise  and  commodities 
as  to  the  President  and  Directors  shall  seem  reasonable.     It  is  ad- 
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mitted  that,  in  the  exercise  of  these  powers,  they  must  treat  all 
customers  alike.  Now  it  is  clear  that  if  they  receive  coal  oil  at  Pitts- 
burgh, to  be  carried  to  Philadelphia,  it  can  make  no  difference  to 
them,  either  in  the  risk  or  cost  of  transportation,  whether  Philadel- 
phia is  the  point  of  ultimate  destination  of  the  oil,  or  whether 
the  consignee  intends  that  it  shall  afterwards  be  started  anew,  on 
another  line,  and  forwarded  from  Philadelphia  to  New  York.  The 
point  of  final  destination  of  the  freight  is  a  matter  in  which  they  have 
no  interest  as  carriers  over  their  own  road.  If  it  be  admitted  that 
they  may  contract  to  carry  freight  to  points  beyond  Philadelphia  or 
Pittsburgh,  over  connecting  lines,  it  is  still  true  that  as  to  all  car- 
riage beyond  the  termini  of  their  own  road,  they  stand  in  the  po- 
sition of  third  parties,  and  they  can  no  more  secure  to  themselves 
an  advantage  over  other  carriers  on  the  connecting  lines  by  discrim- 
inating in  tolls  on  their  own,  than  they  could  s^ure  similar  advan- 
tages to  one  shipper  over  another  in  the  same  way.  Yet  this  is  the 
practical  effect  of  the  regulation  which  the  defendants  are  seeking 
to  enforce  against  the  complainant,  and  we  cannot  doubt  that  such 
is  their  object  in  making  it.  They  in  reality  say  to  him,  «  Employ 
US  to  carry  your  oil,  not  only  over  our  road  to  Philadelphia,  but 
thence  to  New  York.  If  you  do  not,  we  will  exact  from  you,  for 
its  carriage  to  Philadelphia,  six  cents  per  hundred  pounds  more  than 
we  demand  from  all  others  who  employ  us  to  transport  similar  freight 
only  to  Philadelphia.  Or,  if  you  will  employ  us  to  carry  it  to  New 
York  after  it  shall  have  reached  Philadelphia,  we  will  carry  it  to 
Philadelphia  for  six  cents  less  per  hundred  pounds  than  we  are 
accustomed  to  charge  others  for  similar  transportation."  No  one 
will  maintain  that  they  can  lawfully  make  such  a  stipulation  for  the 
benefit  of  a  third  party,  e.  ^.,  one  of  two  other  carriers.  They 
cannot  say  to  a  shipper,  at  Pittsburgh,  of  any  domestic  product, 
««  You  have  freight  destined  to  New  York.  You  must  send  it  over 
our  road  to  Philadelphia.  If,  when  it  arrives  there,  you  will  for- 
ward it  by  A  to  New  York,  we  will  carry  it  over  our  line  at  certain 
rates.  If  you  send  it  by  any  other  than  A  our  charges  will  be  high- 
er.*' This  is  a  discrimination  that  cannot  be  allowed.  Conceding 
it,  would  put  in  the  power  of  the  defendants  a  monopoly  of  the 
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carriage  of  all  articles  which  pass  over  their  road  from  either  ter- 
minus to  every  place  of  final  delivery.  The  oppressive  effects  of 
such  a  rule  are  the  same,  irhether  its  motive  be  to  benefit  third 
parties,  or  the  railroad  company  itself.  Of  transportation  along 
the  line  of  their  road,  the  defendants  practically  have  a  monopoly. 
It  is  not  consistent  with  the  public  interests,  or  with  common  right, 
that  they  should  be  permitted  so  to  use  it  as  to  secure  to  them- 
selves superior  and  exclusive  advantages  on  other  lines  of  trans- 
portation beyond  the  ends  of  their  road.  If  they  contract  to  carry 
freight  to  distant  points  in  other  states  and  countries,  they  should 
stand  on  the  same  footing  with  other  carriers,  over  other  roads  and 
lines  than  their  own.  If  they  may  use  their  exclusive  powers  over 
their  road  so  as  to  forcp  into  their  own  hands  all  external  carrying 
trade,  and  do  this  at  the  expense  of  a  shipper  or  class  of  shippers, 
it  is  quite  possible  for  them  to  exclude  one  domestic  product  from 
all  foreign  markets.  Shippers  of  such  products  might  be  compelled 
to  seek  a  final  market  in  Philadelphia,  under  penalty  of  such  in- 
creased rates  of  toll  beyond  as  to  make  it  impossible  for  them  to 
find  any  other  place  of  sale.  These  consequences,  more  or  less 
aggravated,  according  to  the  will  of  the  defendants,  and  according 
to  interests  they  may  have  distinct  from  those  which  belong  to  them 
as  owners  of  their  road,  flow  naturally  from  permitting  the  destina- 
tion or  use  to  be  made  of  freight  after  it  has  left  the  road,  to  affect 
the  price  of  carriage  over  it.  In  Baxendale  vs.  The  Great  Western 
Railroad  Company^  already  cited,  it  was  held  that  the  company 
could  not  secure  to  themselves  a  monopoly  of  the  delivery  of  goods 
beyond  the  termination  of  their  road  by  a  general  regulation  charg- 
ing a  gross  price  for  carriage  on  the  road,  including  the  cost 
of  such  delivery,  to  all  persons,  whether  they  receive  their  goods 
at  the  station  or  beyond.  In  other  words,  they  were  not  allowed 
to  make  use  of  their  rights  over  their  road  to  secure  to  themselves 
advantages  beyond  it.  That  there  are  special  provisions  in  the 
English  charters  against  granting  special  privileges  to  individuals 
or  classes  of  men,  makes  no  difference,  for  they  are  but  declara- 
tory of  the  common  law.  Sanford  vs.  The  Catawiisa  Railroad  Com- 
pany, 12  Har-=-  °''° 
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We  hold,  then,  that  the  rule  of  the  defendants  of  which  the  com- 
plainant complains,  is  unreasonable,  and  such  as  they  have  no  legal 
right  to  enforce.  The  apology  set  up  for  it  is  not  sufficient.  That 
the  imposition  of  higher  rates  for  carrying  the  complainant's  oil 
to  Philadelphia,  because  it  is  afterwards  to  be  forwarded  in  some 
way  to  New  York,  is  necessary  to  prevent  his  having  an  advantage 
in  the  New  York  market  over  those  who  employ  the  defendants  to 
transport  all  the  way,  or  over  those  who  send  oil  from  Pittsburgh  to 
New  York  with  through  bills  of  lading,  is  a  matter  outside  of  their 
control.     It  has  no  proper  relation  to  them  as  carriers. 

An  injunction  will  therefore  be  issued  according  to  the  prayer 
of  the  bill,  and  an  account  will  be  decreed  of  the  excess  over  the 
usual  or  ordinary  rates  of  freight  heretofore  paid  by  the  complain- 
ant to  the  defendants,  and  the  amount  found  by  such  account  to 
have  been  paid  in  excess  of  the  ordinary  rates  of  charge  for  trans- 
portation from  Pittsburgh  to  Philadelphia,  will  be  decreed  to  be  paid 
to  the  eomplainant,  together  with,  interest  and  the  costs.  The 
account  is  not  to  include  anything  more  than  such  excessive  charges 
and  interest. 

At  the  same  term  of  the  court  the  case  upon   the    construction    of   the   words 

of  Shipper  v$.  The  Pennsylyania  Rail-  "local    freight,*'   in   a  statute,  -wiiich, 

road   Company  was   decided    in   favor  while  in  terms  providing  a  maximum 

of  the  company  by  the  same  judge  who  rate  as  the  price  of  a  release  from  a 

delivered  the  above  opinion.    The  differ-  state  tax  on  tonnage,  is  by  this  construc- 

ence  between  the  cases  was  simply  this :  lion  made  to  justify  an  exception  to  the 

that  whereas  in  the  one  case  the  com-  general  rule  of  equality  so  well  stated 

pany  attempted  to  discriminate  on  the  in  the  above  opinion.     *'  Local  freight" 

ground  of  ultimate  destination,  in  the  in   the   statute    referred    to,   says   the 

other  they  claimed  precisely  the  same  learned  judge,  "  was  not  simply  what 

right  on  the  basis  of  origin  or  initial  was  owned  by  citizens  of  Pennsylvania, 

point  of  transportation  of  freight.     As  not  exclusively  domestic  products  even, 

respects  this  particular  company,  there-  though  they  were   doubtless  largely  in 

fore,  the  law  seems  to  be  settled  that  on  the  minds  of  the  legislature,  but  articles 

freight  started  from  a  point  beyond  the  transported  in  the   prosecution  of  our 

state  and  coming  to  their  road  for  further  own  internal  trade  as  contrasted  with 

transportation  they  may  charge  tolls  at  those  brought  from  abroad  into  the  state 

higher  rates  than  on  freight,  the  trans-  or  carried  through  by  a  continuous  tran- 

portation  of  which   commences  within  sit."     The  case  and  the  statute  as  well 

the  state.     The  decision  in  Shipper  vs.  as  its  construction  being  ''  exceptional," 

Th«  Pennsylvania  Railroad  Co.   rests  have  not  of  themselves  a  very  important 
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bearing  upon  the  general  principles  of  may  charge  a  less  rate  than  the  usual 
American  Railroad  Law,  but  some  ex-  one  to  customers  who  by  furnishing 
pressions  of  the  learned  judge  in  the  freight  in  large  quantities  Or  at  stated 
introductory  part  of  the  opinion,  and  times,  enable  the  company  to  transport 
particularly  the  limitation  upon  the  duty  their  freight  at  a  less  cost  per  pound 
of  equality  of  charge  to  persons  oflfering  than  the  ordinary  average  cost,  and  in 
freight  "  in  like  circumstances,"  have  such  cases  the  companies  do  not  seem  to 
led  to  a  somewhat  closer  examination  have  been  held  strictly  to  showing  that 
of  what  in  the  above  opinion  are  accu-  the  reduction  in  rate  corresponded  ex- 
rately  defined  as  the  "seeming  qualifi-  actly  with  the  diminution  in  the  cost  of 
cations"  of  the  general  rule  that  "  when  transportation.  See,  besides  cases  cited 
the  service  is  the  same,  the  compensation  in  the  above  opinion,  Strick  r«.  The 
demanded  must  be  the  same  also/'  Swansea  Canal  Co.,  Law  Times  Reports, 
C.  J.  Lewis,  in  Sanford  vs.  The  Cata-  May  28,  1864,  p.  460.  But  it  is  to  be 
wissa  Railroad  Co.,  12  H.,  p.  878,  after  observed  that  these  decisions  are  made 
deducing  the  duty  of  public  accommo-  under  a  statute  giving  a  remedy  for 
dation  from  the  grant  of  the  power  to  ** undue  preference  or  prejudice,"  which 
take  private  property,  says:  "  The  right  makes  the  court  the  arbiter  between  the 
to  take  tolls  is  the  compensation  to  be  public  and  the  corporation  of  the  rea- 
received  for  the  benefits  conferred.  If  sonableness  or  unreasonableness  with 
the  public  are  entitled  to  these  ad-  respect  to  the  interests  of  the  company 
vantages,  it  results  from  the  nature  of  as  carriers,  of  discriminations  in  rates 
the  right  that  the  benefits  should  be  of  freight.  That  the  line  has  been 
extended  to  all  alike,  and  that  no  special  pretty  strictly  drawn,  and  that  the  corn- 
privileges  should  be  granted  to  one  man  pany  have  been  obliged  generally  to 
or  set  of  men  and  denied  to  others.  The  show  that  the  discrimination  was  founded 
special  stipulations  inserted  in  charters  either  upon  an  immediate  benefit  to  them 
for  the  purpose  of  securing  these  rights,  in  the  reduction  of  average  cost  of  trans- 
are  placed  there  in  abundance  of  cau-  portation,  or  a  resulting  benefit  by  the 
tion,  and  affirm  nothing  more  than  the  increase  of  tonnage  carried,  will  be  seen 
common  right  to  equal  justice  which  by  a  reference  to  the  cases.  Among 
exists  independent  of  such  provisions."  those  not  cited  in  the  opinion  above  are 
It  would  seem  to  follow  fVom  this  that  Crouch  ©».  The  Railway  Co.,  2  Car.  & 
the  public  accommodation  is  paramount  Kir.  789;  Parker  w.  Great  Western,  11 
to  considerations  of  private  profit  to  the  Common  Bench  545  ;  Pickford  m.  The 
company,  even  when  that  profit  is  the  Grand  Junction,  10  Mees.  &  Welsby 
mere  profit  of  carriage  over  their  road,  899  ;  Bazendale  w.  The  Great  Western 
and  that  they  may  not  charge  the  man  (Bristol  Case)  94  E.  C.  L.  R.  809 ;  Pid- 
who  furnishes  them  with  a  car-load  of  dington  t?*.  The  S.  E.  Railway  Co.,  94 
wheat  to  be  carried  more  in  proportion  E.  C.  L.  R.  Ill ;  Garton  m.  Railway  Co., 
to  weight  and  distance  than  the  man  101  E.  C.  L.  R.,  p.  112. 
who  furnishes  but  one  bushel,  because  But  in  the  absence  of  such  statutory 
it  may  cost  them  much  less  in  proportion  regulations,  a  qualification  that  allows 
to  weight  to  transport  the  full  car-load  the  carrying  company,  with  a  pretended 
than  to  transport  the  one  bushel,  «.  ^.,  view  to  a  resulting  benefit  to  itself,  to 
in  a  car  in  which  they  have  no  other  aid  any  customer  in  building  up  a  busi- 
freight  to  be  carried.  English  cases  are  ness  in  the  conduct  of  which  large 
sometimes  cited  to  show  that  a  company  amountu  of  freight  will  come  upon  the 
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road,  by  charging   him   less  than   the  in  so  far  as  we  may,  following  the  Eng- 

ordinary  rates  of  toll  or  freight,  Tiolates  lish   cases,   somewhat   inaccurately  in- 

the  principle  that  ''when  the  service  is  elude  under  that  term,  the  kind  or  de- 

the  same,  the  compensation  demanded  scription  of  package,  the  time  and  order 

must  be  the  same  also."     On  the  other  of  offering  for  transportation  and  such 

hand,  the  more   plausible   qualification  incidents  as   have  a  direct  relation  to 

of  a  difference  in  rates  of  toll  or  freight  cost,  priority,  or  risk  of  carriage,  is  to 

founded  on  the  actual  cost  or  risk  to  the  place  it  in  the  power  of  the  carrying 

company  of  transportation,  is  no  less  company  to  discriminate  in  favor  of  one 

destructive  of  the  fundamental  idea  that  man  or  one  class  or  set  of  men,  a  power 

the  benefits  of  a  railway  company  should  utterly   subversive    of   the  controlling 

be  extended  to  all  alike.     In  fine,  to  object  and  purpose  of  the  grant  by  the 

admit  that  "  circumstances"  may  justify  state  to  them  of  special  privileges, 

discriminations  or  preferences,  except  0. 


^■»  ■ 


United  States  District  Courts  Eastern  District  of  Missouri* 

Special  Term,  September^  1862. 

UNITED   STATES   VS.   ONE   HUNDRED   BARRELS   OF   CEMENT   Ct   ah 

HICKS   k   COCKE,    CLAIMANTS. 

By  the  Act  of  Congress  of  IStb  Jaly,  1861,  and  the  President's  Proclamation  in 
pursuance  thereof,  citizens  of  the  rebellious  states  have  primd  facie  become,  for 
purposes  of  commerce,  quan  enemies,  and  cannot  sue  in  the  United  States 
courts. 

But  the  President  having  power,  through  the  secretary  of  the  treasury,  to  make 
regulations  permitting  trade  in  certain  cases,  the  granting  of  a  license,  in  pur- 
suance of  this  power,  restores  the  standing*  of  the  grantee,  so  as  to  enable  him 
to  be  heard  in  the  United  States  courts. 

The  act  of  foreign  nations  in  recognising  the  so-called  Confederate  States  as  n 
belligerent,  estops  their  subjects  from  disputing  the  lawfulness  of  captures  on 
the  high  seas  by  the  United  States  forces.  But  such  recognition  has  no  influ- 
ence on  the  courts  of  the  United  States,  who  are  guided  solely  by  the  action  of 
the  political  department  of  their  own  government. 

Therefore,  in  determining  the  status  of  rebel  persons  and  property,  the  courts  are 
guided  by  municipal  and  not  by  international  law. 

The  Acts  of  Congress  of  18th  July  1861,  and  20th  May,  1862,  are  prohibitory  acts, 
and  the  forfeiture  under  them  of  goods  "proceeding  to"  rebellious  states,  can 
only  be  avoided  by  the  production  of  such  a  license  as  is  provided  in  the  acts. 
Therefore,  a  license  obtained  through  error,  or  mistake,  or  fraud,  will  not  pre- 
vent the  forfeiture. 

Libel  of  information  for  violation  of  the  5th  Section  of  the 
Act  of  Congress,  approved  July  13th,  1861. 
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W.  W.  Edwards  and  C.  S.  EaydeUy  for  the  United  States. 
J.  K,  Knighty  for  claimants. 

The  opinion  of  the  court  was  delivered  hy 

Treat,  J. — The  material  facts  are  suhstantially  as  follows : — 

In  July  last,  Messrs.  Hicks  &  Cocke,  copartners  in  a  hotel 
business  at  Jackson,  Tennessee,  were  residents  and  citizens  of 
that  state,  and  loyal  to  the  United  States.  Messrs.  Harman  k 
Daily,  of  the  same  place,  were  copartners  in  a  saloon. 

Early  in  that  month  Messrs.  Harman  &  Daily,  with  Mr.  Cocke, 
visited  St.  Louis,  Missouri,  and  purchased  respectively  the  goods 
contained  in  lot  No.  41.  Messrs.  Harman  &  Daily  bought  twenty- 
one  half-barrels  of  whiskey,  had  the  same  packed  in  barrels  of 
salt  for  concealment,  and  caused  the  same  to  be  shipped  on  the 
steamer  G.  W.  Graham,  consigned  to  Messrs.  Hicks  &  Cocke,  at 
Jackson.  Mr.  Cocke  bought  the  other  goods  in  said  lot  No.  41, 
and  had  the  same  shipped  on  said  steamer  also.  Mr.  Harman 
applied  at  the  custom-house,  in  the  name  of  Hicks  &;  Cocke,  for 
the  necessary  permit  for  all  the  goods,  filed  what  purported  to  be 
copies  of  the  invoices,  made  the  required  oath,  and  received  a 
permit  for  Hicks  &  Cocke  to  ship  to  Jackson  the  whole  lot  named, 
to  be  delivered  to  them  at  the  latter  place.  After  said  goods 
were  on  board  the  steamer,  they  were  seized,  the  whiskey  con- 
cealed in  the  salt  having  been  detected ;  all  of  the  goods  were 
included  in  the  same  permit,  and  shipped  on  the  same  steamer 
for  the  same  destination,  and  consigned  to  the  same  persons. 

The  regulations  of  the  treasury  department  for  such  shipments 
contained  at  that  time  the  following  provisions : — 

'^  All  applicants  for  permits  to  ship  and  trade,  shall  make  and 
file  with  the  officer  granting  the  permit,  an  affidavit  that  the 
values  of  all  merchandise  are  correctly  stated  in  the  invoices,  true 
copies  of  which  shall  be  annexed  to  the  affidavit,  and  that  the 
packages  contain  nothing  except  as  stated  in  the  invoices ;  .  .  . 
and  furthermore,  that  the  applicant  is  loyal  to  the  government  of 
the  United  States,  and  will  in  all  things  so  deport  himself." 

'^  No  permits  shall  be  granted  to  ship  merchandise  to  states,  or 
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parts  of  atatos,  heretofore  declared  to  be  in  inBarrection,  except 
for  delivery  to  such  persons  residing  or  doing  business  therein,  as 
shall  be  recommended  therefor  by  an  officer  of  governmenti  duly 
aathorused  to  make  such  rec<Knmendation/' 

"  No  permits  shall  be  granted  to  ship  intoxicating  drinks,"  &c. 

The  object  of  these  conditions  is  obvious,  viz.,  to  prevent  from 
being  forwarded  to  the  insurrectionary  states,  any  merchandise 
which  may  be  used  in  aid  of  the  insurgents,  or  for  the  demoralisa* 
tion  of  the  United  States  army  there. 

All  commercial  intercourse  with  Tennessee  was  interdicted  from 
the  date  of  the  President's  Proclamation  of  August  16th,  1861, 
except  so  far  as  the  President  hf.d  relaxed,  or  might  relax,  such 
interdict  with  respect  to  any  particular  part  of  the  state,  or  with 
respect  to  specified  persons.  The  rule  is  similar  to  that  recog- 
nised by  publicists,  as  in  force  during  foreign  wars,  viz.,  that 
^*A11  intercourse  by  a  citizen  of  one  nation  with  the  adverse 
belligerent,  except  by  special  license  of  the  sovereign,  is  unlaw- 
ful, subjecting  vessel  and  cargo  to  forfeiture;  and  a  licensed 
vessel  is  to  be  treated  as  belonging  to  the  country  under  whose 
license  she  sails."  Every  citizen  therefore  who,  during  a  war, 
carries  on  intercourse  with  the  enemy's  country  without  such 
special  license,  is  faithless  to  his  allegiance,  and  subjects  himself 
personally  to  such  punishment  as  his  sovereign  may  impose,  and 
the  property  shipped,  to  confiscation  as  lawful  prize :  The  Liver* 
pool  Paokety  1  Gallison  618;  The  JSmuloui,  I  Id.  568;  The 
Joeeph,  8  Cranch  461 ;  The  Rugen,  1  Wheat.  62 ;  Sehokfield  vs. 
JBkhelbergeTj  7  Pet.  686;  The  Soop,  1  0.  Robinson  196;  The 
.Rapid,  8  Cranch  155 ;  Wheaton  on  Captures,  ch.  7,  p.  209,  212, 
219 ;  Jecker  et  aL  vs.  Monig9lneryy  18  How.  110 ;  Qriewold  vs. 
Waddington,  16  Johns.  488. 

As  then  all  commercial  intercourse  with  Tennessee  was  legally 
interdicted,  all  goods  shipped  to  that  state  without  a  license  were 
forfeited  to  the  United  ^tates.  By  the  terms  of  said  act,  the 
President  was  authorized  to  grant  special  licenses  for  trade,  under 
such  regulations  as  might  be  prescribed  therefor  by  the  Secretary 
of  the  Treasury. 

Vol.  XII.— 47 
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The  political  department  alone  has  the  power  to  decide  the 
Btatos  of  a  state,  or  rather  of  its  inhabitants,  as  to  '^  a  condition 
of  hostilities''  or  ^*  insurrection"  against  the  United  States  gov- 
ernment ;  and  when  its  decision  is  made,  the  courts  must  apply 
the  rules  applicable  thereto.  That  status  must  remain,  in  a  legal 
sense,  until  the  same  authority  decides  it  to  be  at  an  end.  Such 
is  the  true  interpretation  of  the  statute  and  proclamation :  United 
8tate$  7B.  129  JPaekage$j  decided  by  this  court  at  this  term  2 
Am.  Law  Beg.,  N.  S.,  p.  419 ;  4  Granch  241 ;  2  Pet.  253,  12 
Wh.  19;  7  How.  1;  14  Id.  46;  8  Wh.  246,  610;  4  Id.  62,  497;  7 
Id.  283. 

'  The  goods  in  question  having  been  seized  for  ^<  proceeding  to" 
an  insurrectionary  state,  and  the  fact  that  they  were  so  proceed- 
ing having  been  established,  the  onus  is  on  the  claimant  to  show 
that  he  had  the  required  license  or  permit.  If  he  were  before  the 
court,  in  a  formal  manner,  prior  to  default  taken,  contesting  by 
claim  and  answer  the  question  of  forfeiture,  the  United  States 
district  attorney  could  only  by  an  exceptive  allegation,  or  by  a 
plea  of  abatement,  dispute  his  right  to  be  heard,  or  his  persona 
standi  in  judieio :  United  States  vs.  422  Casks  of  TFtne,  1  Pet. 
547 ;  26  Admiralty  Rule  of  Sup.  Court ;  45  Ad.  Rule  of  Dist.  G. ; 

1  Mason  868. 

.  By  consent,  the  default  in  this  case  was  set  aside,  and  these 
claimants  permitted  to  put  in  their  claim  and  answer. 

The  first  proposition  presented  to  the  court  relates  to  the  legal 
standing  of  the  claimant. 

**  An  alien  enemy  cannot  sue,  nor  can  he  be  heard  as  claimant 
in  the  courts  of  the  belligerent  captors:"  8  Granch  226;  3  Wh. 
446 ;  6  Rob.  24,  188,  199 ;  1  Dods.  244,  451 ;  3  Phill.  §§  461-6; 
8  Bob.  148;  5  Id.  199,  218 ;  2  Id.  1 ;  8  Granch  855,  418 ;  Bee  74; 

2  Dall.  54 ;  8  Id.  231 ;  1  G.  Rob.  196 ;  1  Oallison  295 ;  18  How. 
110 ;  16  Johns.  488. 

The  position  of  the  insurrectionists  towards  the  United  States 
government,  at  this  time,  is  one  of  open  hostility,  and  all  the 
inhabitants  are  quasi  enemies,  but  not  alien  enemies.  Like 
American  citizens  domiciled  in  England  during  the  war  of  1812, 
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althougli  they  still  owe  paramount  allegiance  to  the  United  States, 
and  are,  therefore,  neither  aliens  nor  enemies,  teohnically,  yet 
their  personal  property  follows  their  domicil — mobilia  sequuntur 
personam — and  is,  when  afloat  on  the  high  seas,  prononnced  in 
law,  "adherent  to  the  enemy;"  for  they  are  under  the  dominion 
of  the  insurrectionary  forces,  and  within  the  territory  over  which 
hostile  sway  is  maintained:  14  How.  424;  8  Id.  483;  8  Cranch 
268;  11  How.  47;  1  Rob.  86,  102;  2  Gall.  236,  601;  9  Cranch 
191 ;  4  Wh.  246,  264 ;  8  Pet.  99,  242 ;  9  How.  608 ;  1  Gall.  818, 
296,  545 ;  1  Rob.  198.  The  Act  of  1861  and  the  proclamation 
recognise  this  as  an  organized  insurrection,  extending  over  the 
states  and  parts  of  states  named ;  and  the  so-called  Confederate 
government,  at  an  early  lay,  ordered  all  who  did  not  adhere 
thereto,  to  leave  those  states  within  a  prescribed  period,  under 
the  penalty  of  being  treated  as  alien  enemies. 

The  samQ  general  principles  which  regulate  the  status  of  per- 
sons, as  to  their  personal  property  during  foreign  wars,  were 
incorporated  into  this  Act  of  Congress,  so  far  as  commercial  in- 
tercourse is  concerned.  The  reasons  of  the  rule,  therefore,  for- 
bidding alien  enemies  to  sue,  are  just  as  applicable  to  resident 
citizens  of  the  insurrectionary  states  now,  as  to  the  subjects  of  an 
adverse  belligerent  during  a  foreign  war,  viz.,  the  necessity  of 
stopping  intercourse  with  the  insurgents,  and  of  preventing  them 
from  drawing  supplies  from  the  loyal  states.  Two  countries  can- 
not  carry  on  war  against  each  other  whilst  the  citizens  of  each 
maintain  and  pursue  all  the  conditions  and  relations  of  peace. 
Two  nations  cannot,  in  other  words,  be  at  war,  and  their  citizens 
at  peace.  The  fact  of  war  makes  all  the  citizens  of  each  bellige- 
rent power,  in  law,  the  enemies  respectively  of  each  other.  So  in 
an  insurrection,  every  loyal  citizen  is,  in  a  certain  sense,  in  a 
legal  condition  of  hostility  towards  every  insurgent.  He  is  bound, 
when  duly  called  upon,  to  aid  in  suppressing  the  insurrection; 
just  as,  in  times  of  peace,  he  must  become  part  of  the  possej  when 
summoned  therefor,  to  assist  in  the  arrest  of  an  offender,  and  in 
the  dispersion  of  those  who  obstruct  the  officer  whilst  attempting 
to  enforce  process.     Indeed,  every  citizen  not  only  iQay  arrest, 
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bat  ought  to  arrest,  a  criminal,  flagrante  delicto;  and  as  an  insur- 
gent is  a  traitor,  why  is  not  *evcry  citizen  clothed  with  power  to 
arrest  him  when  xsaught  in  the  act  of  treason  ?  In  every  such 
case,  the  ofiiender,  when  so  arrested,  would  be  turned  oyer  to  the 
civil  magistrate.  But  in  belligerent  operations  the  government, 
for  essential  and  universally  recognised  reasons,  commissions 
officers,  and  musters  forces  under  their  command,  to  conduct  its 
military  aflairs,  and  confines  the  conduct  of  war  to  them.  Were 
this  not  done,  gross  irregularities,  pillage,  and  general  lawlessness 
might  ensue,  the  policy  of  the  government  in  prosecuting  the  oon« 
test  be  defeated,  and  each  citizen,  by  assuming  the  attributes  of 
sovereignty,  thwart  at  will  the  great  public  purposes  in  view. 
Independent  of  the  necessities  of  discipline,  modern  warfare  for- 
bids all  private  and  irregular  warfare,  which  is  apt  to  degenerate 
into  mere  freebootii^g.  War  is  the  act  of  the  state,  and  can  be 
carried  on  lawfully  only  by  the  state. 

Whether  the  war,  or  military  operations,  be  carried  on  against 
a  foreign  nation,  or  revolted  colony,  or  insurrectionary  district, 
the  inhabitants  of  such  nation,  colony,  or  district^  may,  in  a  legal 
point  of  view,  be  treated  as  occupying  similar  relations  of  hos- 
tility, so  far  as  commercial  transactions  are  to  be  affected.  Such 
evidently  is  the  scope  and  object  of  the  Act  of  July  13th,  1861| 
and  such  the  relation  in  which  the  citizens  of  the  insurrectionary 
states  now  stand  towards  the  United  States  government.  Their 
property  afloat  on  the  high  seas,  or  being  transported  by  land  or 
water,  for  interdicted  purposes,  or  unlawful  commerce,  is  being 
used  in  violation  of  a  positive  prohibitory  statute*  So,  wheU&er 
viewed  by  the  rules  of  public  or  municipal  law,  the  same  result 
would  follow.  As  citizens,  however,  owing  allegiance  to  the 
United  States,  the  inhabitants  of  Tennessee  are  bound  by  that 
prohibitory  statute.  If  quasi  enemies,  or  even  if  treated  as  citi- 
zens of  an  adverse  belligerent,  they  would  be  held  to  the  same 
rules.  In  accordance  with  these  doctrines,  the  United  States 
Circuit  Court  for  Missouri  has  hold  that,  pending  the  insunrec- 
tion,  the  resident  citizens  of  the  insurrectionary  states  eannot 
maintain  suits  in  that  court. 
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But  in  the  case  now  before  this  covrt,  it  is  not  necessary  to 
decide  all  incidental  propositions  connected  with  such  a  rule.  If 
the  claimants,  as  citizens  of  Tennessee,  have  no  penanam  standi 
at  this  time,  by  force  of  the  general  rale  which  wonld  treat  them 
as  quasi  enemies,  are  they  not  entitled  to  be  heard  on  prodncing 
a  license  to  trade?  Daring  a  foreign  war,  a  sovereign  may 
license  one  of  his  own  subjects  to  trade  with  the  enemy,  and  such 
license  would  exempt  the  latter  and  his  licensed  property  from 
the  ordinary  penalties.  But  if,  in  the  course  of  such  licensed 
trade,  a  controversy  should  arise  as  to  the  right  of  property  in  a 
cargo,  between  him  and  a  subject  of  the  adverse  belligerent,  with 
whom  he  had  negotiated  the  purchase  thereof;  and  if  that  cargo 
should  be  the  subject  of  adjudication  before  the  courts  of  his 
sovereign,  whether  such  an  alien  enemy  would  be  permitted  to 
contest  the  matter,  or  be  treated  as  capable  of  having  a  standing 
in  the  court,  by  the  implications  resulting  from  the  license,  it  is 
not  now  necessary  to  discuss.  The  reasons  of  the  rule,  viz.,  that  all 
intercourse  should  cease,  and  that  no  property  or  proceeds  thereof 
should  be  transferred  from  or  to  the  adverse  belligerent  country, 
must,  in  such  a  case,  have  been  decided  by  the  sovereign  to  be 
inapplicable  to  that  particular  transaction,  otherwise  the  license 
would  not  have  been  granted.  The  licensed  person  is  permitted 
to  trade,  and  as  a  neoessary  consequence  to  complete  his  sales  and 
purchases.  No  sale  or  purchase  could  be  made  without  two  parties 
thereto. 

Whatever  might  be  decided  in  such  a  case,  or  with  respect  to 
an  alien  enemy  under  license  to  trade,  the  proposition  before  this 
court*  has  distinguishing  features,  which  it  may  be  well  to  first 
consider.  The  citizens  of  Tennessee  are,  as  to  their  trade,  quasi 
enemisM :  1  Gall.  295.  They  are  not  enemies  in  the  full  legal 
signification  of  the  term ;  for  no  citizen  or  subject  is  technically 
an  enemy.  In  the  law  of  treason,  a  subject  may  be  a  traitor,  but 
never  an  enem^y  for  the  moment  he  is  pronounced  an  enemy,  he 
owes  no  allegiance,  and  cannot  therefore  be  guilty  of  a  breach  of 
a  non-existent  obligation.  Enemy ^  in  a  legal  sense,  is  the  equiva- 
lent of  the  Latin  word  h^tiSy  which  implies  that  the  person  is  a 
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itranger  to  the  coiintry — ^a  foreigner,  an  alien.     Hence  the  rale, 
as  laid  down  by  publicists,  that  an  (dien  enemj  cannot  sue,  is  so 
phrased  because  an  alien  may  be  in  a  state  of  amity  as  well  as  of 
enmity.     As  his  persona  standi  depends  on  his  friendly  or  hostile 
status,  the  term  ^' enemy"  is  used  in  connection  with  the  word 
alien,  to  designate  that  hostile  status.    The  claimants  here  are  not 
aliens  ;  they  are  not  technically  enemies  ;  they  are  only  ^'  enemies 
in  a  qualified  sense,"  as  Justice  Nelson  has  correctly  said.   They 
still  owe  paramount  allegiance  to  the  United  States — are   not 
citizens  of  any  other  recognised  power.     They  are  de  jure  subject 
to  the  United  States  laws.     Those  laws  forbid  them  to  carry  on 
commercial  intercourse  with  the  loyal  states,  except  on  the  con- 
ditions named.     The  prohibition  rests  not  on  the  law  of  nations^ 
but  on  a  municipal  statute  or  act  of  sovereignty,  and  the  excep- 
tion to  the  general  prohibition  is  created  by  the  same  act.     It 
probably  was  the  intent  of  Congress  to  allow  such  discriminations 
to  be  made  between  the  loyal  and  disloyal  in  the  insurrectionary 
states,  as  the  exigencies  of  the  government  would  from  time  to 
time  permit.     Hence  the  power  lodged  in  the  President  by  the 
terms  of  the  proviso  to  the  5th  section,  under  which  the  permit  in 
this  case  was  obtained ;  also  the  terms  of  section  8,  as  to  remission 
of  forfeitures.     The  condition  of  quaei  enmity,  under  which  all 
inhabitants  of  Tennessee  were  placed  by  the  proclamation,  was 
subject  therefore  to  those  exceptions,  as  to  districts  and  persons, 
which  the  President  might  make  from  time  to  time.     The  tempo- 
rary disqualification  covering  all  its  inhabitants,  is  removed  as  to 
those  who  have  special  exemptions  granted  to  them,  which  ex- 
emptions are  evidenced  by  licenses  duly  obtained.     Alienage^  the 
President  could  not  remove  if  it  existed ;  but  the  legal  status  of 
quasi  enmity  or  hostility  as  to  districts,  or  individuals  thereof,  he 
is  especially  empowered  to  remove.     Hence,  the  simple  fact  that 
the  claimants  are  citizens  of  Tennessee,  might,  in  the  absence  of 
any  other  fact,  deprive  them  temporarily  of  the  right  to  sue,  or 
appear  as  claimants  here ;  but  when  the  other  fact  is  proved,  that 
they  have  been  relieved  of  that  temporary  disability,  their  persona 
standi  in  judicio  must  be  considered  as  fully  restored.     Such  is 
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• 

the  rule  ondwr  this  statute,  and  such  is  also  the  rule,  as  will  be 
shown,  in  analogous  cases  during  foreign  wars.  But  was  said 
license  or  ^'permit"  lawfully  or  fraudulently  procured?  This 
question  has  a  double  aspect.  If  it  were  not  valid,  then  haye  the 
claimants  perionce  standi  f  Are  they  exempt  from  the  general 
rule  of  disability  or  disqualification  ?  And  on  the  other  hand,  if 
it  is  fraudulent  or  invalid,  then  the  goods  were  forfeited,  wholly 
irrespective  of  the  citizenship  or  personal  status  of  the  claimants. 
It  is  impossible,  therefore,  to  decide  that  question  without  reach- 
ing a  conclusion  covering  both  points ;  that  is,  without  ascertain- 
ing a  fact  which,  if  found,  would  be  at  the  same  time  good,  both 
in  abatement  and  in  bar.  In  some  stages  of  a  case  it  might  be 
important  to  treat  the  question  distinctively,  in  reference  to  one 
or  the  other  of  those  pleas ;  but  as  the  formal  plea  in  abatement, 
or  exceptive  allegation,  raises  the  question  only  in  an  inconclu- 
sive form,  it  is  better  to  consider  the  case  upon  the  merits  rather 
than  on  the  mere  technical  plea  or  exceptive  allegation.  The 
regulations  of  the  Secretary  of  the  Treasury  require,  among  other 
things,  that  the  applicants  for  a  permit  shall  submit  true  copies 
of  the  invoices,  shall  swear  to  their  accuracy,  shall  take  the  oath 
of  loyalty,  and,  if  residents  of  a  state  heretofore  proclaimed  in 
insurrection,  shall  produce  a  recommendation  from  some  duly 
authorized  officer.  In  order,  then,  to  receive  such  a  permit,  an 
affidavit  had  to  be  made,  complying  with  those  requirements ;  and 
as  all  shipments  of  whiskey  were  forbidden,  except  under  special 
circumstances  (the  existence  of  which  is  not  pretended  in  this 
case),  it  is  evident  that  there  was  no  disclosure  of  the  real  facts,-— 
indeed,  that  there  was  9,  false  affidavit  filed  at  the  custom-house. 
Harman  made  the  application  in  the  name  of  Hicks  &  Cocke,  but 
the  application,  affidavit,  invoices,  recommendation,  and  oath  of 
loyalty,  are  not  produced  in  evidence  here,  nor  is  any  one  of  those 
documents  shown  to  the  court.  If  the  permit  carries  with  it  the 
usual  presumption,  that  whatever  is  done  by  a  public  officer,  is 
presumed  to  have  been  rightly  done  {omnia  rite  acta)^  then  is  not 
that  presumption  repelled  by  the  proof  that  twenty-one  half-bar- 
rels of  whiskey  were  included  in  the  permit,  in  direct  violation  of 
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the  regulations  ?  The  vhiskey  wm  concealed  in  bMrels  of  salt, 
manifesting  a  design  to  defraud  the  goyernment.  Is  it  not  alto 
to  be  presnmedy  that  if  the  invoice  had  mentioned  whiskey,  the 
officer  would  have  done  his  duty  by  refoaing  a  permit  therefor  ? 
The  claimants  must  bring  themselves  wiAin  the  ezceptions^^the 
&nu8  is  on  them-^^and  when  the  permit  is  shown  to  have  been,  as 
to  part  of  the  goocb  included  in  it,  obtained  through  fraud  and 
false  swearing,  what  credit  is  to  be  given  to  that  paper  t 

Without  stopping  here  to  inquire  whether  such  a  peimit,  based 
on  fraud,  would  be  received  as  good  for  any  purpose  ? — ^whether  a 
person  who  has  to  make  good  his  claim  through  such  a  document^ 
will  receive  the  aid  of  the  court,  under  any  circumstances,  in  un- 
ravelling the  same,  so  as  to  separate  the  false  from  the  true  ? — 
whether  a  false  documentation  is  not  always  fatal,  unless  used 
merely  to  save  property  from  the  enemy  ? — or  whether  a  person, 
acting  through  an  agent  who  perpetrates  a  fraud,  is  not  bound  by 
the  acts  of  that  agent  when  he  avails  himself  of  what  was  done  ? 
— or,  in  other  words,  whether  a  principal  is  permitted  to  hold  on 
to  all  the  benefits  of  a  fraudulent  act,  and  at  the  same  time  escape 
from  all  the  disadvantages  thereof? — ^without  going  into  those 
general  inquiries,  or  determining  whether  the  fraudulent  act  must 
not  be  repudiated  or  affirmed  as  a  whole,  it  may  be  sufficient  for 
this  case  to  look  at  the  testimony  closely,  so  far  as  the  same 
touches  the  claimants  personally  and  directly.  There  is  no  dis* 
pute  that  the  permit  was  made  by  fraud  and  false  swearing,  to 
cover  the  packages  in  which  the  whiskey  was  concealed.  *  It  ap- 
pears that  Cocke,  who  was  in  St.  Louis  at  the  time,  did  not  visit 
the  custom-house  at  all.  Harman  acted  for  himself  and  for  the 
claimants.  He  used  the  names  of  the  latter  to  cover  the  prohibited 
articles,  and  procured  a  permit  in  their  names,  in  which  they  are 
licensed  both  as  the  shippers  and  the  persons  to  whom,  in  Jack- 
son, the  goods  were  to  be  delivered.  Did  the  claimants  know  of 
the  fraudulent  use  to  which  their  names  were  put,  and  assent 
thereto  ?  Independent  of  direct  testimony,  it  would  seem  probable 
that  persons  coming  here  under  the  circumstances,  and  knowing 
the  necessity  of  procuring  a  permit,  and  the  consequence  of  not 
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complying  iritb  the  law,  would  asoertaiti  first,  whether  a  permit 
had  been  obtained,  and  secondly,  whether  it  was  correct.  If 
Harman  had  caused  his  own  goods  and  those  of  the  claimants  to 
be  included  in  one  permit,  then  there  must  have  been  some  reason 
therefor.  If  he  had  not  been  previously  empowered  to  use  their 
names,  why,  before  affirming  his  act  or  adopting  it,  did  they  not 
ascertain  the  truth?  Their  names  had  been  used  to  cover  a 
fraud ;  their  goods  were  included  in  the  same  document  with  con- 
traband goods;  the  whole  lot,  honest  and  fraudulent,  was  con- 
signed to  them ;  they  were  represented  as  the  owners  of  the  whole, 
yet  they  rested  content  therewith,  without  inquiry  or  precaution. 
The  regulations  required  an  oath  of  loyalty  from  the  applicant 
himself,  and  a  recommendation  from  some  public  officer  as  to  his 
fitness  to  receive  the  goods.  By  looking  at  the  permit,  they  must 
have  seen  that  some  one  had  evidently  personated  them,  and 
represented  them  to  be  the  shippers  of  fifty-eight  packages, 
instead  of  only  twenty-nine.  They  knew  whether  they  had  made 
the  required  affidavit;  whether  they  had  produced  the  needed 
recommendation,  or  furnished  true  copies  of  their  invoices,  and 
whether  their  invoices  covered  fifty-eight  packages.  If  they  did 
not  make  the  application  in  person,  did  they  intrust  Harman  with 
their  papers,  and  constitute  him  their  agent  for  the  purpose  ?  The 
testimony  throws  no  light  upon  the  subject.  Harman  swears 
<^  that  neither  said  Hicks  nor  Cocke  knew  anything  of  the  contra* 
band  nature  of  the  goods  shipped  (the  whiskey)  under  the  same 
license  or  permit  issued  to  said  firm  of  Hicks  k  Oocke."  That  is 
very  vague.  When  did  they  not  know  ? — and  why  did  Harman 
venture  to  make  a  fraudulent  use  of  their  names  and  papers  ?  He 
could  have  explained  the  whole  transaction  by  his  testimony,  and 
why  did  he  not  do  so  ?  His  silence  is  suggestive.  He  is  the  only 
witness  produced  to  clear  up  the  triple  fraud,  and  he  stands 
before  the  court  confessedly  guilty  of  fraud  and  false  swearing  in 
this  very  transaction.  True,  Haskell  swears  that  neither  Hicks 
nor  Cocke  was  present  at  the  purchase  or  shipment  of  the 
whUkeffy  and  states  that  Harman  &  Daily  said  to  him  their  goods 
were  consigned  to  Hicks  ft  Cocke  to  save  expense.    That  state- 
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ment  was  evidently  false ;  at  least  to  the  extent  of  creating  the 
false  impression  that  no  other  purpose  induced  that  consignment. 
It  is  obvious  that  the  design  of  Harman  k  Daily  was  fraudulent, 
and  that  their  acU  were  equally  so.  As.  to  their  conduct  no  dis- 
pute exists.  No  claim  is  interposed  for  the  whiskey*  The  simple 
inquiry  under  this  head  is  concerning  the  part  which  these  claim* 
ants  took  in  the  transaction ;  whether  they  were  cognisant  thereof^ 
and  suffered  their  names  to  be  used  for  the  contraband  purpose. 
^^Ifbseitur  a  ioetiB,**  Does  their  failure  to  take  the  proper  steps 
to  procure  for  themselves  the  necessary  permit,  and  their  adoption 
of  that  obtained  by  Harman  for  them,  place  them  in  the  dilemma 
of  either  having  no  permit  at  all,  or  of  having  a  fraudulent  one  ? 
either  alternative  being  fatal  to  their  claim :  9  Oranch  244 ;  3 
WL  236 ;  4  Id.  84 ;  5  Id.  885,  127 ;  6  Id.  169 ;  1  Wheat,  on 
Capt.  226;  2  Wh.  328,  871;  8  Bob.  109;  2  Id.  164,  251,  1-9;  7 
Wh.  483 ;  1  Bob.  262 ;  6  Id.  277 ;  1  Duer  on  Ins.  534,  574 ;  2 
Wildman  21 ;  2  Gall.  274 ;  1  Mason  14;  1  Gall.  401,  536,  295 ;  2 
Id.  384 ;  3  Wh.  246 ;  1  Id.  417,  462 ;  1  Duer  on  Ins.  567 ;  1  Bob. 
196,  219  ;  4  Id.  261 ;  1  Dods.  387 ;  3  Bob.  9 ;  6  Id.  127,  1  Gall. 
545;  8  Granch451;  16  Johns.  438;  7  Pet.  586;  1  Bob.  84;  2 
Brown's  G.  &  A.  Law  313,  314 ;  1  Kent  143. 

Justice  Stort  held  in  such  cases  that  nothing  but  the  most 
explicit  proofs  by  the  claimants  could  relieve  the  transaction  of 
the  presumption  of  illegality  which  arises  from  the  fraudulent 
character  of  the  papers:  The  Hmulouey  1  Gall.  513.  Similar 
views  were  expressed  in  The  Rugen^  1  Wh.  62;  The  Pizarro^  2 
Id.  241 ;  The  Doe  Hermanoe,  2  Id.  76 ;  The  Venue,  5  Id.  127 ; 
The  London  Packet,  5  Id.  132. 

Indeed,  that  principle  is  a  clear  one  in  the  light  of  sound 
morals,  right  reason,  and  settled  adjudications.  A  claimant,  as 
actor  in  a  cause,  appears  before  a  court  to  make  out  his  right  to 
restitution.  When  the  documents  on  which  he  relies  are  fraudu* 
lent,  he  must  certainly  clear  himself  of  the  taint  before  his  claim 
can  be  established.  Doubtful  or  unsatisfactory  testimony  will  not 
suffice.  Nothing  but  a  legal  permit  would  entitle  him  to  restitu- 
tion.    These  claimants  produce  an  illegal  and  fraudulent  paper, 
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and  offer  an  excuse,  personal  to  themselves,  for  the  fraudulent 
character  of  that  document,  which,  if  legally  permissible,  they 
must  sustain  by  the  clearest  evidence.  Considering  the  statute, 
however,  as  the  exercise  of  municipal  or  intra-territorial  sove- 
reignty, prohibiting  certain  commercial  operations,  the  claimants, 
no  matter  where  residing  within  the  territorial  jurisdiction  of  the 
United  States,  were  bound  thereby,  irrespective  of  state  citizen- 
ship or  residence.  All  citizens,  loyal  or  disloyal,  are  alike  subject 
to  the  law.  Hence,  a  decision  of  the  question  as  to  such  citizenship 
or  residence,  on  the  one  hand,  or  as  to  the  loyalty  or  disloyalty  of 
claimants,  on  the  other,  is  not  necessary  in  this  case.  The  analogies 
drawn  from  the  laws  of  war,  as  laid  down  by  publicists,  may  assist 
in  solving  the  constitutional  questions  which  arise  concerning  the 
powers  of  the  federal  government  in  suppressing  insurrections, 
and  may  aid  also  in  the  interpretation  of  the  statutes  passed  con- 
cerning such  a  condition  of  hostilities ;  but  the  case  before  the 
court  is  not  one  to  be  decided  by  international  law,  but  by  muni- 
cipal statutes.  The  voyage  was  not  between  this  and  a  foreign 
country  during  a  foreign  war,  does  not  affect  any  supposed  neutral 
right,  and  necessarily  involves,  therefore,  no  doctrine  of  interna- 
tional law  regulating  warlike  operations  between  foreign  bellige- 
rents. The  questions  are  intra-territorial  entirely,  and  relate 
solely  to  the  powers  and  duties  of  the  federal  government,  intra- 
territorially,  under  the  constitution.  As  the  power  of  that 
government  to  pass  the  act  in  question  and  to  enforce  the  same, 
is  conceded,  or  if  not  conceded,  was  satisfactorily  demonstrated 
and  decided  in  this  court  last  November,  the  views  expressed  now 
might  have  been  confined  exclusively  to  the  interpretation  of  the 
statute  itself,  and  the  application  of  its  provisions  to  the  case 
presented. 

The  position  of  foreign  nations  with  respect  to  this  insurrection, 
it  must  be  remembered,  does  not  determine  its  status  in  American 
courts.  The  latter  follow  exclusively  the  decision  of  the  political 
department  of  the  United  States  government  on  that  question. 
Even  if  other  nations  had  recognised  the  so-called  Confederate 
government  as  an  independent  power,  their  recognition  would 
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bind  themselves  and  their  snhjects  alone — ^not  the  United  States* 
Those  foreign  nations  which  have  recognised  a  state  of  bellige- 
rency, and  assumed  the  position  of  neutrals,  estop  their  subjects 
from  disputing  the  lawfulness  of  captures  on  the  high  seas,  accord- 
ing to  the  laws  of  maritime  warfare.  The  jihips  and  cargoes  of 
their  subjects  are  to  be  judged  accordingly.  But  rebel  property 
thus  captured  is  amenable  to  municipal  authority.  All  American 
courts  are  bound  to  treat  the  insurrectionary  states  as  integral 
parts  of  the  Union,  and  subject  to  its  constitution  and  laws.  In 
the  adjudication  of  all  such  questions  arising  her-e,^  the  United 
States  statutes  would  furnish  the  rules  of  decision.  In  other 
words,  as  to  all  foreign  nations^  the  United  States  government  is 
absolutely  sovereign  within  its  own  territorial  limits,  and  over  its 
own  subjects.  Its  internal  constitution  is  a  subject  with  which 
foreign  powers  have  no  right  to  intermeddle.  The  equality  and 
independence  of  nations  could  not  otherwise  exist.  However 
much  the  great  powers  of  Europe  have,  in  times  past,  violated 
that  rule,  they  have  so  far  recognised  its  rightfulness,  as  to  offer^ 
xtlways,  in  excuse  for  their  violations  of  it  some  real  or  supposed 
emergency,  which  they  claimed  worked  a  legitimate  exception  to 
its  otherwise  universal  application — thus  doing  homage  to  the 
principle  even  when  practically  assailing  it. 

To  what  extent,  therefore,  sovereignty  is  lodged  in  any  depart- 
ment of  our  government,  is  an  intra-territorial  question  exclur 
sively.  It  is  not  to  be  solved  by  the  law  of  nations,  but  by 
constitutional  law.  Each  nation  must  settle  for  itself  the  policy 
of  its  municipal  code.  True,  in  modem  civilization,  the  so-called 
public  opinion  of  the  world  is  not  to  be  despised,  but  it  is  no  more 
the  law  of  nations  than  is  popular  opinion  at  home  the  municipal 
law.  Public  opinion,  ever  shifting,  cannot  be  substituted  by 
courts  for  constitutions  and  statute  books :  *'  Misera  est  servUuSy 
uhiju%  est  vagum  aut  ineertum**  The  statute  of  July  13th,  1861, 
is  a  prohibitory  statute.  As  an  act  of  prohibition,  its  violation  is 
not  necessarily  or  generally  dependent  on  questions  of  intent.  As 
a  measure  of  great  public  policy.  Congress  determined  that  aU 
commercial  intercourse  mentioned  therein  should  be  stopped,  ex- 
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cept  on  prescribed  conditions.  Mistakes,  accidents,  or  absence 
of  evil  intentions,  form  no  exceptions.  There  must  be  no  commer* 
cial  intercourse,  except  on  tbe  conditions  named — Ita  lex  $crvpta 
e^.  If,  however,  a  case  arises  calling  for  a  relaxation  of  its  rigor, 
the  8th  section  of  the  act  provides  a  mode  for  securing  a  remission 
of  the  penalty :  4  Wh.  107 ;  7  Pet.  586 ;  1  Gall.  546 ;  8  Cranch 
451 ;  5  Rob.  288 ;  4  Id.  118,  121 ;  2  Id.  25 ;  8  Id.  41 ;  2  Wildman 
48 ;  1  Duer  on  Ins.  628,  577. 

In  the  absence  of  a  license,  then,  whatever  goods,  wares,  or 
merchandise  are  seised  whilst  ''proceeding  to*'  an  interdicted 
state,  must  be  condemned.  But,  as  in  this  case  a  license  existed, 
it  is  proper  to  consider  more  fully  the  rules  governing  such  trans* 
actions. 

It  has  been  clearly  settled,  that  a  license  granted  to  an  alien 
enemy  removes  all  his  disabilities;  that  the  trade  as  to  him  becomes 
lawful,  and  his  permma  ^andi  is  restored :  1  Duer  on  Ins.  606 ; 
3  Taunt.  556;  18  East  882;  5  Taunt.  674 ;  15  East  419,  525. 

As  the  license  is  an  act  of  sovereignty,  it  is  to  be  construed,  as 
to  the  grantee,  9trieti  jurii.  In  some  cases  it  has  been  treated 
itrietiMtmi  jurisy  and  in  others  liberally.  It  is  apprehended,  how- 
ever, that, the  apparent  contradictions  and  confusion  referred  to 
in  text-books;  concerning  the  rule  of  construction,  have  no  real 
existence.  This  fundamental  rule  of  construction  is  adhered  to 
in  all  the  adjudicated  caaes,  viz.,  that  whilst  private  grants  are  to 
be  construed  most  strictly  against  the  grantor,  public  grants  are 
interpreted  most  strictly  against  the  grantee.  The  design  or 
intent  of  the  sovereign  granting  the  license  cannot  be  ignored, 
and  the  licensee  must  confine  himself  strictly  within  the  terms  of 
his  license.  Whenever  a  liberal  eonstmction  is  given  to  its  terms, 
it  is  for  the  purpose  of  efiecting  tlie  object  for  which  it  waa 
granted ;  of  carrying  out  the  intent  of  the  sovereign,  and  not  of 
the  grantee. 

Its  validity  depends  on  the  good  faith  with  which  it  was  pro- 
cured.  If  terms  or  conditions  precedent  are  named,  they  must 
be  complied  with.  Any  fraudulent  condnct,  misrepresentation, 
or  auppreasion  of  material  facts  renders  it  void,  ah  initio :  2 
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Wildinan  on  Int  Law  250 ;  1  Daer  594,  602 ;  5  Rob.  269 ;  6  Id. 
69 ;  14  East  484. 

The  intent  of  the  grantor  must  be  obeerredy  in  entire  good 
faith,  both  in  the  mode  of  procaring  and  of  naing  it :  2  Wildman 
245 ;  1  Duer  598 ;  4  Bob.  11,  96,  263. 

Ita  Qse  mnat  be  confined  to  the  specified  person,  merchandise, 
Yoyage,  modes  of  trade,  and  other  particalara  contained  in  it.  It 
is  not  negotiable,  and  cannot  be  used  to  cover  the  property  of 
other  persons  than  those  named,  or  any  property  not  named.  The 
licensee  cannot  use  it  to  cover  even  the  property  of  those  for  whom 
he  sees  fit  to  act  as  agent :  2  Dods.  48 ;  1  Id.  508 ;  1  Tannt.  122 ; 
16  East  8 ;  2  Wild.  254 ;  4  Rob.  263,  267. 

A  slight  deviation  as  to  quantity^  when  not  attributable  to 
design,  or  involving  fraud,  will  not  be  held  fatal ;  but  no  deviation 
as  to  quality  of  goods  is  permissible.  Each  case  will  be  scmti- 
nized  so  as  to  reach  the  bima  fideu  of  the  transaction,  and  effect 
the  sovereign's  intent.  Quantity  may  not  always  be  of  import- 
ailce,  but  quality  ;  that  is,  a  diflFerence  in  kind,  or  as  to  the  con- 
traband character  of  goods,  may  be  of  serions  import :  1  Edw. 
Rep.  363,  365,  371,  336,  837 ;  1  Dods.  241 ;  4  Rob.  11,  96;  5  Id. 

141. 

A  fraudulent  application  always  vitiates  the  license,  and  ex- 
poses to  confiscation  all  goods  embraced  within  it,  whether  inno- 
cent or  contraband  in  quality ;  nor  in  all  cases  is  the  frandulent 
applicant  the  only  party  who  sufiers.  A  person  whose  goods  are 
included  in  the  terms  of  the  license,  may  be  deprived  of  its  pro- 
tection, although  he  was  not  a  party  to  the  fraud :  1  Duer  618. 

The  grantee,  when  named,  must  be  truly  described,  and  the 
privilege  granted  must  be  exercised  by  him  in  the  character  which 
the  license  attributes  to  him :  14  East  484 ;  4  Taunt.  605 ;  1  Bing. 
473. 

If  it  requires  the  goods  to  belong  to  Atm,  he  must  prove  pro- 
perty, absolute  or  special,  to  be  in  him,  and  a  consignment  to  him 
by  a  general  bill  of  lading  is  not  sufficient :  1  Duer  606. 

Similar  doctrines  run  through  the  cases  in  all  branches  of  this 
department  of  law.    Thus  all  goods  on  a  vessel,  belonging  to  the 
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same  owner,  share  the  fate  of  the  contraband  portion :  3  Phill. 
§  275 ;  1  Duer  625 ;  4  Rob.  199,  260 ;  5  Id.  275,  825  (and  cases 
cited  in  United  States  ts.  129  PaekageSy  Probaseo^  claimant^  tupra). 
By  the  ancient  rule,  a  ship  with  contraband  cargo  on  board  was 
lawfal  prize,  but  by  the  modern,  she  is  not  condemned  therefor, 
although  she  always  suffers  the  loss  of  freight  and  expenses.  If 
her  destination,  however,  was  false,  or  her  owner  was  in  privity 
with  the  contraband  shipper,  or  was  guilty  of  concealment,  or  of 
misconduct,  or  was  owner  of  any  part  of  the  contraband  cargo,  or 
in  any  manner  tainted  with  the  contraband  transaction,  then  his 
interest  in  the  ship  is  confiscable :  8  Phill.  §  276 ;  1  Duer  625 ; 

1  Acton  25;  1  Rob.  288,  829;  16  East  18;  8  Rob.  178,  221,  295; 

2  Id.  6 ;  6  Id.  125 ;  4  Id.  68 ;  1  Duer  594,  et  teq. 

It  is  thus  seen  that  the  doctrine  of  licenses,  as  laid  down  by 
publicists  and  courts,  requires  the  licensee  to  act  in  entire  good 
faith ;  first  in  procuring  the  license,  and  next  in  the  use  made  of 
it.  He  is  always  held  to  the  terms  of  the  grant.  If  it  is  confined 
in  its  privileges  to  a  particular  person,  or  to  that  person  as  acting 
in  a  specified  capacity,  or  to  particular  kinds  of  goods,  or  to  trade 
between  named  ports,  or  to  specified  voyages,  or  routes  of  travel, 
it  cannot  be  used  otherwise.  If  the  modes  of  procuring  it  are 
specifically  defined,  there  must  be  no  material  deviation  there- 
from. It  is,  in  short,  a  special  privilege  granted  by  the  sovereign, 
not  for  the  benefit  of  the  grantee,  but  for  the  good  of  the  state. 
The  sovereign,  therefore,  determines  on  what  conditions  the  grant 
is  to  be  made,  and  in  what  manner  the  privilege  may  be  used. 
Every  one  of  his  subjects,  and  every  subject  of  the  adverse  bellige- 
rent, having  been  placed  in  a  condition  of  legal  hostility  by  the 
sovereign  act  of  declaring  war,  no  one  can  be  excepted  there- 
from without  another  exercise  of  the  same  sovereign  power.  To 
what  extent  and  under  what  circumstances  the  rigors  of  war,  as 
to  a  particular  person  or  place,  may  be  relaxed,  the  sovereign 
alone  can  determine.  His  decision  is  based  on  grave  reasons  of 
state  policy,  connected  with  the  objects  for  which  the  war  is 
waged,  or  with  its  successful  prosecution.  If  he  deems  it  wise,  in 
furtherance  of  the  national  design,  to  permit  one  of  his  own  sub- 
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jects,  or  even  an  alien  enemy,  to  carry  on  a  particular  trade,  or 
prosecute  a  particular  voyage,  or  hold  prescribed  intercourse  be- 
tween the  adverse  belligerents,  be  can  grant  the  necessary  license 
therefor,  on  such  conditions,  and  subject  to  such  restrictions  or 
limitations,  as  he  deems  the  public  good  demands.  The  para- 
mount consideration  in  all  such  cases  is  the  public  good,  and  the 
licensee  must,  in  no  respect,  lose  sight  thereof,  or  fail  to  act  in 
entire  good  faith  with  respect  to  any  of  the  conditions  or  terms 
of  the  license  granted  to  him. 

The  Act  of  July  18th,  1861,  the  supplementary  Act  of  May 
20th,  1862,  and  the  regulations  for  permits,  are  based  on  similar 
legal  principles.  All  commercial  intercourse  with  Tennessee  is 
prohibited,  except  in  suoh  cases  as  tre  licensed,  and  the  licensees 
must  always  confine  themselves  strictly  to  the  terms  of  the  grant, 
and  be  in  nowise  guilty  of  thwarting  the  national  objects  for  which 
such  grants  are  made.  As  the  leading  object  of  the  government 
is  the  suppression  of  the  existing  insurrection,  and  consequent 
restoration  of  constitutional  supremacy  over  all  the  insurrection- 
ary states,  its  policy  in  the  furtherance  of  that  object,  as  the 
competent  authorities  have  decided,  demands  temporary  suspension 
of  all  commercial  intercourse  with  the  insurrectionary  districts, 
except  under  specified  circumstances.  What  those  circumstances 
may  justify,  from  time  to  time,  is  to  be  ascertained  from  the  regu- 
lations as  made. 

The  application  of  these  rules  to  the  case  under  consideration 
leaves  no  room  for  doubt.  The  claimants,  in  person,  complied 
with  none  of  the  required  conditions.  Harman  was  their  agent, 
or  he  was  not.  If  he  was  their  agent,  by  authority  previously 
derived  from  them,  or  by  their  subsequent  ratification,  they  are 
bound  by  his  acts.  The  permit  which  he  procured  was  obtained 
by  false  invoices  and  false  swearing.  He  evidently  was  furnished 
with  copies  of  their  invoices,  either  by  themselves  or  by  their 
vendors ;  and  from  the  evidence  it  is  manifest  that'the  copies  mu0t 
have  been  obtained  from  them.  That  permit  is  therefore  fraudu 
lent  and  void.  But  whether  he  was  their  agent  or  not,  it  is  the 
only  permit  under  which  the  goods  were  shipped.    From  the  evi- 
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dence  in  the  cause,  they  have  not  satisfactorily  explained  their 
connection  therewith.  It  was  for  them,  by  clear  and  explicit 
proofs,  to  establish  their  case.  They  have  not  done  so.  Their 
goods  stand  affected  by  the  fraud,  and  must  share  the  fate  of  the 
contraband  articles. 

If  Harman  was  not  their  agent  in  this  transaction,  then  they 
shipped  the  goods  in  dispute  without  any  permit  whatever,  and 
the  same  legal  consequence  follows. 

Independent  of  the  apparent  fraud,  the  permit  covered  none 
of  Harman  k  Daily's  goods,  and  could  not  be  lawfully  used  for 
such  a  purpose.  They  were  not  named  in  the  permit  as  applicants 
or  consignees.  The  license  was  personal  to  Hicks  &  Cocke ;  it 
covered  only  their  shipments ;  it  was  not  negotiable  or  transfer- 
rable ;  it  could  not  be  made  to  include  anything  not  specified  in 
it.  The  attempt  to  use  it  otherwise,  worked  a  forfeiture  of  the 
whole  shipment. 

The  claim  is  dismissed,  with  costs,  and  the  property 
declared  forfeited. 


<» 


RECENT     ENGLISH    DECISIONS. 

Court  of  Common  Pleas. 

JOHNSON,  ASSIGNEE  OF  GUMINQ,  V8.  STEAB. 

In  trover  by  the  assignees  of  a  bankrupt,  the  facts  were,  that  the  banknxpt 
had  deposited  certain  dock  warrants  for  brandy  in  dock  as  secnrity  for  a  loan ; 
and  it  was  agreed  that  the  pledgee  might  sell  the  brandy  if  the  loan  was  not 
repaid  on  the  29th  January.  The  pledgee  sold  the  brandy  on  the  28th  of  Janu- 
ary, and  delivered  the  dock  warrants  to  the  purchaser  on  the  29th,  and  the  pur- 
chaser took  possession  on  the  80th.  The  bankrupt  would  not  have  redeemed 
the  dock  warrants : — ffeld,  that  the  sale  and  delivery  of  the  dock  warrants  was 
a  conversion  by  the  pledgee. 

Per  Erlb,  C.  J.,  Btlis  and  Ksatiho,  J  J. — ^That  the  damage  recoverable  for  the 
conversion  was  to  be  measured  by  the  loss  actually  sustained  by  the  pledger, 
and  that,  in  measuring  the  damage,  the  interest  of  the  pledgee  -in  the  pledge  at 
the  time  of  conversion  is  to  be  taken  into  account. 
Vol.  XII.— 48 
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Williams,  J. — Thai  the  sale  of  the  brandy  by  the  pledgee  before  the  time  agreed, 
terminated  the  bailment,  and  thereupon  the  property  rererted  absolutely  to  the 
pledger,  and,  therefore,  that  the  measure  of  damage  is  the  Talue  of  the  goods 
at  the  time  of  couTersion. 

Trover  by  the  assignees  of  one  Gaming,  a  bankrapt,  for  certain 
ca§ies  of  brandy.     Pleas. — Not  gailty,  and  not  possessed. 

At  the  trial,  before  Erie,  C.  J.,  at  the  Sittings  in  London  after 
Easter  Term,  it  appeared  that  the  plaintiff  was  the  assignee  of 
John  Cuming,  a  commission  agent ;  and  in  the  year  1862,  John 
Cuming  borrowed  of  the  defendant  the  sum  of  62L  10«.,  and  gave 
him  a  bill  of  exchange,  payable  on  the  29th  January,  1863,  and  also 
deposited  with  him,  by  way  of  security,  dock  warrants  of  243  cases 
of  brandy,  and  wrote  to  him  the  following  letter : — 

«  Sir, — I  have  this  deposited  with  you  the  undermentioned  243 
cas^  of  brandy,  to  be  held  by  you  as  a  security  for  the  payment 
of  my  acceptance  for  621.  10«.,  discounted  by  you,  which  will  be* 
come  due  on  the  29th  January,  1863 ;  and  in  case  the  same  be  not 
paid  at  maturity,  I  authorize  you  at  any  time,  and  without  farther 
consent  by,  or  notice  to,  me,  to  sell  the  goods  above  mentioned, 
either  by  public  or  private  sale,  at  such  price  as  you  think  fit,  and 
to  apply  the  proceeds,  after  all  charges,  to  the  payment  of  the  bill ; 
and,  if  there  should  be  any  deficiency,  I  engage  to  pay  it. 

« I  am,  yours,  truly, 

««MooRE,  Cuming  k  Co." 

On  the  16th  January,  1863,  the  said  John  Cuming  was  adjudi- 
cated a  bankrupt;  and  on  the  28th  January  the  defendant  sold 
the  brandy,  and  the  ordinary  bought  and  sold  notes  were  exchanged 
between  the  defendant  and  the  purchaser.  On  the  29th  January 
the  defendant  delivered  to  the  purchaser  the  dock  warrants  for  the 
brandy,  who,  on  the  30th,  obtained  possession.  The  jury  found  a 
verdict  for  the  plaintiff  for  the  value  of  the  brandy.  The  learned 
judge  gave  the  defendant  leave  to  move  to  enter  the  verdict  for  him, 
or  to  reduce  the  damages  to  40«. 

Powell^  Q.  C,  obtained  a  rule  accordingly. 

Denmany  Q.  C,  and  Howard  showed  cause. — The  delivery  of 
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the  dock  warrants  to  the  purchaser  on  the  29th,  pursuant  to  the 
agreement  on  the  28th,  was  a  wrongful  conversion  by  the  defend- 
ant on  the  28th.  The  property  in  the  brandy  passed  to  the  pur- 
chaser on  the  28th,  for  the  delivery  of  the  dock  warrants  on  the 
29th  was  only  part  of  the  sale  on  the  28th,  but  the  delivery  of  the 
dock  warrants  was  certainly  a  conversion.  It  was  the  only  delivery 
which  could  be  effected.  [They  cited  Addison  on  Torts  193,  and 
Jones  V.  aiffy  1  Cr.  &  M.  640.] 

Powell^  Q.  C,  in  support  of  the  rule. — Admitting  that  the  de- 
fendant had  entered  into  a  binding  contract  with  the  purchaser  to 
sell  the  brandy  on  the  28thy  there  was  no  conversion  until  the  pur- 
chaser obtained  possession,  which  was  not  till  the  80th.  All  that 
the  bought  and  sold  notes  would  do  would  be  to  give  the  purchaser 
a  right  of  action  against  the  defendant  if  he  had  not  delivered  the 
brandy.  The  defendant,  by  taking  this  liability  on  himself,  did 
not  prejudice  the  plaintiff.  There  was  no  evidence  to  show  that  the 
dock  warrants  were  delivered  during  banking  hours,  on  the  29th, 
and  if  the  loan  was  not  paid  within  banking  hours,  the  defendant 
had  a  right  to  sell.  [He  cited  Cross  on  Lien  385;  Ellis  and 
Others  v.  Eunt  and  Others^  3  T.  R.  464 ;  Zwinger  v.  Samudaj  1 
Taunt.  265  ;  Lucas  and  Others  v.  Dorien  and  Others^  Id.  278 ;  and 
Spear  v.  Traners  and  Another^  4  Gamp.  251.] 

Cur,  adv.  vult. 

Erle,  G.  J.,  delivered  the  judgment  of  the  Gourt. — This  was  an 
action  of  trover  by  an  assignee,  under  the  bankruptcy  of  one  Gum- 
ing.  The  facts  were,  that  Guming  had  deposited  brandy,  lying  in  a 
dock,  with  Stear,  by  delivering  to  him  the  dock  warrants,  and  had 
agreed  that  Stear  might  sell  if  the  loan  was  not  repaid  on  the  29th 
January ;  that  on  the  28th  January  Stear  sold  the  brandy,  and  on 
the  29th  handed  over  the  dock  warrants  to  the  vendee,  who,  on  the 
80th,  took  actual  possession.  Upon  these  facts  the  questions  are, 
first,  was  there  a  conversion,  and  if  yes,  secondly,  what  is  the  mea- 
sure of  damages.  To  the  first  question  our  answer  is  in  the  affirma- 
tive. The  wrongful  sale  on  the  28th9  followed  on  the  29th  by  the 
delivery  of  the  dock  warrant^  then  in  pursuance  thereof,  was,  we 
think,  a  conversion ;  the  defendant  wrongfully  assumed  tobe  owner  in 
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selling,  and  although  the  sale  alone  might  not  be  a  conversion,  jet 
by  delivering  over  the  dock  warrants  to  the  vendee,  in  pursttance  of 
such  sale,  he  interfered  with  the  right  which  Ouming  had  ol  taking 
possession  on  the  29th  if  he  repaid  the  loan,  for  which  purpose  the 
dock  warrants  would  have  been  important  instruments.  We  decide 
for  the  plaintiff  on  this  ground,  and  it  is  not  necessary  to  consider 
the  other  grounds  on  which  he  relied  to  prove  a  conversion.  Then 
the  second  question  arises.  The  plaintiff  contends  that  he  is  en- 
titled to  the  full  value  of  the  goods  sold  by  the  defendant,  without 
any  deduction,  on  the  ground  that  the  interest  of  the  defendant 
as  bailee  ceased  when  he  made  a  wrongful  sale,  and  that,  therefore, 
he  became  liable  to  all  the  damages  which  a  mere  wrongdoer,  who 
had  wilfully  appropriated  to  himself  the  property  of  another  with- 
out any  right,  ought  to  pay. 

But  we  are  of  opinion  that  the  plaintiff  was  not  entitled  to  the 
full  value  of  the  goods.  The  deposit  of  the  goods  in  question  with 
the  defendant  to  secure  repayment  of  a  loan  to  him  on  a  given  day, 
with  4  power  to  sell  in  case  of  default  on  that  day,  created  an  in- 
terest and  a  right  of  property  in  the  goods  which  was  more  than 
a  mere  lien,  and  the  wrongful  acts  of  the  pawnee  did  not  annihilate 
the  contract  between  the  parties,  nor  the  interest  of  the  pawner 
in  the  goods  under  that  contract.  It  is  clear  that  the  actual  da- 
mage was  merely  nominal ;  the  defendant  by  mistake  delivered 
over  the  dock  warrants  a  few  hours  only  before  the  sale  and  de- 
livery by  him  would  have  been  lawful,  and  by  such  premature  de- 
livery the  plaintiff  did  not  lose  anything,  as  he  had  no  intention  to 
redeem  the  pledge  by  paying  the  loan.  If  the  plaintiff's  action 
had  been  for  breach  of  contract  in  not  keeping  the  pledge  till  the 
given  day,  he  would  have  been  entitled  to  be  compensated  for  the 
loss  he  had  really  sustained,  and  no  more,  and  that  would  be  a 
nominal  loss  only.  The  plaintiff's  action  here  is  in  name  for  the 
wrongful  conversion,  but  in  substance  it  is  the  same  cause  of  action, 
and  the  change  of  the  form  of  pleading  ought  not  in  reason  to 
affect  the  amount  of  compensation  to  be  paid.  There  is  authority 
for  holding,  that  in  measuring  the  damage  to  be  paid  to  the  pawner 
by  the  pawnee  for  a  wrongful  conv^nion  of  the  pledge,  the  inte- 


JOHNSON  T8.  6TBAB.  757 

rest  of  the  pawnee  in  the  pledge  ought  to  be  taken  into  account. 
On  this  principle  the  damages  were  measured  in  Chmery  vs.  Viall^ 
5  H.  &  Norm.  288.  There  the  defendant  had  sold  sheep  to  the 
plaintiff;  because  there  was  delay  in  the  payment  of  the  price  by 
the  plaintiff,  the  defendant  resold  the  sheep.  For  this  wrong  the 
Court  held  that  trover  lay,  and  that  the  plaintiff  was  entitled  to 
recover  damages ;  but  in  moasuring  the  amount  of  those  damages, 
although  the  plaintiff  was  entitled  to  be  indemnified  against  any 
loss  he  had  really  sustained  by  the  resale,  yet  that  the  defend- 
ant, as  an  unpaid  vendor,  had  an  interest  in  the  sheep  against  the 
vendee  under  the  contract  of  sale,  and  might  deduct  the  price  due 
to  himself  from  the  plaintiff  from  the  value  of  the  sheep  at  the 
time  of  the  conversion.  In  Story  on  Bailments,  art.  815,  it  is 
said—"  If  the  pawner,  in  consequence  of  any  default  or  conversion 
by  the  pawnee,  has,  by  an  action,  recovered  the  value  of  the  pawn, 
still  the  debt  remains,  and  is  recoverable,  unless  in  some  prior  action 
it  has  been  deducted.  It  seems,  that  by  the  common  law,  the 
pawnee,  in  such  action  brought  for  the  tort,  has  a  right  to  have  the 
amount  of  his  debt  recouped  in  damages."  For  this  he  cites  Jar- 
vis  vs.  Rogers^  15  Mass.  Rep.  889.  The  principle  is  also  exempli- 
fied in  Brierly  vs.  Kendall^  17  Q.  B.  937.  There,  although  the 
form  of  the  security  was  mortgage,  and  not  a  pledge ;  and  although 
the  action  was  trespass,  and  not  trover ;  yet  the  substance  of  the 
transaction  was  in  close  analogy  with  the  present  case.  There 
was  a  loan  by  the  defendant  to  the  plaintiff,  secured  by  a  bill  of 
sale  of  the  plaintifi^s  goods,  in  which  was  a  reservation  to  the  plain* 
tiff  of  right  to  the  possession  of  the  goods  till  he  should  make  de- 
fault in  some  payment.  Before  any  default,  the  defendant  took 
the  goods  from  the  plaintiff,  and  sold  them.  For  this  wrong  he  was 
liable  in  trespass,  but  the  measure  of  damages  was  held  to  be,  not 
the  value  of  the  goods,  but  the  loss  which  the  plaintiff  had  really  sus- 
tained by  being  deprived  of  the  possession.  The  wrongful  act  of 
the  defendant  did  not  annihilate  his  interest  in  the  goods  under 
the  bill  of  sale,  and  such  interest  was  to  be  considered  in  mea- 
suring the  extent  of  the  plaintiff's  right  to  damages.  On  these  au- 
thorities we  hold,  that  the  damages  due  to  the  plaintiff  for  the 
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wrongful  conversion  of  the  pledge  by  the  defendant  are  to  be  mea- 
sured by  the  loss  he  has  really  sustained,  and  that  in  measuring  those 
damages,  the  bailment  of  the  defendant  in  the  pledge  at  the  time 
of  the  conversion  is  to  be  taken  into  the  account.  It  follows  that  the 
amount  is  merely  nominal ;  therefore,  rule  that  the  verdict  for  the 
plaintiff  shall  stand,  with  damages  40«. 

Williams,  J. — I  am  of  the  same  opinion  as  to  the  first  point, 
viz.  whether  there  was  a  conversion  by  the  defendant,  but  I  do  not 
agree  with  the  rest  of  the  court  in  the  view  they  take  of  the  other 
point,  namely,  the  question  as  to  the  amount  of  damages.  As  to 
the  first  point,  I  think  the  delivery  of  the  dock  warrants  was  a 
conversion.  It  is,  in  fact,  the  means  by  which  property  which  is 
incapable  of  manual  transfer  can  be  got  at,  and  therefore  the  de- 
livery by  the  pledgee  of  the  dock  warrants  to  the  vendee  prevent- 
ed the  present  plaintiff  from  getting  it,  and  enabled  the  purchaser 
to  get  possession  of  it.  As  to  the  amount  of  damages,  I  think  the 
plaintiff  is  entitled  to  have  the  full  value  of  the  goods.  I  apprehend 
the  general  rule  to  be  this — in  an  action  of  trover  the  true  mea- 
sure of  damages  is  the  value  of  the  property  at  the  time  of  the 
conversion.  No  doubt  that  rule  is  subject  to  several  exceptions; 
one  of  which  is  the  ordinary  rule,  that  where  the  defendant  has 
taken  back  the  thing  which  is  the  subject  of  the  action,  the  plain- 
tiff can  then  only  recover  the  damages  he  has  sustained  by  reason 
of  the  mere  detention.  Again :  there  is  an  exception  in  respect 
of  the  amount  of  interest  of  the  plaintiff,  if  the  plaintiff  has  only  a 
limited  interest,  and  some  other  person  has  a  further  interest  poste. 
rior  to  the  plaintiff.  But  the  law,  I  apprehend,  is  clear,  that  though, 
as  against  a  stranger,  the  plaintiff  who  has  to  part  with  his  interest 
is  entitled  to  recover  the  whole  amount  of  damages,  yet  as  against 
a  person  who  has  a  joint  interest  with  him  in  the  property,  he  is 
entitled  to  recover  only  in  respect  to  such  interest  as  he  himself 
has.  ^  Such  was  the  decision  in  Brierly  vs.  Kendall.  The  property 
was  in  the  possession  of  the  plaintiff,  and  the  plaintiff,  by  the  deed 
of  assignment,  had  a  specific,  or  a  particular,  estate  in  the  property 
assigned.  Therefore,  the  only  subject  to  be  considered  would  be 
the  amount  of  damages ;  and  that  case  is  only  an  example  as  to 
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the  measure  of  damage  between  two  parties,  both  having  an  interest 
in  the  property.  The  plaintiff  can  only  recover  in  respect  of  the 
extent  of  his  interest.  Then  comes  the  question  as  to  the  lien. 
I  certainly  thought  the  law  was  settled,  that  if  a  person  has  a  lien 
upon  property,  and  sells  the  property  which  is  the  subject  of  the 
lien,  he  destroys  the  right  of  lien,  and  altogether  annihilates  the 
lien.  That,  I  apprehend,  will  be  found  to  be  the  principle  upon 
which  a  great  number  of  cases  have  been  decided.  I  only  refer 
to  one  class,  because  that  is  the  class  which  is  referred  to  in  Story 
on  Bailments,  art.  325.  He  says,  <<  The  doctrine  of  the  common 
law,  now  established  in  England,  after  some  diversity  of  opinion, 
is,  that  a  factor,  having  a  lien  on  goods  for  advances,  or  for  a 
general  balance,  has  no  right  to  pledge  the  goods ;  and  if  he  does 
pledge  them,  he  conveys  no  title  to  the  pledgee.  The  effect  of 
this  doctrine  is,  in  England,  to  deny  to  the  pledgee  any  right  in 
such  a  case  to  retain  the  goods  for  the  advances  or  balances  due 
to  the  factor.  In  short,  the  transfer  is  deemed  wholly  tortious; 
so  that  the  principal  may  sue  for  and  recover  the  pledge,  without 
making  any  allowance  or  deduction  whatsoever  for  the  debts  due 
by  him  to  the  factor."  The  same  learned  writer  then  goes  on  to 
state,  that  (<  the  inconvenience,  not  to  say  the  harshness,  of  the  latter 
part  of  the  doctrine  has  been  very  seriously  felt  in  England ;''  and  he 
goes  on  to  express  his  hope,  that  the  American  courts  would  not  feel 
themselves  constrained  by  the  pressure  of  authority  to  yield  to  it. 
However,  the  editor  of  the  last  edition  of  Story  on  Bailments  adds, 
that  « later  decisions  have,  however,  fully  settled  the  law,  that  a 
pledge  by  a  factor  of  his  principal's  goods  is  wholly  tortious,  and 
the  owner  may  recover  their  full  value  from  the  pledger,  without 
any  deduction  or  recoupment  for  his  claim  against  the  factor." 
The  recent  case  of  Siebel  vs.  Springfield^  9  Law  T.,  N.  S.,  325, 
decided  two  or  three  days  ago  in  the  Court  of  Queen's  Bench,  es- 
tablishes the  principle  as  to  the  right  of  the  owner  of  goods,  sub- 
ject to  a  lien  to  recover  the  whole  value  of  them,  in  case  the  party 
entitled  to  the  lien  converts  them ;  and  the  law,  I  apprehend,  is 
adopted  in  that  case.  But  then,  that  being  the  law  as  to  lien,  I 
apprehend  there  is  no  doubt  the  case  of  Chinery  vs.  Viall  estab- 
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lishes  th^  rale,  thst  in  the  case  of  a  resale  by  an  unpaid  vendor, 
an  action  of  trover  may  be  maintained  by  the  original  vendee,  but" 
that  he  can  only  recover  the  value  of  the  bargain,  and  not  the  entire 
value  of  the  goods.  That,  I  apprehend,  is  put  upon  the  ground  of 
the  peculiar  position  of  an  unpaid  vendor,  upon  the  principle  that  he 
has  more  than  a  lien ;  has  an  interest  greater  than  the  lien  of  the  goods. 
The  interest  which  he  has  is  not  merely  the  result  of  the  contract 
by  which  the  lien  is  created ;  he  has  an  ulterior  interest,  and  an 
interest  altogether  beyond  the  lien.  That  is  the  ground  on  which 
that  case  may  be  considered  as  not  extending  to  the  general  prin- 
ciple, but  applicable  only  to  the  peculiar  position  of  an  unpaid  ven« 
dor.  But  with  respect  to  a  pawnee,  it  may  be  conceded,  that  he 
may  have  something  more  than  a  mere  lien ;  but  whatever  his  es- 
tate may  be,  I  apprehend,  that  as  soon  as  the  bailment  has  termi** 
nated,  that  estate  would  also  terminate,  because  it  is  the  mere  crea- 
ture  of  the  bailment.  There  is  no  interest  whatever  in  the  pledgee 
not  derived  from  the  bailment ;  therefore,  as  soon  as  the  bailment 
comes  to  an  end,  the  estate,  whatever  it  may  be,  of  the  pledgee 
dependent  on,  and  growing  from,  the  bailment,  must  also  be  an* 
nihilated.  In  Story  on  Bailments,  that  question  is  to  a  certun 
extent  considered ;  and  in  sect.  827  the  author  says,  <<  It  has  been 
intimated  that  there  is,  or  may  be,  a  distinction  favorable  to  the 
pledgee  which  does  not  apply,  or  may  not  apply,  to  a  factor,  since 
the  latter  has  but  a  lien,  whereas  the  former  has  a  special  property, 
in  the  goods.  It  is  not  very  easy  to  point  out  any  substantial  dis- 
tinction between  the  case  of  a  pledgee  and  the  case  of  a  factor. 
The  latter  holds  the  goods  of  his  principal  as  a  security  and  pledge 
for  his  advances,  and  the  other  feels  he  has  a  special  property  in 
them,  and  may  maintain  an  action  for  any  violation  of  his  pos- 
session, either  by  the  principal  or  by  a  stranger."  There  is  also 
a  case  {Whitaker  vs.  Sumner y  20  Pick.  Rep.  899),  referred  to  in 
Story  on  Bailments,  in  support  of  the  proposition  laid  down  in  Story, 
art.  299,  that  if  the  pledgee  voluntarily,  by  his  own  act,  places  the 
pledge  beyond  his  own  power  to  restore  it,  as  by  agreeing  that  it 
may  be  attached  at  the  suit  of  a  third  party,  that  will  amount  to 
a  waiver  of  his  pledge.     The  case  we  have  now  under  consideration 
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is  one  of  bailment.  It  remains  to  consider,  what  is  tbe  effect  of 
the  bailment  being  terminated  ?  It  is,  I  apprehend,  as,  if  the  bail- 
ment had  never  existed,  the  property  reverts  to  the  pledger  as 
absolute  owner  of  it.  Then  it  becomes  a  question,  what  damages 
the  absolute  owner  is  entitled  to  recover  against  the  person  who 
converts  his  property  ?  I  conceive  the  true  rule  as  to  the  damages, 
where  an  action  of  trovar  lies,  is,  that  if  the  plaintiff  could  resume 
the  property,  supposing  he  had  an  opportunity  of  laying  his  hands 
upon  it,  and  become  the  rightful  and  absolute  owner  against  all 
the  world,  he  is  entitled  to  recover  full  damages ;  and  in  the  present 
case,  supposing  that,  instead  of  bringing  this  action,  he  had  had 
the  means  of  getting  the  brandy  back  into  his  possession,  I  ap- 
prehend he  would  have  been  entitled  to  hold,  not  only  as  against  the 
present  defendant,  but  as  against  everybody  else.  Therefofe,  the 
action  of  trover,  which  is  substituted  for  his  right  of  resumption, 
ought  to  be  treated  upon  the  footing  of  his  being  the  absolute 
owner,  and  deprived  of  his  property.  So,  I  apprehend,  if  the  ac- 
tion was  brought  against  the  vendee,  it  would  be  precisely  the  case 
of  an  action  brought  against  the  pledgee  of  a  factor,  and  just  as  in 
that  case,  the  pledgee  of  the  factor,  though  he  is  a  perfectly  in- 
nocent pledgee,  cannot  get  damages  in  law  with  respect  to  the 
amount  due  from  the  owner  of  the  goods ;  so,  by  analogy  to  that  in 
this  case,  the  vendee  of  the  present  defendant  would  be  unable  to 
set  up  any  claim  whatever  under  an  assignment  from  the  plaintiff  to 
the  defendants.  The  defendants,  therefore,  were  liable  to  the  full 
damages. 

Rule  absolute,  that  the  verd\ct  for  the  plaintiff  should 
stand,  with  40^.  damages. 


•«•»• 
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SUPBBME  COURT  OF  NEW  TORK.l 

Insurance-^Agtnt  of  Inturert  interested  in  Risk. — Where  an  ag^nt  of 
an  insurance  company,  authorized  to  effect  insurances  on  vessels,  &o.,  and 

'  1  From  Hon.  0.  L.  Barbour,  to  appear  in  Vol.  41  of  his  Reports. 
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to  procure  policies  from  the  compaDj  and  deliver  them  to  the  inBored, 
receives  and  accepts  an  application,  and  negotiates  an  insurance  as  agent 
on  property  of  which  he  is  one  of  the  owners,  and  communicates  the 
transaction  to  his  principal  without  disclosing  his  interest  in  the  property, 
and  on  receiving-  a  policy  from  the  company,  delivers  the  same  to  the  in- 
sured, such  policy  is  void :  Riih  et  aL  vs.  The  Washington  Marine  Ina. 
Company. 

One  acting  in  behalf  of  another  cannot  at  the  same  time  take  upon 
himself  incompatible  duties  and  characters ;  or  become  agent  in  a  trans- 
action where  he  has  an  adverse  interest  or  employment :  Id, 

An  insurance,  procured  in  that  manner,  is  not  avoided  on  account  of 
the  materiality  of  the  relation  of  the  agent  to  the  risk,  but  because  it  is 
against  public  policy  to  allow  such  agreements  to  stand :  Id. 

Even  if  it  could  be  shown  that  the  relation  was  not  material  to  the  risk, 
the  insurance  would  be  void :  Id, 

Usury — Estoppel. — Nothing  short  of  a  corrupt  and  illegal  contract  in 
violation  of  the  statute  will  constitute  usury.  It  must  be  an  agreement 
for  the  loan  or  forbearance  of  money,  goods,  or  things  in  action,  by  which 
illegal  interest  is  reserved  or  taken.  Otherwise  usury  does  not  exist: 
Lesley  vs.  Johnston  et  al. 

Where  a  contract  for  the  loan  of  money,  legal  and  innocent  in  itself, 
is  once  made  and  consummated,  it  cannot  be  made  usurious  and  illegal 
by  any  subsequent  transactions  of  the  parties :  Id, 

Where,  subsequent  to  the  execution  of  a  bond  and  mortgage,  the  mort- 
gagors made  an  agreement  with  B.  that  if  he  would  pay  the  money  due 
thereon  to  the  holder  of  the  mortgage,  take  an  assignment  thereof,  and 
execute  a  covenant  extending  the  time  of  payment,  they  would  pay  him 
a  bonus  of  $4355.55,  which  was  acceded  to  by  B.,  and  was  carried  into 
effect  by  both  parties :  Held,  Ihat  the  subsequent  usurious  agreement  did 
not  taint  the  mortgage  with  usury,  or  constitute  a  defence  to  an  action  to 
foreclose  the  same,  brought  by  an  innocent  purchaser :  Id. 

A  person  who  does  acts  or  makes  representations  or  admissions  de- 
signed to  influence,  and  which  do  influence  the  conduct  of  another,  will 
be  precluded  from  denying  such  acts  and  representations  where  such  de- 
nial will  operate  to  the  injury  of  the  person  so  influenced  by  them :  Id. 

Mortgagors,  long  after  the  execution  of  the  mortgage,  at  a  time  when 
B.  was  about  'to  become  the  assignee  thereof,  covenanted  with  him  that 
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there  was  due  and  unpaid  upon  the  mortgage  927,222.20,  and  that  there 
was  no  set-off,  defence,  or  counter  claim  thereto.  Subsequently,  by  an- 
other instrument,  they  declared  and  affirmed  that  $18,222.20  was  still 
due  and  unpaid,  for  principal.  These  papers  were  left  with  B.,  and  ex- 
hibited by  him  to  the  plaintiff  as  an  inducement  for  the  latter  to  purchase 
the  bond  and  mortgage;  one  of  the  mortgagors  telling  him  there  was 
OTer  $18,000  of  principal  due,  and  assuring  him  he  could  have  no  better 
investment,  and  no  better  security  for  his  money.  Confiding  in  these 
representations,  the  plaintiff  took  an  assignment  of  the  bond  and  mort- 
gage, paying  B.  $18,222.20  for  principal,  besides  the  arrears  of  interest : 
Held,  that  the  mortgagors  could  not  be  permitted,  afterwards,  to  deny 
what  they  had  thus  asserted  to  be  true,  atid  were  estopped  from  disputing 
that  the  money  paid  by  the  plaintiff  was  the  true  sum  due  and  payable  at 
the  time :  Id, 

Employer  and  Employee. — An  employer  is  liable  in  damages  to  an  em- 
ployee for  an  injury  resulting  from  the  employer's  negligence :  Connolly 
vs.  Poillon. 

It  is  the  duty  of  an  employer  to  exercise  care  and  prudence  that  per- 
sons in  his  employ  be  not  exposed  to  unreasonable  risks  and  dangers ;  and 
the  employee  has  a  right  to  understand  that  the  employer  will  exercise 
due  dUigence  in  protecting  him  from  injury :  Id. 

Thus,  where  the  plaintiff,  who  was  not  a  ship-carpenter,  or  joiner,  or  a 
mechanic  of  any  kind,  and  knew  nothing  about  the  construction  of  scaf- 
folding, or  the  forces  it  would  be  required  to  resist,  was  put  into  the  hold 
of  a  gunboat  by  his  employer,  a  ship-builder,  to  remove  the  chips  and 
rubbish  underneath  a  scaffold  :  Held,  that  he  had  a  right  to  rely  upon  the 
superior  knowledge  of  his  employer,  and  upon  his  care  that  the  scaffold 
was  of  sufficient  strength  to  insure  him  against  all  harm  :  Id, 

JiLslice^s  Judgment;  proof  of  rendering;  validity  and  effect — Appear- 
ance  of  Plaintiff  in  a  Justice^  Court, — A  copy  of  a  judgment  rendered 
by  a  justice  of  the  peace,  and  of  the  proceedings  to  recover  the  same, 
signed  by  the  justice  with  his  official  signature,  and  proved  by  the  testi- 
mony of  a  witness  to  be  a  correct  copy,  must,  in  a  collateral  action,  be 
regarded  as  proof  of  the  rendering  of  the  judgment,  and  of  the  various 
proceedings  by  which  it  was  obtained  :  Wilkinson  vs.  Vorce, 

One  serving  a  summons  under  a  special  authority  given  to  him  by  the 
jasticc,  is  to  be  deemed  a  constable,  quoad  the  action,  and  is  prohibited 
from  appearing  and  acting  as  counsel  for  the  plaintiff  on  the  trial :  Id, 
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Hifl  appearance,  on  the  trial,  is  an  error  for  which  the  judgment  and 
proceedings  will  be  reversed  on  appeal.  Bat  it  will  not  affect  or  take 
away  the  jurisdiction  and  authority  of  the  justice  to  proceed  in  the  ac- 
tion :  Id, 

The  justice  having  acquired  jurisdiction  of  the  person  of  the  defend- 
ant, and  become  completely  possessed  of  the  aotion,  by  the  issuing  and 
service  of  a  summons  in  the  manner  required  by  law,  his  judgment  will, 
until  reversed,  be  valid  and  effectual,  and  good  authority  for  the  issuing 
of  an  execution,  notwithstanding  such  irregular  appearance  for  one  of  the 
parties :  Id, 

BUPREVB  COURT  OF  MICHIGAN.' 

Opening  Decree  for  Alimony, — Under  the  statute  which  authorizes  the 
court,  affcer  decree  for  alimony,  "  from  time  to  time,  on  the  petition  of 
either  of  the  parties  to  revise  and  alter  such  decree  respecting  the  amount 
of  such  alimony  or  allowance;  and  the  payment  thereof/'  the  court  is  only 
authorized  to  open  the  decree,  and  revise  or  alter  the  same  in  view  of  cir- 
cumstances occurring  after  the  decree  is  granted.  A  petition  which 
only  shows  that  the  petitioner  was  not  aware,  at  the  time  the  decree  was 
entered,  that  the  complainant  would  have  dower  in  his  lands  notwithstand- 
ing the  alimony,  and  that  in  view  of  that  fact  the  alimony  is  unreasonable 
in  amount,  confers  no  jurisdiction  :  Perkins  yb.  Perkins, 

Quo  Warranto  to  try  the  Right  to  a  Public  Office  which  teitninates 
pending  the  Proceeding. — Information  in  the  nature  of  a  quo  warranto^ 
charging  defendant  with  intruding  into  the  office  of  city  attorney  of  De- 
troit, to  which  the  relator  claims  to  have  been  elected  to  fill  a  vacancy. 
The  office  terminated  pending  the  proceeding.  On  motion  to  dismiss  for 
this  cause,  it  was  held  that,  as  the  statute  authorized  a  fine  to  be  imposed 
on  the  defendant  if  found  guilty  of  the  intrusion,  and  as  the  relator  could 
also,  after  judgment  in  his  favor,  file  suggestion  of  damages  and  recover 
to  a  certain  amount,  the  motion  should  be  denied :  People  vs.  HartweU. 

Election  required  by  Statute  to  be  held  not  affected  by  want  of  Notice. — 
A  vacancy  existing  in  the  office  of  city  attorney  of  Detroit,  which  the 
charter  required  should  be  filled  at  the  next  regular  election,  the  com- 
mon council  ordered  notice  of  the  elBction,  specifying  the  offices  to  be 


I  From  T.  M.  Cooley,  Esq.,  Reporter,  to  appear  in  12  Michigan  Reports. 
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filled,  but  taking  no  notice  of  this  vacancy;  and  notice  was  given  ac- 
cordingly. Votes  were  given  for  the  relator  for  this  vacancy,  bat  tbe 
common  council  treated  them  as  void,  and  appointed  defendant  to  fill  it. 
It  was  held  that  the  statute  requiring  notice  of  the  election  to  be  given 
wag  directory,  and  the  validity  of  the  election  did  not  depend  upon  it ;  Jil, 

Renewal  Note,  retained  hy  the  Payee,  a  Satig/acttan  of  the  Old  Note, 
— The  indorsers  of  a  note  sent  to  the  payee  a  new  note  executed  by  the 
same  parties,  payable  at  a  later  day,  with  directions  to  retain  it  only  on 
condition  of  surrendering  the  first.  The  payee  retained  both  until  after 
the  second  note  fell  due,  and  then  brought  suit  on  the  first.  It  was  held, 
that  by  retaining  the  second  note  he  had  elected  to  take  it  in  satisfaction 
of  the  first :  Sage  vs.  Walker. 

Will — Evidence  of  Declarations  to  estnldUh  Undue  Influence. — Where 
a  will  is  assailed  on  the  ground  of  undue  influence,  the  declarations  of 
the  deceased,  made  subsequent  to  the  execution  of  the  will,  are  admissible 
on  that  issue :  Moross  vs.  Cicotte. 

Laying  oiU  Highway — The  whole  Road  petitioned  for  shoidd  he  laid 
or  none. — Under  the  statute  for  laying  out  highways,  which  empowers 
any  seven  or  more  fseeholders  to  ^^  make  application  to  the  commissioners 
of  highways  of  the  township  for  that  purpose,  who  shall  proceed  to  lay 
out"  '^  such  highway"  &o.,  it  was  held,  thai  when  a  road  was  applied  for, 
the  commissioners  most  lay  out  the  whole,  or  no  part  of  it ;  and  where 
they  laid  out  a  part  only  of  the  road  asked  for,  the  proceedings  wore 
quashed :  People  vs.  Tovntship  Board  of  SpringweUs, 

Proof  of  Payment  erroneously  rejected — Correcting  the  Error. — As- 
sumpsit on  note.  Proof  being  offered  of  a  payment  of  S5,  the  court  re- 
jected it,  because  it  was  not  mentioned  in  the  defendant's  bill  of  particu- 
lars of  set-oflF.  Plaintiff,  having  recovered  judgment,  afterwards  remitted 
$5  of  its  amount  to  cure  this  error.  Eeld,  on  writ  of  error  brought^  that 
the  error  was  not  cured ;  as  by  rejecting  this  evidence  the  Court  decided, 
in  effect,  that  no  payments  could  bo  allowed  unless  mentioned  in  the  bill 
of  particulars ;  and  the  court  of  error  could  not  say  that  other  payments 
were  not  excluded  by  this  ruling :  Hanson  vs.  OlcotL 

Replevin  for  Property  sold  en  Sunday. — A  sale  of  property  on  Sunday 
being  void,  the  seller  may,  on  a  subsequent  day,  on  tendering  back  the 
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consideration^  demand  the  property ;  and  if  it  be  not  returned,  he  may 
maintain  replevin  therefor  :  Tucker  vs.  Mowrey, 

Assumpsit  for  Property  converted  hy  a  Co-tenant. — A  denial  by  one 
tenant  in  common  of  wheat,  of  the  rights  of  his  co-tenant,  and  a  refusal 
to  deliver  his  share — the  former  being  in  exclusive  possession — amounts 
to  a  conversion :  Fu/uet  vs.  Allison, 

In  such  case  the  co-tenant  may  maintain  assumpsit  for  the  value  of  his 
share  of  the  wheat,  without  showing  that  it  has  actually  been  sold  or 
otherwise  disposed  of  by  the  co-tenant :  Id, 
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Unitxd  States  Digsst  :  oontaining  a  Digest  of  BecisioiiB  of  the  Courts  of  Common 
Law,  Equity,  and  Admiralty,  in  the  United  States  and  in  England.  By  H. 
Farnham  Smith,  of  the  Boston  Bar.  Vol.  XV.  Ashual  Diqibt  roa  1861. 
Boston :  Little,  Brown  &  Co.     1864. 

We  have  just  received  the  above  volume,  which  is  prepared  and  pub- 
lished in  the  usual  careful  and  tasteful  manner  with  the  other  publications 
of  the  same  well-known  house.  The  volume  is  of  somewhat  less  size  than 
its  predecessors,  the  reports  of  most  of  the  Southern  and  Southwestern 
States  not  being  embraced  as  heretofore.  But  it  will  be  none  the  less 
valuable  and  indispensable  to  the  profession  in  the  loyal  states ;  and  none 
the  less  complete,  as  it  is  not  probable  that  any  Law  Reports  will  be 
published  in  the  seceded  states  during  the  continuance  of  the  present  war. 

I.  F.R. 

A  Pbaotioal  Trbatisb  on  thb  Poweb  to  Sell  Land  tob  thb  Nob-Patmbht  of 
Taxes.  Embracing  the  Decisions  of  the  Federal  Courts,  and  of  the  Supreme 
Judicial  Tribunals  of  the  sereral  states.  By  Robbbt  S.  Blackwell,  of  the 
Illinois  Bar.  Second  Edition,  roTised  and  enlarged.  Boston :  Little,  Brown 
&  Co.     1864. 

We  have  here  a  new  and  carefuAy  prepared  edition  of  a  work  which 
had  already  acquired  considerable  reputation  with  the  profession,  as  a 
reliable  treatise  and  digest  of  the  cases  upon  a  subject  which  is  becoming 
more  and  more  important  every  year,  and  especially  in  the  newly-eettled 
states. 


NOTICES  OP  NEW  BOOKS.  767 

This  is  the  only  work  of  the  kind  which  has  yet  appeared,  and  the 
multiplication  of  decisions  upon  the  subject  rendered  a  new  edition 
especially  desirable;  and  we  believe  that  the  work  of  preparing  this 
edition  has  been  performed  faithfully  by  Mr.  Bennett,  a  well-known  and 
highly-esteemed  editor  and  author  of  law  books.  It  will  be  grateful  to 
the  profession  both  for  its  accuracy  and  good  taste,  and  for  the  essential 
aid  which  it  will  render  in  giving  them  the  present  state  of  the  law  upon 
an  important  subject.  I.  F.  R. 

Tbb  Trial  or  thb  Cohbtitution.    Bt  Sidnit  Gsobqb  Fisbbb.    Philadelphia: 
J.  B.  Lippincott  &  Co.     1862.     8to.,  ol.,  pp.  891. 

Though,  perhaps,  scarcely  to  be  called  a  very  new  book,  having  been 
before  the  public  for  some  eighteen  months,  in  these  times  when  months 
are  cycles,  yet  we  cannot  allow  this  volume  to  pass  entirely  without  notice. 
It  is  not  a  book  on  politics  but  on  constitutional  law,  a  calm,  conservative, 
but  not  timid  discussion  of  the  nature  and  powers  of  the  government  of 
the  United  States  under  the  constitution,  and  the  adequacy  of  the  latter 
to  perform  its  purpose  in  its  hour  of  danger  and  trial.  Chapter  first,  on  a 
written  constitution,  opens  with  a  general  argument  in  favor  of  the  su- 
perior pliancy  and  adaptability  to  the  will  of  the  people  and  the  changes 
of  time,  of  an  unwritten  common  law  even  in  the  fundamental  constitution 
of  a  government,  and  where  that  cannot  be  obtained,  being  the  growth  of 
centuries,  the  wisdom  of  approximating  to  it  even  under  a  written  consti- 
tution. A  strong  argument  follows  for  the  possession  by  the  government 
of  the  United  States  of  all  the  powers  of  the  people,  notwithstanding  any 
nominal  limitations  in  the  constitution,  and  the  impossibility  of  treating 
the  latter  as  a  finality  to  be  interpreted  from  itself  alone,  without  regard 
to  custom  and  practice  under  it. 

Chapter  second  develops  very  strongly  the  historical  character  of  the 
Union,  and  shows  clearly  how  closely  allied  it  is  to  the  form  of  Anglo- 
Saxon  government  exhibited  in  the  English  and  Scotch  Union,  and  in- 
herited throughout  our  whole  system  of  counties  and  towns.  Nowhere 
else,  that  we  are  aware  of,  is  the  lo^cal  character  of  the  Union  under  the 
Constitution,  as  a  necessary  sequence  to  the  circumstances  under  which  it 
arose,  so  sharply  defined  or  so  clearly  presented.  If  we  might  suggest 
any  deficiency  in  this  part  of  the  book,  it  is  that  the  author  does  not  pic- 
ture, as  forcibly  as  he  might,  the  generally  overlooked  intimacy  of  rela- 
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tions  between  all  the  Anglo-American  colonies  prior  to  tlie  revolntion ; 
how  citixens  transferred  themselyes  from  one  to  another,  assuming  at 
once  all  the  political  rights  of  the  rest  of  the  people  of  their  new  home, 
f.  e.,  as  Englishmen  everywhere;  how  goyernors  and  chief  justices  and 
other  officers  were  appointed  and  interchanged  without  local  jealousy ;  in 
short,  how  the  United  States  might  just  as  readily  have  included  other 
colonies  but  for  geographical  reasons  that  made  it  inexpedient,  and  how 
the  separation  between  the  included  and  excluded  colonies  grew  afterwards 
even  more  rapidly  than  the  union  among  those  who  had  cast  their  lots  to- 
gether. Such  a  picture  would  have  been  a  strong  warning  to  those  who 
contend  that  the  feeling  of  brotherhood  would  always  remain  after  a 
separation  of  the  Northern  and  Southern  States.  This,  however,  was 
scarcely  within  the  scope  of  Mr.  Fisher's  purpose,  and  we  have  merely 
mentioned  it  as  a  matter  to  which  even  historians  have  not  given  the 
prominence  we  think  due. 

The  author  then  proceeds  to  the  argument  for  the  possession  by  the 
government  of  powers  of  an  imperial,  that  is  a  really  governmental,  cha- 
racter, powers  '<  adequate  to  the  exigencies  of  the  Union,"  and  among 
them  that  of  preserving  a  union  by  allowing  or  refusing  secession,  or  by 
expulsion  of  a  state.  '^  History,  English  analogies,  the  fundamental 
principles  of  all  politics,  and  the  language  of  the  Constitution,  prove  that 
the  central  government,  representing  a  majority  of  the  states  and  the 
people,  has  legal  power  over  the  Union,  to  preserve  it,  and  to  limit,  ex- 
tend, or  diminish  its  size  as  justice  and  necessity  may  demand.'' 

This  some  chapter  also  marks  out  the  true  character  of  the  Southern 
^movement  as  treason  and  rehdlion,  and  not  secession;  even,  for  argument's 
sake,  granting  that  to  be  a  constitutional  right. 

The  remaining  chapters  discuss  Executive  Power,  Slavery,  and  Democ- 
racy, and  some  of  the  topics  we  should  be  glad  to  notice  in  detail,  but  our 
limits  will  not  permit.  We  have,  we  hope,  said  enough  to  show  that  the 
book  deals  with  the  most  momentous  and  vital  questions  that  can  be  pre- 
sented to  the  American  people,  and  that  it  deals  with  them  in  a  spirit  of 
thoughtful  and  liberal  patriotism.  That  all  the  opinions  advanced  will  be 
concurred  in  by  any  one  person  is  not  to  be  expected,  but  the  most  con- 
servative or  the  most  radical  will  find  here  nothing  partisan,  and  much 
that  demands  the  most  attentive  consideration.  It  is  a  book  which  evety 
thinking  man,  whatever  his  politics,  will  do  well  to  read,  and  which  no 

student  of  constitutional  law  can  hereafter  afford  to  ignore. 

J.  T.  M. 
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ACCORD  AND  SATISFACTION,  66. 
ACCOUNTS.    See  Bank,  11;  Limitation,  7. 

ACCOUNT  RENDER. 

1.  After  judgment  of  quod  computet  confessed  by  defendant,  he  is  not  com- 
petent witness  as  to  amount  dne.     7\Uton  ts.  Adams,  674. 

2.  The  dismissal  of  a  bill  in  equity  is  no  bar  to  this  action  after  a  judg- 
ment of  quod  computet.     Id. 

3.  Auditor  should  bring  the  account  down  to  the  time  of  his  report.    Id, 

ACTION  AT  LAW.     See  Husband  and  Wife,  IV.,  V.;  Insubancx,  16,  20;  Lis 
Pendens  ;  Usubt,  S,  4. 

1.  May  be  maintained  in  England  in  her  own  name  by  widow  who  has  such 
right  by  foreign  law.      Vanquelin  ts.  Bouard,  488. 

2.  Will  lie  for  (ort  committed  abroad  notwithstanding  the  pendency  of  pro- 
ceedings in  the  foreign  country  for  the  same  cause  of  action.  Seymour  ts. 
Seott,  438. 

3.  Pendency  of  another  action  in  relation  to  same  matter.  Marthall  ts. 
Goadby,\Z%. 

ACTS  OF  CONGRESS. 

1799.  See  Prize. 

1800.  See  Prize. 

1860,  July  29th.    See  Mortoaoe,  48;  Shipping,  4,  5. 

1860,  Sept.  28.     See  Swamp  Lands. 

1861,  March  3.     See  Mines. 

1856,  Feb.  10,  Sect.  2.     See  Alien,  11. 

1861,  July  13.     See  Constitutional  Law,  I. 

1862,  May  20.     See  Constitutional  Law,  I. 
1862,  July  1.     See  Internal  Rxvenue,  Stamp. 

1862,  July  17.    See  Prize,  Constitutional  Law, 

1863,  March  8.    See  Courts,  12. 

ADMIRALTY. 

1.  The  lien  of  libellant  on  the  land  of  the  respondent  will  entitle  him  to  a 
bill  of  discovery  against  respondent  and  a  third  person  who  seta  up  a  claim 
under  a  different  lien.      Ward  et  al.  ts.  Chamberlain,  68. 

2.  A  decree  for  the  payment  of  money  in  an  siQmiralty  suit  in  personam 
stands  iu  this  respect  upon  the  same  footing  as  a  decree  in  equity.    Id. 
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ADMIRALTY. 

3.  Exceptions  to  commissioner's  report  most  state  grounds.  So  of  an  answer 
to  a  claim.     The  Commander-in-Chiefs  698. 

4.  Objections  to  want  of  proper  parties.     Id. 

6.  Vessels  transporting  goods  are  carriers  in  such  sense  that  the  owners 
may  maintain  action  for  cargo  lost  by  collision.     Id. 

6.  Decree  not  reversed  for  irregalarity  in  language  of  decision  where  it  is 
obvious  no  error  has  been  committed.    Sturgit  ts.  Cloughf  629. 

AGENT.     See  Insubanci,  22,  82 ;  Trust,  4 ;  Ybhdob,  1,  16. 

1.  An  agent's  liability  to  his  principal  for  negligence  by  which  a  third  per- 
son has  been  injured,  is  only  contingent,  while  it  is  direct  and  certain  to  the 
party  injured.     Dodge  ei  al  ys.  Baehe^  244. 

2.  An  action  against  the  principal  by  the  party  injured  is  ret  inter  aliot  acta 
as  to  the  agent,  and  the  record  is  not  admissible  in  eyidence  against  him,  ex- 
cept as  to  the  amount  of  damages.    Id. 

8.  Therefore  the  rule  that  excludes  an  agent  from  testifying  for  his  prin- 
cipal in  such  an  action,  is  not  founded  in  clear  reason,  and  should  not  be  ex- 
tended ;  and  his  testimony  should  not  be  rejected,  except  upon  the  quantum 
of  damages,  unless  his  liability  over  has  been  clearly  proved.     Id. 

4.  Where  an  agent  being  specially  instructed  to  contract  for  a  vessel  in  his 
own  name,  afterwards  sold  her,  and  put  the  proceeds  in  his  pocket,  the  prin- 
cipal's  right  is  gone  as  against  a  6ona>f(/«  purchaser.  Calais  Steamboat  Co. 
vs.  Seuddetf  52. 

5.  An  agent,  acting  under  a  general  power  of  attorney  to  draw  or  indorse 
checks,  has  no  authority  to  overdraw  his  principal's  account  at  the  bank : 
Union  Bank  vs.  Mott^  60. 

6.  If  over  drafts  are  made  on  such  account,  by  the  agent,  through  a  fraud- 
ulent collusion  with  the  book-keeper,  the  loss  must  fall  on  the  bank.     Id, 

7.  Principal  liable  for  fraud  of  agent,  by  aots  in  the  course  of  legitimate 
business.     Exchange  Bank  vs.  Monteath,  700. 

8.  Agent  who  buys  at  sale  of  principars  land  by  third  party,  is  not  trustee 
of  such  land  for  principal.     Kennedy  ys.  Keating,  632. 

ALIEN. 

1.  In  the  absence  ef  any  law  of  the  United  States  governing  the  particular 
case,  the  question  whether  one  bom  out  of  the  United  States  is  a  citizen,  is 
to  be  determined  by  the  common  law,  as  it  existed  at  the  adoption  of  the  Fed- 
eral Constitution.     Ludlam  vs.  Litdlam  et  at.,  595. 

2.  At  common  law,  the  duty  of  allegiance  and  the  rights  of  citizenship  pass- 
ed by  descent,  the  child  following  the  condition  of  the  father ;  so  that  if  a 
father  out  of  the  realm  was  within  the  allegiance  of  the  king,  his  child  by  an 
alien  wife  was  born  a  subject  to  the  British  crown.     Id. 

3.  The  statute  (25  Edw.  III.,  oh.  2)  upon  this  point,  is  a  declaratory,  and 
not  an  enabling  act.     Id. 

4.  Whether  a  citizen  is  capable  of  renouncing  his  allegiance  without  the 
consent  of  bis  government,  or  may  when  his  goyernment  has  not  prohibited  it, 
quttre.     Id. 

5.  But  if  he  may,  he  cannot  divest  himself  of  his  citizenship  until  he  be- 
comes the  citizen  of  another  government,  and  this  he  cannot  do  until  he 
arrives  at  full  age.     Id. 

6.  Where  a  citizen  of  the  United  States  went  to  Peru  at  the  age  of  eigh- 
teen years,  with  the  intention  of  indefinite  continuance  there,  but  took  no  steps 
to  be  naturalized  in  Peru,  or  to  indicate  an  intention  of  a  permanent  change 
of  domicil,  his  child  born  in  Peru  of  an  alien  wife  is  a  citizen  of  the  United 
States.     Id. 

7.  A  finding  as  of  a  fact,  that  the  father  voluntarily  **  expatriated"  himself, 
with  the  intention  of  becoming  a  permanent  resident  of  Peru,  regarded  as 
immaterial.     Id. 

8.  Such  a  child  may,  U  seems,  be  subject  to  a  double  allegiance,  and  upon 
arriving  at  his  majorfiy  may  elect  to  retain  the  one  and  repudiate  the  other ; 
but  until  such  election  he  retains  all  the  rights  of  citizenship  in  both  countries, 
though  discharging  its  duties  in  but  one.     Id, 
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9.  An  alien  woman  married  to  an  alien  in  a  foreign  country  and  continuing 
to  reside  there  until  her  husband's  death,  did  not  become  a  citizen  of  the 
United  States  by  the  naturalization  of  her  husband  subsequent  to  their  mar- 
riage.    Burton  vs.  Burton,  425. 

10.  She  is,  therefore,  not  entitled  to  dower  under  the  laws  of  the  state  of 
New  York.     Id. 

11.  Construction  of  the  Act  of  Congress  10th  February  1855,  sec.  2.     Id. 

12.  May  hold  land  until  office  found  in  Rhode  Island.  Cross  ts.  DtValle, 
630. 

13.  May  sue  another  in  courts  of  this  country  on  contract  made  abroad. 
Roberts  ts.  Knights,  697. 

AMENDMENT.     See  Equitt,  6. 

1.  In  allowing  amendments  all  legal  defences,  including  those  styled  un- 
conscionable, stand  on  an  equal  footing.     Sheldon  vs.  Adams,  503. 

2.  An  amendment  will  not  be  allowed  that  would  cut  off  the  defence  of  the 
statute  of  limitations.     Id. 

8.  Nor  an  amendment  by  which  a  note  liable  to  be  assessed  only  for  losses  in 
one  class  of  hazards,  is  made  liable  for  all  losses.     Id. 

ARBITRATION  AND  AWARD.     See  Boundary,  1. 

1.  Arbitrators  under  statute  cannot  award  the  transfer  of  specific  property. 
Broum  vs.  Evans,  373. 

2.  An  award  which  provides  for  the  payment  of  an  amount,  after  deduct- 
ing sums  not  fixed  by  the  award,  is  invalid.     Fletcher  vs.  Webster,  62. 

8.  On  claim  to  realty  is  void  in  New  York.      WUes  vs.  Peek,  568. 

4.  Interest  to  disqualify  arbitrators.  Leominster  vs.  Fitehburg  RaUroad 
Co.,  505. 

5.  Presumption  in  favor  of  award.    Id. 

ASSAULT  AND  BATTERY. 

Evidence  of  special  damage.     Brown  vs.  Cummings,  698. 

ASSIGNMENT.     See  Futubb  Aoquisitioks  ;  Iksubauce,  26,  39,  42. 

A  judge's  salary  is  assignable,  and  a  purchaser  for  value  of  an  assignment 
to  order,  properly  indorsed,  acquires  a  good  title.     State  vs.  Hastings,  878. 

ASSIGNMENT  FOR  BENEFIT  OP  CREDITORS. 

1.  Not  void  for  reserring  property  exempt  from  execution,  without  specify- 
ing it.     Smith  vs.  Mitchell,  248. 

2.  But  it  must  fairly  assign  all  the  assignor's  property  liable  for  his  debts. 
Id 

8.  What  evidence  admissible  on  the  question  of  good  faith,  and  of  value  of 
property.     Id. 

4-  Assignment  by  railroad  company  of  unpaid  subscriptions  to  stock  to 
secure  an  indorser  for  the  company,  is  not  an  assignment  for  benefit  of  credi- 
tors.    McBroom  and  Woods'  Appeal,  309. 

5.  Assignment  in  general  terms  referring  to  an  annexed  schedule  may  in- 
clude property  not  named  in  the  latter.     Turner  vs.  Jaycox  et  al.,  318. 

6.  By  partners  may  provide  for  payment  of  private  debts  out  of  the  residue 
after  paying  partnership  debts.     Id. 

7.  When  the  conduct  of  an  assignor  shows  that  he  still  claims  and  seeks  to 
derive  a  benefit  from  the  property,  to  the  pr^udice  of  his  creditors,  it  will 
tend  to  show  that  the  assignment  was  originally  made  with  a  fraudulent  pur- 
pose.    Flanigan  vs.  Lampman,  183. 

8.  The  fact  that  the  assignor,  as  agent  for  one  of  the  creditors,  purchased 
part  of  the  property  at  the  assignee's  sale,  and  afterwards  continued  in  pos- 
session of  it  himself,  is  evidence  of  the  fraudulent  intent.     Id. 

9.  Property  fraudulently  put  in  the  hands  of  a  debtor  for  the  purpose  of 
giving  him  a  false  credit,  does  not  vest  in  the  assignee  under  an  assignment. 
Audenried  vs.  Betterly,  62. 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

10.  Assignee  may  maintain  ireepaea  against  one  who  interferes  with  the  pro- 
perty.    McQueen  ts.  Babeock^  701. 

11.  Such  action  is  not  intermeddling  within  the  terms  of  an  injunction.     Id. 

12.  Such  injunction  is  no  bar  to  suit  against  a  sheriff  for  taking  the  pro- 
perty out  of  assignee's  hands.  Therefore  the  statute  of  limitations  runs  in  his 
favor.     Id. 

ASSUMPSIT.     See  Tmavt  ih  Commoh»  5. 

1.  For  money  had,  &c.,  may  be  maintained  by  creditor  against  one  to  whom 
his  debtor  has  delivered  money  to  pay  the  debt.     Sloudt  ts.  Hine^  571. 

2.  No  promise  in  writing  is  required,  as  the  Statute  of  Frauds  does  not  ap- 
ply.    Id. 

8.  Money  paid  by  the  putative  father  of  an  nnbom  bastard  to  the  super- 
intendent of  the  poor  upon  a  compromise,  may  be  reeoyered  back  upon  its 
appearing  that  the  supposed  mother  was  nerer  pregnant.     Ruhl  vs.  Hiekty  56. 

4.  Money  paid  Toluntarily,  under  a  mistake  of  facts,  cannot  be  recovered 
back.     Brown  vs.  Rich^  188. 

5.  A  moral  obligation  founded  upon  an  antecedent  valuable  consideration 
may  be  sufficient  to  sustain  a  promise  though  the  obligation  on  which  it  is 
founded  never  could  have  been  enforced  at  law.     Ooulding  vs.  DavicUon^  84. 

ATTACHMENT.    See  Bahks,  20 ;  Ihsoltxxot,  8 ;  Intbkist,  2 ;  Municipal  Coe- 

PORATION,  8,  4. 

ATTORNEY.    See  ConrssL;  JcnoimT,  1. 

1.  Statute  of  limitations  does  not  begin  to  run  against  claim  for  services, 
until  entry  of  judgment.     EUot  vs.  Lawton,  566. 

2.  One  who  practises  in  justice's  courts,  though  not  licensed  attorney,  may 
be  within  the  rules  applicable  to  attorneys.    Frtelove  vs.  CoU^  688. 

AUDITOR.    See  Account  Render,  8 ;  Husband  and  Wife,  6. 

B.\ILMENT,  821. 

BANK.    See  Agent,  5,  6;   Bills,  10,  18,  19,  20,  88,  85,  41;  Constitutional 
liAW,  II. :  Corporation. 

1.  There  is  no  implied  contract  to  pay  the  President  for  his  services.  SaW' 
ytT  vs.  Pawner* »  Bank,  249. 

2.  A  debtor  sued  by  bank,  cannot  plead  acts  by  which  the  latter  has  for- 
feited its  charter.  Such  forfeiture  can  only  be  enforced  by  the  State  in  a  di- 
rect proceeding.     Farmer»'  Bank  vs.  Oartenf  684. 

8.  The  counting  out  of  money  to  the  person  presenting  a  check,  passes  the 
property  in  the  money  to  the  latter,  and  eannot  be  revoked.  Chambers  vs. 
Miller,  489. 

4.  If  a  banker  denies  the  right  of  a  depositor,  by  placing  the  deposit  to 
credit  of  another  person  he  is  presently  liable  to  action  for  the  amount.  Car- 
roll  vs.  Cone,  319. 

5.  So  where  he  voluntarily  counts  out  the  amount  of  the  deposit  and  hands 
it  to  a  sheriff  to  levy  upon.     Id. 

6.  The  money  so  counted  out  was  his  own  property  and  not  his  depositor's. 
Id. 

7.  Charging  of  interest  on  customer's  accounts.     Crosskill  vs.  Bower,  488. 

8.  Caunot  reAise  to  allow  income  tax  to  a  customer,  upon  interest  accruing 
on  a  mortgage  security.     Motte  vs.  Saltf  489. 

9.  The  discounting  of  bills  when  the  customer's  account  is  overdrawn 
makes  the  bank  a  holder  for  value.     In  re  Carew,  489. 

10.  If  bank  takes  a  mortgage  security  from  a  customer  for  a  fixed  sum 
owing  by  the  latter,  the  relation  of  banker  and  customer  ceases  as  to  that 
sum.     Mo9se  vs.  Salt,  442. 

11.  Habitual  mode  of  making  out  an  aeoountis  evidence  of  an  agreement 
that  it  should  be  so  made.     Moate  vs.  Salt,  489. 
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BANK. 

12.  In  the  absence  of  special  agreement,  express  or  implied,  the  custom 
of  bankers  may  be  proved.     Moate  vs.  SaU,  489. 

13.  Disputed  entry  in  pass-book  is  for  the  jury.     Stfead  vs.  WiUiamtf  442. 

BASTARD.    See  Assumpsit,  8. 

BILLS  AND  NOTES.    See  Amendment,  8;   Bank,  9;   Limitation.  5,  6;   Me- 
chanic's Lien,  1 ;  Mobtgaqe,  6,  19,  20;  Negotiable  Bonds;  Usu&t,  7. 

L    What  amoumU  to, 

1.  Note  payable  **  subject  to  the  policy "  not  negotiable.  Bank  yb,  Blan- 
chard,  667. 

2.  Instruments  amounting  to.     Cory  ts.  Davu^  489.     Waiton  ts.  Evaru,  440. 

II.  Confideradon. 

8.  The  issuing  of  a  policy,  by  an  insoWent  company,  is  a  good  considera- 
tion for  a  note  given  for  the  premium,  if  the  insolvency  was  not  known  at 
the  time.     Lttttr  vs.  Webby  62. 

4.  One  who  signs  as  principal  a  promissory  note,  which  has  already  been 
delivered  and  accepted,  is  not  liable  thereon,  without  proof  of  a  new  con- 
sideration.    Orten  vs.  Shepherd,  62. 

5.  Note  payable  on  alternative  condition.  Consideration  to  give  a  scholar- 
ship in  another  institution.     Oenesee  ColUge  vs.  Dodge^  570. 

III.  Liability  of  Partia, 

6.  One  who  takes  a  promissory  note  withont  consideration  takes  it  subject 
to  all  its  infirmities  in  his  assignor's  hands.     Harpham  vs.  Jfaynea,  818. 

7.  Indorsee  even  with  notice  takes  a  note  subject  only  to  such  equities  as 
attach  to  the  instrument  itsell     MtUtoom  vs.  MeDaniel,  684. 

8.  Indorser  of  blank  note  cannot  object  as  against  a  b<ma  fide  holder  for 
value  that  the  blanks  have  been  improperly  filled.  Farmere*  Bank  vs.  Gar- 
ten,  684. 

9.  A  signing  on  condition  which  is  not  fulfilled  is  no  defence  against  a  bona 
fide  holder  for  value.     Walton  vs.  BuMteU,  440. 

10.  Where  a  note  is  signed  as  cashier,  parol  evidence  allowed  to  show  of 
what  bank.     Baldwin  vs.  Bank  of  Newbury ^  629i 

1 1.  Personal  liability  for  note  signed  as  secretary.    BottomUy  vs.  Fieher,  440. 

1 2.  Liability  for  note  signed  by  agent  in  own  name.    Brown  vs.  Parker,  567. 
18.  Suit  in  equity  against  acceptor  of  a  lost  bill.     Edye  vs.  Bumf  or  d,  441. 

14.  Notice  by  surety  to  holder  of  note  not  yet  due,  to  sue  as  soon  as  it 
should  become  duei  will  not  discharge  him.     Hellen  vs.  Crawford,  810. 

15.  Indorsee  of  bills  given  for  debt  but  not  accepted  in  absolute  payment 
has  no  right  of  action  against  the  debtor  except  upon  the  bills.  Battle  vs. 
Coit,  700. 

A  note  given  in  pursuance  of  an  illegal  agreement,  but  not  made  void  by  the 
statute  may  be  recovered  on  by  a  bona  fide  receiver  for  value.  Cheibrouyh  vs. 
Wriyhi,  444. 

17.  But  one  who  takes  the  note  in  part  payment  of  a  precedent  debt  is  not 
such  receiver  for  value.     Id, 

IV.  TitU  to  a  Note, 

18.  Bank  receiving  note  for  collection  has  no  better  title  than  the  remitting 
bank  unless  it  becomes  a  purchaser  for  value  without  notice.  MeBride  vs. 
Farmert'  Bank,  636. 

19.  Having  a  balance  agMUsit  the  remitting  bank  and  refraining  from  draw- 
ing it,  or  discounting  notes  for  the  latter,  do  not  make  the  bank  such  pur^ 
chaser.     Id, 

20.  Remitting  bank  having  demanded  the  note  and  afterwards  the  proceeds, 
assigned  its  demand.  The  assignor  may  maintain  an  action  without  new  d»* 
mand,  although  the  assignment  was  made  to  obviate  the  objection  to  an  attach- 
ment by  a  non-residait.    Id, 

21.  Receiver  of  unindorsed  note  has  no  better  title  than  the  person  from 
whom  he  reoetved  it     Wki$ikr  ts.  J^^Htr,  449. 


774  INDEX. 

BILLS  Am>  NOTES. 

22.  Indorsement  of  note  to  two  persona,  witli  deliyery.  Tests  a  ralid  title 
in  both,  although  one  was  absent  at  the  time,  and  they  may  maintain  a  joint 
action  opon  it     FUnt  et  oL  ye.  FUnU  120. 

23.  Where  a  guaranty  of  a  note  is  a  separate  instrament,  title  to  it  will 
pass  by  delivery  with  the  note,  for  a  good  consideration.   Oould  vs.  ElUry,  69. 

24.  Where  J.  made  a  contract  for  the  sale  of  C.'s  promissory  notes  to  L.  when 
he  was  not  the  owner  nor  in  possession,  it  was  held,  that  there  was  no  im- 
plied warranty  of  title,  and  that  the  subsequent  acquisition  of  it  by  J.  did  not 
enure  to  the  benefit  of  L.  so  as  to  render  a  payment  by  C.  to  him  good,  and 
an  extinguishment  of  the  note.    Seranton  vs.  Clark,  125. 

V.  PaymenL 

25.  On  a  note  payable  in  specie  plaintiff  can  only  recoTer  the  face  with  in- 
terest, though  specie  be  at  premium.      Wood  ys.  BulUtu,  378. 

26.  Renewal  note  retained  by  the  payee,  is  satis&ction,  under  the  circum- 
stances, of  the  first.     Sage  vs.  Walker,  765. 

27.  An  indorser  who  takes  up  a  note  and  giTes  a  new  one  of  his  own  for  it, 
has  a  right  to  regard  this  as  a  payment  as  between  him  and  his  principaL 
Wilhtuon  TS.  Stewart,  813. 

VL  Demand  and  Notice, 

28.  An  express  company  contracted  in  Indiana,  to  present  a  bill  drawn  and 
indorsed  by  parties  in  that  state,  and  accepted  payable  in  New  York.  The 
bill  was  placed  in  the  hands  of  a  competent  notary  in  New  York  a  day  before 
its  maturity,  and  was,  on  that  day,  presented  and  protested,  whereby  the 
indorsers  were  discharged.  On  suit  brought  against  the  express  company 
for  their  neglect,  it  was  urged  that  the  contract  of  the  company  was  per- 
formed when  the  bill  was  put  into  the  notary's  hands.  This  question  ex- 
amined, but  not  decided.    Anuriean  Expren  Co.  vs.  DunUcy^  266. 

29.  The  eipress  company,  by  delivering  the  bill  to  the  notary  on  the  day 
before  its  maturity,  had  made  that  officer  their  agent  to  hold  and  collect  the 
paper.  This  employment  had  nothing  to  do  with  the  notary's  official  charac- 
ter.   On  this  ground  the  express  company  is  liable.     Id 

30.  The  measure  of  damages  is  the  face  of  the  bill  and  Interest.     Id 

81.  Foreign  bill  must  be  protested  by  a  notary.  Note  to  American  Eiqpren 
Co,  TS.  DunUny,  271. 

82.  A  bill  drawn  in  one  state  payable  In  another  Is  a  foreign  bill.     Id 

88.  Liability  of  persons  receiving  bills  on  deposit^  for  transmission  or  col- 
lection.    Id. 

84.  For  purposes  of  protest  a  collecting  agent  is  a  holder.  State  Bank  vs. 
Bank  of  the  Capitai,  701. 

35.  Bank  acting  as  collecting  agent  merely  need  only  notify  its  immediate 
principal  or  indorser.     Id 

86.  Its  undertaking  to  notify  other  parties  is  not  euffidenl  evidence  of 
agreement  to  notify  alL     Id. 

87.  Holder  of  note  as  collateral  must  present  it  at  paturity.  Peacock  vs. 
Fereell,  440. 

38.  Presentment  at  the  place  of  date  is  sufficient,  in  absence  of  proof  that 
the  holder  knew  the  maker  resided  elsewhere.     Smith  vs.  Fkilbrick,  187. 

VII.   Orace. 

89.  Maker  has  the  whole  of  the  last  day  of  gprace  to  pay  in,  without  regard 
to  banking  hours.     Smith  vs.  Ayleeworth,  254. 

40.  Maker  has  all  the  last  day  of  grace,  though  he  may  have  refused  pay- 
ment during  the  day.     Oothout  vs.  Ballard,  444. 

41.  It  is  immaterial  whether  the  note  is  payable  at  a  bank  or  at  large.    Id. 

BOUNDARY. 

1.  An  oral  award  by  referees,  under  an  oral  submission,  is  competent 
evidence  upon  a  question  of  disputed  boundary  between  the  parties.  Byam 
vs.  Robtmu,  120. 

2.  Oral  agreement  as  to,  uncertain.    Freprielar  vs.  Frticott,  698. 
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Offered  to  ▼olnateers  is  payable  to  drafted  men  allowed  to  volunteer  for  a 
period  longer  than  the  draft  called  for.     People  ts.  Hammond,  249. 

CALIFORNIA  LAND  CLAIMS.     See  Dbsd,  9,  10 ;  Mimbs. 

CASES  AFFIRMED,  OVERRULED,  ETC. 

Aymar  vs.  N.  River  Bank,  8  Hill  263,  affirmed.  Exchange  Bank  vs.  Mon" 
teath,  700. 

Bloomer  vt,  McQuewan,  11  Howard  549,  approved.  Bloomer  vs.  MUlin' 
ger,  695. 

Bush  V9.  Steinman,  1  Bos.  &  Pull.  404,  rejected  as  authority.  Painter  vs. 
Pittsburgh,  860. 

Chaffee  V8.  Boston  Belting  Company,  22  Howard  228,  approved.  Bloomer 
TS.  MUlinger,  695. 

Hawley  vt.  James,  5  Paige  442,  distinguished.     Crott  vs.  De  ValU,  680. 

Langdale  vt.  Briggs,  89  E.  C.  L.  R.  214,  followed.    Crote  vs.  De  Valle,  680. 

Lorilard  ve.  Coster.  5  Paige  172,  distinguished.     (7roM  vs.  De  Valle,  680.  . 

Noonan  vs.  Lee,  2  Black  499,  recognised.     Orchard  vs.  Hughes,  694. 

Parker  vs.  Kaue,  4  Wise.  1,  approved.     Howell  vs.  Howell,  878. 

Rex  vs,  Horwell,  6  Carr.  &  P.  148,  distinguished.    People  vs.  Clements,  570. 

Scribner  vs.  Fisher,  2  Qray  48,  dissented  from.     Baldwin  vs.  Hale,  462. 

United  States  vs.  West's  Heirs,  reviewed.     United  States  vs.  Galbrailh,  51. 

Wennall  vs.  Adney,  3  Bos.  &>  PuU.  252.  Note  to,  commented  on.  Goulding 
vs.  Davidson,  84. 

Wheaton  vs.  Hibbard,  20  Johns.  290.  Dictum  of  Spxmcbb,  C.  J.,  overruled. 
Porter  vs.  Mount,  498. 

CERTIORARL 

1.  A  common  law  certiorari,  ^ued  out  after  the  time  for  a  statutory  appeal 
which  would  have  given  the  same  remedy,  will  be  quashed.  Farrell  vs.  Tag' 
lor,  249. 

2.  The  allowance  of  the  writ  in  such  case  is  not  binding  on  the  court.     Id. 

CHAMPERTY. 

Purchase  of  legacy  for  less  than  its  value  firom  one  too  poor  to  sue,  is  not. 
Tyson  vs.  Jackson^  441. 

CHECK.     See  Banks,  8 ;  Cbiminal  Law,  V. 

A  creditor  who  has  received  from  his  debtor,  a  check  upon  a  bank,  cannot 
return  the  same  to  the  drawer,  and  sue  upon  the  original  cause  of  action, 
without  first  demanding  payment ;  and  presenting  the  check  to  the  bank  to  be 
certified,  is  not  equivalent  to  a  demand  of  payment.     Bradford  vs.  Fox,  61. 

CITIZEN.     See  Alibw. 

COMMON  CARRIER.     See  Admibaltt,  5;  NBOLinBircB,  11 ;  Railboad,  II. 

1.  The  ticket  of  a  passenger  includes  also  ordinary  baggage  but  not  mer- 
chandise.    Smith  and  Wife  vs.  The  Boston  and  Ataine  Railroad,  127. 

2.  Not  liable  for  loss  of  merchandise  brought  with  him  by  a  passenger  as 
baggage.     CahiU  vs.  London,  ^c.  Railroad  Co.,  441. 

8.  Is  bound  to  deliver  goods  within  a  reasonable  time,  having  reference  to 
his  means  of  carrying.     Hales  vs.  Ztondon,  ^c.  Railroad  Co.,  441. 

4.  Liable  for  iigury  to  passenger  by  defect  of  vehicle,  though  it  was  not 
discoverable  by  any  practicable  mode  of  examination.  Alden  vs.  New  Fork 
Central  Railroad  Co.,  498. 

5.  Condition  that  shipper  assumes  the  risks  of  carrying  does  not  relieve 
carrier  from  ordinary  liability.     Falvey  vs.  N.  T.  Co.,  879. 

6.  Cannot  by  a  general  notice  exonerate  himself  entirely  fVom  legal  liability. 
Judson  vs.   Western  Railroad  Co.^  316. 

7.  A  carrier  having  a  lien  on  goods  for  freight,  &o.,  cannot  sell  the  goods 
to  enforce  his  lien.  Measure  of  damages  where  he  does.  Briggs  vs.  Boston^ 
fc,  Railroad  Co.,  250. 
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8.  May  be  liable  as  forwarding  agent  onlj  beyond  his  own  route.  N.  R.  R. 
Co,  Ts.  Fitehlmrg  RaOroad  Co,^  260.    Brigg^  vs.  .fiMlon,  ^,  Railroad  Ce,^  2d0. 

CONFLICT  OF  LAWS.     See  GoanAOT,  2;    Huibaxd  aho  Win,  2;    Ivsol- 
TBiiCT,  1-^;  Limitation,  1,  2. 

1.  Questions  of  procedure  are  to  be  determined  by  tbe  la  fori.  MaeParlant 
TS.  Nwru,  AA2, 

2.  SembU,  that  set-oiT  is  matter  of  procedure.    IdL 

CONSTITUTIONAL  LAW,    See  Coubtb,  1, 12;  Muhicipal  Cobporatioh,  21. 

L  Quettiom  arinng  out  of  the  Rebellion.     See  Ihsubamcb,  87,  88. 

1.  The  Act  of  Congress  of  13th  July  1861,  and  the  Presidenrs  Proclamation 
of  16th  August  1861,  recognised  an  insurrection  amounting  to  ciyil  war,  as 
existing  in  the  state  of  Tennessee,  but  did  not  put  in  force  against  the  people 
of  that  state  all  the  rights  and  priTileges  conferred  on  the  National  QoTem- 
ment  by  the  laws  of  war.     Allen  rs.  Rtutell  et  aL,  361. 

2.  The  expression  "  commercial  intercourse*'  in  the  Act  of  18th  July  1861, 
is  to  be  considered  as  limited  by  the  specifications  in  the  act.     Id. 

8.  Therefore,  where  a  partnership  of  three  persons  existed  in  Kentucky, 
and  two  of  them,  being  disloyal,  became  residents  in  a  rebellious  state,  and 
there,  after  the  Act  of  Congress  of  1861  and  the  President's  Proclamation, 
made  a  deed  of  assignment  of  the  partnership  property  to  a  creditor  in  Ken- 
tucky, for  the  purpose  of  securing  his  and  other  debts  dne  by  them  to  persons 
in  a  loyal  state,  the  making  of  such  deed  was  not  such  **  commercial  inter- 
course" as  is  within  the  prohibition  of  the  Act  of  Congress  and  the  Presi- 
dent's Proclamation.     Id. 

4.  Nor  is  it  material  that  the  creditor  went  into  the  rebellious  state  for  the 
purpose  of  procuring  such  deed,  and  brought  it  to  Kentucky.  The  deed  was 
not  an  article  of  commerce  within  the  Act  of  Congress  and  the  President's 
Proclamation.     Id. 

6.  By  the  laws  of  war  the  partnership  was  dissoWed,  but  the  third  and 
loyal  partner  was  not  a  surriving  partner.  The  others  were  not  civilly  dead, 
and  no  couTiotion  of  treason  baring  ensued,  their  right  of  prc^rty  still 
remained  and  passed  under  their  deed.    Id. 

6.  By  the  Act  of  Congress  of  13th  July  1861,  and  the  President's  Procla- 
mation in  pursuance  thereof,  citizens  of  the  rebellious  states  have  prima  fade 
become  for  purposes  of  commerce  gwui  enemies  and  cannot  sue  in  the  United 
Sutes  Courts.     United  States  ts.  100  BarreU,  784. 

7.  But  the  granting  of  a  license  to  trade  restores  the  standing  of  the 
grantee  so  as  to  enable  him  to  be  heard  in  the  United  States  Courts.     Id. 

8.  The  act  of  foreifpi  nations  in  recognising  the  so-called  Confederate 
States  as  a  belligerent,  estops  their  subjects  from  disputing  the  lawfiilness  of 
captures  on  the  high  seas  by  the  United  States  forces.  But  such  recognition 
has  no  influence  on  the  Courts  of  the  United  Stakes,  who  are  guided  solely 
by  the  action  of  the  political  department  of  their  own  goTemnent.    Id. 

9.  Therefore  in  determining  the  status  of  rebel  persons  and  property,  the 
oourts  are  guided  by  municipal  and  not  by  international  law.    14. 

10.  The  Acts  of  Congress  of  13th  July  1861,  and  20th  May  1862,  ara  pro- 
hibitory acts,  and  the  forfeiture  under  them  of  goods  **  proceeding  to" 
rebellious  states  can  only  be  ayoided  by  the  production  of  such  a  license  as 
is  proTided  in  the  acts.  Therefore  a  license  obtained  through  error,  or  mis- 
take, or  fraud,  will  not  prerent  the  foribiture.    Id. 

11.  The  Act  of  Congress  of  July  17th  1862,  applies  to  suits  for  &e  reeoyery 
of  debts  in  the  state  as  well  as  the  Feder^  Courts.     Norrie  ts.  Doniphan,  471. 

12.  If  the  act  is  unconstitutional.  Congress  has  no  power  to  prohibit  the 
state  courts  from  giving  to  the  owners  of  property  seised  the  relief  to  which 
they  are  entitled  by  the  laws  of  the  sUtes.     Id. 

13.  The  forfeitures  or  confiscations  proposed  by  this  act  are  to  be  effected 
on  account  of  offences  which  the  owner  may  oommit,  without  reference  to  the 
use  of  his  property;  hence,  the  doctrine  that  property  which  is  used  to 
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Tiolate  a  blockade,  or  reTenue  laws,  may  be  forfeited  by  prooeedings  in  rem^ 
without  eoBYiotion  of  th»  owner,  lias  no  application  to  this  case.  Worrit  vb. 
Doniphan,  471. 

14.  That  clause  of  the  Constitution  which  authorises  Congress  "to  declare 
war/'  &c.,  relates  only  to  wars  with  foreign  nations.     Id. 

16.  The  right  giTen  by  the  Constitution  to  make  war  upon  rebels,  giyes  the 
power  to  perform  acts  of  war,  and  no  other  power  whatever.  The  seizure  and 
confiscation  of  enemies'  property  on  land  are  not  acts  of  war.     Id. 

16.  The  Constitution,  and  not  the  law  of  nations,  goyerns  the  relations  be- 
tween the  GoTernment  and  citizens  of  the  United  States.  They,  though  trai- 
tors, must  be  dealt  with  according  to  the  Constitution.     Id. 

17.  The  act  under  consideration  is  unconstitutional.     Id. 

18.  A  person  joining  the  rebellious  states,  and  residing  therein,  cannot  on 
common  law  principles  maintain  an  action  in  the  courts  of  the  United  States 
or  of  the  loyal  states.     Id. 

II.   United  States  Notet,  Stoeksy  and  Loans.     See  Grouxd-Rent,  2. 

19.  The  Legislature  of  New  York,  by  an  act  of  1863,  provided  that  banks 
shall  be  liable  to  taxation  on  a  valuation  equal  to  the  amount  of  their  capital 
stock  paid  m,  or  secured  to  be  paid  in,  and  their  surplus  earnings  less  10  per 
cent.,  deducting  the  value  of  their  real  estate.  Held,  that  the  meaning  of  the 
words  ** capital  stock  paid  in,  or  secured  to  be  paid  in,"  is  the  original  capital 
of  a  bank,  as  distinguished  from  that  which  it  possesses  when  a  given  tax  is 
laid.     The  People  vs.  Commissioners  of  Taxes,  536. 

20.  The  Bank  of  C.  having  had  a  capital  actually  paid  in  of  $750,000,  had 
invested  about  one-fourth  of  it  in  real  estate,  and  the  balance  in  the  securi- 
ties of  the  United  States.  Held,  that  the  bank  was  properly  taxed,  under  the 
state  law,  on  the  whole  amount  of  its  original  capital.     Id, 

21.  The  act  in  question  does  not  conflict  with  the  constitution  of  the  state, 
or  of  the  United  States.     Id. 

22.  Power  of  states  indirectly  to  tax  United  States  securities.  Note  to 
People  vs.  Commissioners  of  Taxes,  558. 

ni.  Interferenee  with  State  Laws. 

23.  A  license  under  Act  of  1862,  c.  119,  does  not  authorise  the  sale  of  liquors 
in  violation  of  a  state  law.     Commonwealth  vs.  Thomily,  873. 

IV.  Questions  conceminff  the  Executive.    See  infra,  Y. ;  Mandamus,  7. 

24.  The  goyernor  of  a  state  cannot  be  coerced  by  mandamus  to  perform  an 
oAeial  duty.     People  sx  rsL  Sarless  ys.  Secretory  of  State,  314. 

25.  The  constitution  of  Illinois  allows  the  Governor  the  full  period  of  ten 
days  of  twenty-four  hours  each,  excluding  Sundays,  and  not  simply  ten 
legislative  days,  in  which  to  return  bills  which  he  does  not  approve.     Id, 

26.  The  Secretary  of  State  eannot  be  called  upon  to  determine  whether  a 
bill  is  or  is  not  a  law.     Id. 

27.  The  power  of  the  Governor  to  a4JoiBm  the  legislatare  in  case  of  dis- 
agreement between  the  two  houses.    Note  2  le  People  vs.  Auditor,  ^c,  346. 

28.  Power  of  courts  to  reyiew  the  aetion  of  the  eseeutive  of  a  state. 
Note  1  to  People  vs.  Auditor,  ^&,  343. 

29.  The  oertifieate  of  the  Speaker  of  a  Home  of  Bepreeentaaves,  as  to  the 
attendance  of  a  member  of  the  house,  is  not  conclusive  on  the  Auditor  of  State. 
People  ex  rel.  Uarless  vs.  The  Secretary  of  StaU,  814. 

Y.  Questions  concerning  the  Legislature.     See  ante,  27  ;  Courts,  1 ;  Maxdaxus,  8. 

30.  Where  the  constitution  requires  the  legislature  to  keep  a  journal  of  its 
proceedings,  parol  evidence  of  such  proceedings  cannot,  it  seems,  be  admitted. 
People  ex  rel.  Earless  ys.  Secretary  of  State,  814. 

31.  If  the  members  of  A  legislature  disperse  and  abandon  the  oapital,  it  is 
a  practical  *<  adjournment"  of  the  body,  though  no  entry  thereof  is  made 
upon  the  journals.     Id, 

82.  If  the  executive  makes  an  order  fbr  the  a<iOoummeBt  of  a  leglAtnre 
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without  the  happening  of  the  contingency  which  would  authorize  such  order, 
yet  if  it  ia  acquiesced  in  and  the  members  accordingly  disperse,  tiie  sessioa 
is  terminated  notwithstanding  the  order  may  be  illegal.  People  vs.  Secretary 
of  State,  814. 

33.  After  a  session  is  terminated  in  any  mode  it  cannot  be  resumed  at  a 
future  day  at  a  time  not  fixed  by  law,  without  a  preTious  vot«  of  the  two 
houses  or  by  due  proclamation  by  the  gOTernor,  unless,  perhaps,  in  case  where 
the  body  is  dispersed  by  sudden  insurrection  or  external  force.     Id. 

34.  The  conclusiTeness  of  legislatiye  journals  as  to  legislative  proceedings. 
Note  1  to  People  ts.  Auditor,  Ac,  848. 

85.  If  the  Constitution  proTide  for  the  adjournment  of  the  legislature  by  the 
Oovemor,  in  case  of  a  disagreement  between  the  two  houses  as  to  the  time  of 
acyoumment,  and  the  Governor,  claiming  that  the  contingency  has  arisen,  by 
proclamation  declares  the  houses  adjourned,  and  the  latter  acquiesce  in  that 
act,  abandon  the  capital,  draw  their  pay,  and  return  to  their  homes,  such  ac- 
quiescence and  dispersion  constitute  an  adjournment  of  the  legislature  in  fact, 
whether  the  act  of  the  Governor  was  rightful  or  wrongful ;  and  the  members 
cannot  resume  their  session,  unless  legally  convoked  again  by  the  Governor. 
People  ex  rel.  Keyee  vs.  Auditor,  832. 

86.  When  the  legislative  and  executive  branches  of  the  government,  by  the 
adoption  of  an  act,  give  a  construction  to  the  constitution,  if  the  construction 
thus  given  is  only  doubtful,  the  courts  will  not  hold  the  act  void.     Id, 

37.  The  power  of  a  legislature  to  enforce  the  attendance  of  absent  members 
is  plenary,  and,  may,  if  necessary,  be  enforced  by  posee  eivitatie.     Id, 

88.  The  Constitution  as  applied  to  the  legislative  department  of  the  govern- 
ment is  a  restriction  and  not  a  grant  of  power :  and  it  is  competent  for  the 
legislature  to  prescribe  the  qualifications  of  electors  and  the  time,  place,  and 
manner  of  exercising  the  elective  franchise,  when  not  expressly  prohibited 
from  so  doing,  or  where  the  prohibition  is  not  implied  from  some  express 
provision  of  the  Constitution.     Morrison  vs.  Springer,  276. 

39.  The  Constitution  of  Iowa  does  not  prescribe  the  place  of  exercising  the 
elective  franchise,  that  is  left  with  the  legislature.  Hence  an  act  allowing 
electors  in  the  military  service  to  vote  out  of  the  state  is  constitutionaL     Id, 

40.  The  Supreme  Court  will  declare  a  law  unconstitutional  only  when  it  is 
clearly,  palpably,  and  plainly  inconsistent  with  the  provisions  of  that  in- 
strument.    Id, 

VI.   Obligation  of  Contracts, 

41.  A  state  legislature  may  constitutionally  pass  an  act  that  if  a  defendant 
is  in  the  actual  military  service  of  the  United  States,  any  action  against  him 
in  the  courts  of  such  state,  shall  stand  continued  during  the  period  of  his 
actual  service.     McCormick  vs.  Rusch,  93. 

42.  An  act  which  interposes  such  obstacles  to  the  enforcement  of  certain 
mortgages,  as  to  leave  the  creditor  without  substantial  remedy,  impairs  the 
obligation  of  contracts  and  is  void.     Oatman  vs.  Bond,  877. 

48.  Legislature  cannot  prohibit  a  city  from  levying  a  tax  sufficient  to  pay 
judgments  against  the  city.     Wisconsin  vs.  Madison,  377. 

44.  Distinction  between  statutes  that  impair  the  obligation  of  contracts,  and 
those  which  operate  on  remedy  only,  discussed.  Note  to  MeComUek  vs.  Rusch^  93. 

VIL   Trial  by  Jury. 

45.  An  act  requiring  the  reference  of  all  actions  of  a  particular  kind  to  an 
individual  to  take  testimony,  is  unconstitutional.     Oatman  vs.  Bond,  877. 

YIII.  Taking  Private  Property  vfithout  Compensation, 

46.  An  act  authorizing  proprietors  of  a  mill-dam  to  flow  lands  of  other 
persons,  without  any  provision  for  compensation,  except  as  ascertained  by 
verdict  in  an  action  of  trespass,  is  unconstitutional.     Neteell  vs.  Smith,  378. 

47.  A  purchaser  of  land  so  flowed,  for  which  no  compensation  has  been 
made,  may  recover  for  the  maintenance  of  the  dam  after  his  purchase.    Id, 
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CONTRACT.    SeeBAMK,!;   Covenant;   Libn,  1 ;   Limitation,  1,  2;  Railroad, 
4;  Vkndoil. 

I.  Interpretation  and  Construction. 

1.  Representations  and  statements.     Behn  vs.  Bumess^  442. 

2.  In  an  action  where  the  question  at  issue  relates  solely  to  the  effect  of  the 
transaction  at  the  place  where  it  was  entered  into,  the  liability  of  the  defend- 
ant is  to  be  determined  by  the  ^  loci  contractu*.     Scott  ts.  Pilkingtony  442. 

8.  The  Statute  of  Frauds  does  not  require  a  promise  to  be  in  writing  when 
it  is  in  effect  to  pay  the  promissor's  own  debt,  though  in  form  it  is  a  guarantee 
of  that  of  another  person.     Malone  ts.  Keener j  812. 

4.  Subscription  paper  to  pay  to  Treasurer — failure  to  elect  on  the  day 
appointed.     Wayntj  ^c,  Jnetitute  ys.  Oreenwoodj  190. 

6.  One  who  advertises  a  reward  for  information  is  liable  at  common  law, 
and  the  Statute  of  Frauds  does  not  apply.     WUliamt  ts.  Byrnetj  627. 

6.  Parties  engaging  an  inventor  to  perfect  a  machine,  have  no  claim  for 
improvements  conceived  by  him  after  expiration  of  the  contract.  AppUton 
TS.  Baeon^  64. 

7.  An  agreement  to  '^cancer*  an  indebtedness  is  an  agreement  to  pay  it 
Auburn  City  Bank  vs.  Leonard^  264. 

8.  To  put  a  party  in  command  of  a  boat  does  not  include  keeping  him 
there.     AcKee  vs.  Kinney^  G34. 

II.  Consideration, 

9.  Service  in  procuring  legislation  by  personal  influence  not  a  legal  con- 
sideration.    fVost  vs.  Belmonty  874. 

•10.  Mutual  subscriptions  of  money  to  be  paid  to  a  trustee  for  some  com- 
mon object  are  a  legal  consideration.     Underwood  vs.  Waldron,  183. 

III.  Performance. 

11.  Where  the  subject-matter  is  destroyed  before  the  time  for  perfofming 
the  agreement,  the  parties  are  discharged  from  the  contract.  Taylor  vs.  Cald- 
well,  442. 

12.  One  who  has  agreed  to  build  a  house  upon  the  land  of  another,  but 
before  he  has  completed  it,  it  is  destroyed  by  fire,  is  liable  to  an  action  for 
money  advanced  on  the  contract,  and  damages  for  its  breach.  Tompkins  vs. 
Dudley  et  al.,  66. 

18.  Action  under  contract  to  build — ^recoupment  for  failure  to  complete  in 
time.     Wagner  vs.  CorkhiUy  819. 

14.  An  employee  dismissed  before  his  time  expires  \%  prima  facie  entitled  to 
recover  for  the  whole  time.    King  et  oL  vs.  Sleiren,  810. 

16.  Defendant  may  give  evidence  in  mitigation  of  damages.     Id. 

16.  Under  a  contract  for  wages  to  continue  one  year  notwithstanding  the 
death  of  the  employer,  reasonable  services  are  due  to  the  latter's  executors. 
Burdett  vs.  Yale  et  al.^  249. 

17.  Compensation  under  special  contract  where  the  employee  dies,  is  to  be 
measured  by  the  contract.     Clark  vs.  Oilbert,  699. 

18.  Specific  performance  decreed  where  party  had  failed  in  his  part  of  con- 
tract on  account  of  mistake.     Todd  vs.  Taft,  697. 

IV.  In  Rettramt  of  Trade. 

19.  A  limit  of  two  hundred  miles  may  not  be  unreasonable.  Harms  vs. 
Parsons,  627. 

20.  Soliciting  orders  for  another  not  a  breach.     Clark  ts.  Watkins,  627. 
2L  Nor  lending  money  to  a  person  in  the  trade  in  question,  on  mortgage 

of  his  trade-premises.     Bird  vs.  Lake,  627. 
22.  Nor  fitting  up  houses  and  selling  them  for  the  purposes  of  such  trade.  Id. 

Y.  Parol  Eoidenee  to  affect  Written.     See  Bills,  10;  Insubancs,  12,  17. 

28.  A  warranty  that  a  machine  shall  be  capable  with  "  a  good  team"  of 
cutting  a  certain  amount  of  grain,  contains  a  patent  ambiguity,  yet  it  may  be 
explained  by  parol  evidence.     Oanson  vs.  Madigan,  608. 

24.  Auburn  City  Bank  vs.  Leonard,  264. 

26.  Bloomer  ts.  MiUinger,  696. 
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CONTRACTOR.    See  NBauosiccs,  1-5. 

CONTRIBUTION.    See  Mortoaok,  3,  15,  16. 

CONVERSION.    See  Dxcbdbnt,  1 ;  In buhaxcb,  29 ;  Tbxant  ih  Commoh  ;  Tbotkk. 

COPYRIGHT. 

1.  A  bookseller's  sale  catalogue  containing  original  descriptire  annotations 
is  a  prope*  subject  of  copyright.     BoUen  ts.  Arthur,  806. 

2.  Copy  of  picture  by  photography  is  infringement.    Gitmhart  ▼■.  BaU^  628. 
8.  Publication  of  drama  containing  scenes  of  a  noTcl  copied  Terbatim,  is 

infringement.     TituUy  vs.  Lacy,  628. 
4.  Injunction  granted  without  proof  of  actual  damaga.    Id, 

CORONER. 

Not  liable  for  words  spoken  by  him  to  his  jury.     Thoma$  ts.  Churton^  628. 

CORPORATION.     See  Mobtoaok,  26-^30 ;  Mumicipal  Cobpoaatjox  ;  Nbgotiablb 
Bonds  ;  Pabtnbbship,  4 ;  Railboad. 

I.  Act9  and  Power*, 

1.  A  corporation  has  power  to  mortgage  its  f^nchises  with  Its  other  pro- 
perty, to  secure  its  liabilities.     Morrill  ei  tU.  ts.  iVoyef,  18. 

2.  The  directors  of  a  company  haTing  directed  a  claim  to  be  transferred  to 
certain  persons  by  the  **  proper  officers,"  it  was  presumed  that  such  officers 
were  the  president  and  secretary.     Carroll  ts.  Cone,  819. 

8.  An  instrument  to  be  the  deed  of  a  corporation  most  be  sealed  with  the 
corporation  seal  and  by  the  proper  officer.  Burden  of  proof  as  to  the  sealing. 
KoehUr  ts.  BUkU  Rivtr  Co,,  55.  • 

II.  Direeiore  and  Stockholder*. 

4.  The  officers  and  directors  of  a  corporate  body  are  tmstees  of  the  stock- 
holders, and  in  securing  to  themseWes  an  adTantage  not  common  t4>  all  the 
stockholders,  they  commit  a  plain  breach  of  duty.  Kothkr  ts.  ^4i€k  River 
FalU  Iron  Co.,  56. 

5.  A  minority  of  the  stockholders  of  a  corporation  may  maintain  a  bill  in 
equity  against  it,  on  behalf  of  themseWes  and  the  others,  for  conspiracy  and 
fraud.     Peabody  ts.  FUni  etal.,\^. 

6.  Personal  liability  of  directors  of  insolTcnt  corporation.  Sfjfmtmr  ts. 
Siurytf,  498. 

III.  Receiver, 

7.  A  receiTer  is  so  f&r  under  the  protection  of  a  conrt  of  equity,  that  the 
property  in  the  possession  of  the  company  which  he  has  obtained  the  charge 
of,  under  bis  commission,  will  be  deemed  **pendente  Kte**  to  be  rightfully  in 
his  possession,  and  troTer  will  not  lie  for  the  same.     Morrill  ts.  Noye»,  18. 

8.  The  claim  for  diTidends  improperly  declared  by  an  insolTent  banking 
corporation,  belongs  to  creditors,  and  not  to  the  receiTcr,  and  the  right  of 
action  is  in  them.     Butterworth  ts.  O^Brien,  60. 

IV. 

9.  Liability  of  subscribers  to  stock.     Seymour  ts.  Siurgeu,  498. 

10.  New  York  Act  of  1845,  in  relation  to  suits  against  a  foreign.     Id, 

COUNSEL. 

1.  Party  is  liable  for  serTices  of  senior  counsel.     Brigham  ts.  FoMtv,  698. 

2.  How  fees  may  be  estimated  in  special  cases.     Frott  ts.  Belmonif  874. 

COURTS.    See  Constitutional  Law,  I.,  28,  86,  40 ;  Mobtoaob,  25. 

I.  Court*  in  general, 

1.  HaTC  no  power  to  compel  the  legislature  to  execute  a  trust  of  municipal 
not  fiducial  character.     Stqtervieort  ts.  BureheU,  681. 

2.  Judgment  of  a  foreign  court  conclusiTO  on  the  merits.  LaxUr  ts.  IFetl- 
eott,  501. 

8.  Courts  will  take  judicial  notice  of  the  existence  and  authority  of  officers 
of  a  colonial  goTcmment  without  certification  by  the  imperial  authorities.  Id, 
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4.  A  transftction  ralid  hj  the  decisions  of  the  oonrt  at  the  time,  will  not  be 
inTalidated  by  the  court's  subsequent  overruling  of  its  decisions.  QeJpcke  vs. 
Dubuque^  629. 

6.  Where  a  statute  authorises  any  person  in  possession  of  real  property,  to 
institute  a  suit  against  one  who  claims  an  adverse  interest  therein,  the  judg- 
ment of  a  court  in  such  suit  is  conclusive  on  title  of  both  parties.  Ltitee  of 
Parruh  vs.  Fernt,  64. 

6.  Finding  of  facts  by  Supreme  Court  of  New  York  and  review  by  the  Court ' 
of  Appeals.     Fhelpt  vs.  McDonald,  500. 

7.  Judgment  of  Oyer  and  Terminer — Review  in  Court  of  Appeals — ^how  the 
writ  of  error  should  be  addressed.     Hartung  vs.  The  People,  500. 

II.  CourU  of  the  United  Statet, 

8.  The  Supreme  Court  of  the  United  States  will  not  necessarily  follow  the 
latest  decisions  of  state  courts  on  the  law  of  their  own  states.  Gelpcke  vs. 
JDubuqm,  629. 

9.  Power  of  the  Supreme  Court  of  the  United  States  to  revise  the  proceed- 
ings of  the  Circuit  Court,  is  confined  to  the  questions  stated  in  the  certificate. 

Ward  et  al.  vs.  Chamberlain  et  al.,  53. 

10.  Judgments  of  the  courts  of  the  United  States  are  liens  in  all  cases  where 
those  of  state  courts  in  similar  cases  are.    Jd. 

III.  State  CourU. 

11.  The  courts  of  the  several  states  are  foreign  courts  as  to  each  other. 
Smith  et  al,  vs.  Lathrop  et  al.,  107. 

12.  State  courts  have  no  power  to  issue  a  writ  of  habeas  eorput,  or  to 
continue  proceedings  under  it  when  issued,  in  cases  of  commitment  or  detain- 
er under  the  authority  of  the  United  States.     Matter  of  Hopson,  189. 

15.  A  controversy  in  which  no  right  is  claimed  under  the  Constitution  or 
laws  of  the  United  States  is  exclusively  within  the  jurisdiction  of  the  state 
courts.     Congdon  et  al.  vs.  Goodman,  54. 

14.  The  legal  presumption  is  in  favor  of  the  jurisdiction  of  a  court  of  record 
of  another  state,  which  has  assumed  to  exercise  it.     Buffum  vs.  Stimpeon,  64. 

16.  Where  bonds  and  coupons  made  in  Ohio  are  payable  in  New  York,  the 
courts  of  New  York  will  have  jurisdiction  of  an  action  on  the  bonds,  though 
both  parties  are  foreign  corporations.  Connecticut  Im,  Co,  vs.  Cleveland,  ^e., 
Railroad  Co.,  448. 

COVENANT.     See  Estate,  8;  Estoppel,  8;  Rblbasb,  1. 

1.  Where  a  trust  estate  is  sold  in  plots  for  building,  with  restrictive  cove- 
nants, each  purchaser  has  an  equity  against  the  other  to  enforce  the  cove- 
nants.    Eastwood  vs.  Leaver,  693. 

2.  Such  equity  may  be  lost  by  acquiescence.     Id. 
8.  Parties  to  suit  to  enforce  such  equity.    Id. 

4.  To  use  a  house  as  dwelling  only.      Wilkinson  vs.  Rogers,  692. 

5.  Breach  of  such  covenant.     Id. 

6.  Not  to  let  house  as  a  hotel.     «Ai.v  vs.  Richardson,  692. 

7.  To  bequeath  money  not  satisfied  by  a  bequest  in  will.  Graham  vs. 
Wickham,  628. 

8.  Nor  by  appointment  under  a  power  to  appoint  to  children.     Id. 

CRIMINAL  LAW.    See  Covbts,  7. 

I.  Confessions. 

1.  Confessions  made  after  conversations  advising  a  confession,  and  not 
expressly  promising  to  prevent  a  prosecution,  admissible  in  evidence.  C7om- 
monwealth  vs.  Tuekerman,  184. 

II.  Bawdy  House. 

2.  Evidence  in  indictment  for  keeping.     Harwood  vs.  The  People,  499. 

III.  Burglary. 

8.  Indictment  for  breaking  with  intent,  &c.,  need  not  state  what  kind  of 
felony  was  intended.     Mason  vs.  The  People,  499. 
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4.  In  tenement  house  the  door  of  each  room  or  suite  ia  an  outer  door. 
Mason  vs.  The  People,  499. 

IV.  Embezzlement. 

5.  Money  of  a  corporation  received  by  treasurer,  and  deposited  in  bank,  to 
his  credit  as  such,  is  the  property  of  the  corporation,  and  if  he  conTCrts  it  to 
his  use  it  is  embezzlement.     Commonwealth  vs.  7\tekermanf  184. 

6.  Admission  of  evidence  of  other  similar  acts  to  show  intent.     Id, 

V.  Forgery. 

7.  A  certified  check  is  an  entire  instrument,  and  an  indictment  need  not 
specify  that  the  forgery  was  of  the  certification.     People  vs.  Clements^  569. 

8.  Altering  signature  on  party's  own  check  to  defiraud  bank,  is  not. 
Brittain  vs.  Bank  of  London^  693. 

9.  False  entry  in  banker's  pass-book.    Reg,  vs.  Smith,  693. 

VI.  Larceny. 

10.  Taking  of  money  given  for  purpose  of  having  a  ticket  procured.  Rey. 
vs.  Thompeon,  693. 

11.  Detaining  check  from  the  finder.    Rey.  vs.  Gardner,  693. 

VII.  Murder, 

12.  Sufficiency  of  averment    JSvant  vs.  People,  184. 

VIII.  Polygamy, 

13.  Burden  of  proof  of  divorce  as  defence  to  indictment  for  second  mar- 
riage is  on  defendant.     Com.  vs.  Boyer,  668. 

IX.  Seduction. 

14.  Evidence  in  action  for.    Kenyon  vs.  The  People,  569. 

CURRENCr. 

Means  bank  bills,  &c.,  which  pass  as  and  for  coin.  Springfield,  ^e ,  Int. 
Co.  vs.  Tincher  et  at.,  812. 

DAMAGES.  See  Bills  and  Notrs,  25,  80 ;  Common  Carrier,  7 ;  Contract,  15, 
17;  Falsb  Imprisonment,  1;  Inscrancr,  14,  29;  Negligrncb,  8;  Rail- 
road, 9,  12 ;  Sheriff,  4 ;  Trover,  2,  8. 

In  an  action  for  wilfully  injuring  a  mine,  the  measure  of  damages  is  the 
actual  injury  by  delay,  loss  of  time,  &c.,  but  not  merely  speculative  profits. 
McKnight  vs.  Ratcliff,  311. 

DEBT.     See  Ground-Rent,  1. 

No  defence  that  the  debt  arose  IVom  receipt  of  worthless  bills,  where  de- 
fendant did  not  suffer  from  them.     Orchard  vs.  Hughes,  694» 

DEBTOR  AND  CR  EDITOR.  See  Corporation,  8 ;  Deed,  1,3;  Husband  and  Wife, 
24,  25 ;  Insolvbngt,  1-3 ;  Insurance,  1,  2 ;  Mortqaqe,  2, 5  ;  Partnership,  2. 

DECEDENT'S  ESTATE.     See  Insurance,  27,  28 ;  Will. 

1.  Direction  to  sell  land,  convert  it  into  money,  and  invest  it  till  the  time 
fixed  for  distribution,  is  an  equitable  conversion  into  personalty.  Johnson 
vs.  Bennett,  128. 

2.  Purchase  by  agent  of  administrator  at  sale  of  decedent's  real  estate,  is 
void.     Forbes  vs.  Halsey,  600. 

3.  Evidence  to  give  a  surrogate  jurisdiction  to  order  sale  of  real  estate  of 
decedent.     Jd. 

DEED.  See  Corporation,  3;  Equity,  5;  Husband  and  Wife,  18;  Stamp; 
Tenant  in  Common,  3. 

1.  A  money  consideration  recited  in  a  deed  is  prima  facie  the  true  one,  but 
a  judgment-creditor  may  rebut  the  presumption.     Amsden  vs.  Manchester,  818. 

2.  Marriage  is  good  consideration.     Smith  vs.  Allen,  63. 

3.  Creditor  cannot  contest  validity  of  conveyance  by  his  debtor  in  an  action 
by  grantee  for  trespass  by  execution  against  the  land.    Garbuttrs.  Smith,  188. 

4.  Grantee  takes  according  to  his  deed,  not  by  a  map  of  a  tract  out  of  which 
he  buys  a  lot.     Pernn  vs.  iV.  Y.  C.  R.  R.  Co.,  189. 
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6.  Unrecorded  is  void  against  a  subsequent  recorded  deed,  eren  in  equity. 
Johnson  Ts.  Crane  et  al.,  264. 

6.  Condition  subsequent.     Saws<m  ts.  School  Diatriet,  507. 

7.  Ratifioalion  of  deed  made  during  insanity.     Bond  vs.  Bond,  507. 

8.  Equity  will  not  compel  grantor  to  seal  a  Toluntarj  deed.  £aton  T8. 
Eaton,  609. 

9.  The  production  of  a  fraudulent  certificate  of  approval  of  a  land  grant, 
affords  strong  ground  for  belieying  all  the  title  papers  to  be  fabricated. 
United  States  vs.  Oalbraithy  51. 

10.  The  court  will  not  confirm  a  title  where  the  date  of  the  grant  has  been 
altered  while  in  the  hands  of  the  claimants.     Id, 

DOMICIL,  257. 

DURESS.     See  Husband  and  Win,  85. 

In  an  action  to  recover  money  paid  under  duress,  plaintiff  must  state  facts. 
Commercial  Bank  ys.  RocheBter^  039. 

DWELLING.     See  Covbnant,  4. 

What  is  not  a  conyersion  into  a  shop.     Wilkinson  vs.  Rogers,  692. 

EASEMENT.     See  Watbrcovrsb  ;  Wat. 

Nothing  passes  as  incident  to  the  grant  of  an  easement  but  that  which  Is 
necessary  for  its  reasonable  enjoyment.     Bean  ts.  Coleman,  381. 

ELECTION.     See  Constitutional  Law,  38,  89. 

Required  by  statute  to  be  held,  is  not  affected  by  want  of  notice.  People 
vs.  Hartwell,  764. 

EQUITY.    See  Account  Rbndbb,  2 ;    Bills,  18 ;    Dxsd,  5,  8 ;   Fbaud  ;   Mobt- 
GAGB,  16-18.  28,  81. 

1.  Although  equity  will,  in  some  cases,  interfere  to  assert  and  protect 
Aiture  rights,  yet  it  will  not  decree  in  thesi  as  to  the  future  rights  of  parties 
not  before  the  court  or  in  esse.     Cross  ys.  De  Valle,  630. 

2.  Jurisdiction  in  cases  of  priyate  nuisance.     Bumham  ts.  Kempton^  880. 
8.  Injunction  will  be  granted  where   the  injury  would  be   irreparable. 

Niagara  Bridge  Co.  ts.  O.  W.  R.  R.  Co.,  122. 

4.  Jurisdiction  to  compel  restitution  of  money  improperly  paid  by  officers 
of  a  town.     Frost  ts.  Belmont,  374. 

5.  A  bill  lies  to  set  aside  a  deed  procured  by  fraud.    Martin  ts.  Graves,  62. 

6.  Amendment  after  demurrer  where  there  is  laches.  Bank  ts.  Steven-^ 
son,  697. 

7.  Rehearing  on  ground  of  newly  disoovered  OTidence.  Dennett  tb.  Den* 
nett,  125. 

8.  When  a  bill  dismissed  is  a  bar  to  subsequent  bill.  Borrowscals  ts.  7W- 
tle,  62. 

9.  What  may  be  included  in  the  defence  of  want  of  equity.  Bumham 
TS.  Kemp  ton,  380. 

ERROR.     See  Admibaltt,  6 ;  Courts,  7. 

1.  A  verdict  will  not  be  set  aside  for  inconsistent  charges  to  the  jury,  if  all 
those  excepted  to  by  the  complaining  party  are  correct.  Niagara  Insurance 
Co.  vs.  Graf,  489. 

2.  Where  proof  of  a  payment  is  erroneously  rejected,  the  remission  of  the 
amount  after  verdict  will  not  cure  the  error.     Hanson  ts.  Olcott,  766. 

8.  Where  a  question  put  to  his  own  witness  was  improperly  oTerruled,  the 
error  was  not  cured  by  the  party  afterwards  obtaining  an  answer  to  the 
same  question  on  the  cross-examination  of  a  witness  of  the  opposite  party. 
Flanigan  vs.  Lampman,  183. 

4.  Judgment  on  a  verdict  of  guilty  on  one  count,  will  not  be  reversed  for 
want  of  finding  of  the  jury  on  another  count.     Edgerton  vs.  Commonwealth^  62. 
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ESTATE.    See  Dicidskt,  1 ;  EzBcirrioir,  1 ;  Inburahcb,  29 ;  Will,  8-12. 

1.  In  New  Toi^,  when  land  is  granted  to  A.  for  life  and  then  to  his  heirs, 
the  persons  who,  at  the  termination  of  the  life  estate,  are  the  heirs  of  A.,  take 
as  purchasers  and  not  by  descent.     Mottrt  ts.  LiUtl.  144. 

2.  The  remainder  so  limited  is  contingent,  and  the  heirs  apparent  of  the 
tenant  for  life  have  a  future  contingent  estate,  which,  under  the  Statute  of  New 
York,  will  pass  by  their  grant  of  the  land  in  fee.     Id. 

8.  The  child  of  an  heir  apparent  whose  mother  dies  before  her  ancestor,  will 
not  in  such  case  be  estopped  by  covenants  of  warranty  in  her  mother's  deed.    Id, 

ESTOPPEL.  See  Estatb,  8 ;  Exbcutioh,  2 ;  Hombstbad,  1 ;  Sheriff,  I ;  Sueett, 
4 ;  Trust,  8. 

1.  Erroneous  information  given  by  holder  of  security  as  to  the  title  of  a 
debtor  in  the  property,  will  not  work  an  estoppel  in  pai»,  unless  he  intended  to 
deceive  the  creditor  seeking  information,  nor  unless  the  latter  was  led  thereby 
to  change  his  action,  and  was  thereby  injured.     P^er  vs.  OUmore,  584. 

2.  Orowth  of  the  law  relating  to.    Note  to  Piper  vs.  Gilmort,  690. 

8.  The  doctrine  of  estoppel  by  covenants  of  warranty  discussed.  Note  to 
Moore  vs.  Littel,  149. 

EVIDENCE.  See  BonfDABT,  1 ;  CoNSTiTunoiiAL  Law,  80,  84 ;  Contract,  V. ; 
Courts,  8;  Criminal  Law,  1,  2,  6,  14;  Equity,  7;  Husband  and  Wife, 
20,  21 ;  Insurance,  6,  12,  17,  80. 

1.  Verbal  Declarations  of  Deceased  Persons,  641. 

2.  Of  expert,  admissible  to  prove  a  machine  not  constructed  in  workmanlike 
manner,  without  proof  of  particular  defects.     Curtis  vs.  Oano,  635. 

8.  Of  experts.     Emefion  vs.  Lowell  Gaslight  Co.,  261. 

4.  Plaintiff's  declarations.     Id. 

5.  Parol  evidence  is  admissible  to  show  that  a  paper  produced  on  trial  is 
not  the  genuine  paper  called  for.     Oilmore  vs.  WhUeher,  251. 

EXECUTION.    See  Deed,  8 ;  Mortgage,  24 ;  Sheriff. 

1.  Where  the  use  and  occupancy  of  land  was  devised  to  one  during  his 
natural  life,  and  a  creditor  levied  upon  his  estate,  and  had  it  set  off  by  appraisal 
of  his  whole  interest,  the  levy  was  good.     MeClure  vs.  Melendy,  126. 

2.  Creditor  purchasing  subject  to  mortgage  at  sale  on  prior  execution  cannot 
dispute  validity  of  mortgage.     Uorion  vs.  Davis,  700. 

EXECUTOR  AND  ADMINISTRATOR.  See  Drobdbnt's  Estate,  2;  Insurance, 
28. 

1.  Not  personally  liable  for  innocently  receiving  usury  on  a  note  due  testa- 
tor.    Heath  vs.  Cook,  507. 

2.  Executor  procuring  lease  of  premises  held  by  testator  but  forfeited,  will 
hold  as  trustee.     lAeh  vs.  Bemieker^  683. 

8.  In  New  York,  before  granting  letters,  there  must  be  a  written  renunciation 
or  a  citation  to  the  person  having  a  prior  right     Barber  vs.  Converse,  875. 

4.  An  ordinary  action  does  not  lie  in  New  York  against  a  foreign  executor 
as  such.     Metcaif  vs.  Clark,  502. 

5.  Proceedings  by  attachment  are  inapplicable  against  an  executor  not 
charged  with  breach  of  duty  except  neglect  to  pay  a  debt  of  testator.    Id. 

FALSE  IMPRISONMENT. 

1.  Measure  of  damages  for.     Brown  vs.  Chadrey,  61. 

2.  Private  person  taking  part  in  an  unlawful  imprisonment  by  an  officer, 
is  liable  for  the  trespass,  but  not  if  he  merely  gives  information  to  the  officer. 
jG^rovn  vs.  Chadrey,  123. 

8.  Justification  must  be  specially  pleaded  under  New  York  Code.    Id, 

FARM  MORTGAGES.     See  Constitutional  Law,  42. 

FENCE.     See  Limitation,  8. 

1.  There  maybe  a  valid  prescription  binding  the  owner  of  land  to  maintiun 
perpetually  a  fence.     Adams  vs.   Van  Alstyne,  58. 
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2.  In  such  a  casei  fence-viewers  haye  no  jurisdiction.  Adams  ts.  Van 
Alatyne,  68. 

8.  Maintenance  bj  a  party  ezclasiyely  for  more  than  20  years,  warrants 
the  presumption  of  a  coyenant  compelling  him  to  do  so.     Id. 

FRAUD      See  Agent,  4,  6,  7;  Debd,  9,  10;  Equity,  5;  Statute  of  Frauds. 

1.  To  exclude  a  party  from  relief  against  another  engaged  in  the  same 
fraud,  he  must  be  not  only  m  delicto  but  in  pari  delicto.     Freehve  ys.  Cole,  688. 

2.  Where  the  owner  of  mortgaged  land  made  a  '*  friendly  arrangement" 
with  the  mortgagee  to  buy  in  the  land,  ostensibly  for  his  own  use,  but  in 
reality  to  hold  it  for  the  use  of  the  mortgagor,  in  order  to  defeat  the  claim  of 
a  third  person,  he  cannot  sustain  a  bill  in  equity  to  restrain  mortgagee  from 
Belling  the  land.     Randall  ys.  ITowardy  56. 

3.  In  actions  inyoWing  questions  of  fraud,  the  intent  is  always  a  mateVial 
inquiry ;  and  to  establish  that,  other  acts  of  a  similar  character,  done  about 
the  same  time,  may  always  be  shown.     Anuden  ys.  Manckteter,  818. 

FUTURE  ACQUISITIONS.    See  Bills,  24. 

A  power  to  seize  future  chattels  is  not  an  assignment  of  them.  Reeve  ys. 
Whitmore,  439. 

GAMING. 

Money  won  at  play  cannot  be  recoyered  back.     WeUh  ys.  CutUr,  127. 

GOVERNOR.    See  Constitutioxal  Law,  IV.  ;  Mandamus,  7. 

GROUND-RENT. 

1.  The  sum  to  be  paid  for  the  extinguishment  of  ground-rent  is  not  an 
estate,  but  a  debt  when  the  owner  of  the  land  has  elected  to  pay  it.  SchoUen' 
berger  ys.  Brinton,  691. 

2.  Therefore  where  a  ground-rent  is  payable  in  **  lawful  silver  monett  of  the 
United  States,'*  and  there  is  a  clause  of  extinguishment  on  the  payment  of  a 
certain  sum  "lawful  money,  as  aforesaid,"  the  latter  is  payable  in  legal 
tender  notes  of  the  United  States.     Jd» 

HABEAS  CORPUS.     See  Courts,  12. 

Exceptions  do  not  lie  to  the  discharge  of  a  prisoner  on  habeas  corpus  by  a 
single  judge.      Wyeth  ys.  Richardson,  185. 

HIGHWAY.    See  Limitation,  8 ;  Stream. 

Commissioners  must  lay  out  the  whole,  as  applied  for,  or  none.  FsopU  vs. 
Township  Board,  ^e.,  765. 

HOMESTEAD.    See  Mobtgaos,  21. 

1.  Covenants  of  warranty  in  a  deed  of  land,  do  not  estop  the  grantor  fren 
ay  ailing  himself  of  an  estate  of  homestead  therein.     Doyle  ys.  CobtifM,  121. 

2.  An  estate  of  homestead  is  not  defeated  by  the  remoyal  of  the  wi/e  and 
children  from  the  premises,  if  the  householder  continues  to  reside  thereon. 
Id. 

HUSBAND  AND  WIFE.    See  Deed,  2. 

I.  MarriagCy  Divorce,  and  Alimony, 

1.  Laws  reoulatino  the  Forms  or  Marriage  in  the  United  States,  129. 

2.  Conflict  of  Laws  affecting  Marriage  and  Divorce,  193. 

3.  Validity  and  Effect  of  Foreign  Divorces,  193. 

4.  In  an  action  by  a  husband  on  ground  of  adultery,  the  wife  cannot  set 
up  the  adultery  of  plaintiff  by  wny  of  counter  claim.     R.  F.  II.  vs.  S.  B.,  188. 

6.  Proof  of  adultery  alone  will  not  authorize  a  Judgment  of  divorce.  It 
must  be  averred  to  have  been  without  the  consent,  connivance,  privity,  or 
procurement  of  the  plaintiff.     Myers  vs.  Myers,  504. 

6.  It  is  the  duty  of  a  referee  in  such  case  to  find  not  only  the  fiicts  as  to 
the  adultery,  but  all  other  material  facts.     Id, 
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7.  Openiog  of  decree  for  aUmonj  for  mattefs  ooeiirriiig  at  or  before  the 
decree.     Perkint  ts.  FerJcuUf  764. 

II.  Curtuy  and  Dower. 

8.  The  birth  of  liTing  children,  after  the  conTeyanee  by  a  married  woman 
of  land  held  by  her  to  her  separate  itse,  will  entitle  her  husband  to  curtesy 
therein.     Comer  tb.  Chamberlain,  817. 

9.  Where  H.  receiyed  a  deed  and  at  the  same  time  reconreyed  the  land  in 
mortgage  to  his  grantor,  the  wife  of  H.  was  not  entitled  to  dower  as  against 
such  mortgage.     Hindt  ts.  BaUou,  126. 

10.  Widow  dowable  of  lands  to  which  hosband  had  an  inchoate  title,  and  to 
extent  of  dower  she  is  represeatatiTo  of  the  claimants.     TkomoM  ts.  Hetat,  632. 

11.  If  husband  sell  without  wife's  relinquishment  of  dower,  she  is  dowable 
according  to  the  law  in  force  at  the  time  of  sale.     Id, 

12.  If  alienees  hold  such  land  in  several  parcels,  dower  will  be  assigned  in 
each  separately.    Id, 

III.  Separate  Estate  of  Wife.    See  Usury,  6. 

13.  A  married  woman  can  charge  the  whole  or  a  portion  of  her  separate 
estate  as  a  surety  for  her  husband,  the  intention  to  charge  such  separate 
estate  being  declared  in  the  contract.     Bamett  ts.  LicktenMtein,  61. 

14.  Wife  cannot  charge  her  separate  estate  by  parol  promise  to  pay  a  debt 
of  the  husband,  where  her  estate  is  to  recesTo  no  benefit.  LedUe  ys.  Kroonuui, 
504. 

15.  Application  of  separate  estate  to  maintenance  of  insane  wife.  Daven- 
port YS.  Davenport,  63. 

16.  Married  woman  is  liable  on  a  note  given  by  her  to  pay  for  land  for  her 
separate  estate.     Chapman  ys.  Foster,  817. 

17.  Policy  of  insurance  to  wife  cannot  be  transferred  so  as  to  divest  her 
interest.     Eadie  ys.  Slimmon,  568. 

18.  Acknowledgment  it  teems  is  not  necessary  in  New  York  to  couYeyance 
of  wife's  separate  estate.     WUet  ys.  Peek,  o68. 

19.  Trust  funds  of  wife  lent  to  husband  on  his  note  and  by  agreement  no 
interest  collected,  the  statute  of  limitations  does  not  apply.     Upham  ys. 

Wyman,  699. 

20.  Settlement  by  husband  on  wife — when  it  will  be  valid — ^presnmptions 
and  evidence  in  relation  to.     Towneend  vs.  Maynard,  572. 

21.  Husband's  declarations  not  admissible  to  prove  property  in  wife. 
Parvin  vs.  Capewell,  bib. 

22.  Possession  of  money  by  wife  no  evidence  of  her  separate  right  to  it. 
Id. 

28.  Mere  gift  to  wife  by  husband  not  a  settlement  to  her  separate  use.     Id. 

24.  Rent  of  real  estate  bought  by  married  woman  cannot  be  attached  by 
creditor  of  the  husband.     Gofffs.  Nuttall  et  at.,  809. 

25.  In  trespass  for  taking  property  of  a  firm  of  which  the  wife  was  a  mem- 
ber for  husband's  debt,  she  must  show  that  her  interest  was  her  separate 
estate.     Dureu  vs.  Homeffer,  509. 

IV .  Poteert  and  LiahiUtiea  of  Married  Women.     See  Usubt,  6. 

26.  Where  goods  are  sold  to  a  married  woman  upon  her  individual  credit, 
although  the  vendors  are  ignorant  of  the  faot  of  coverture,  there  is  no  lia- 
bility ex  contractu  on  the  part  of  the  husband  to  pay  for  them.  Ooulding  vs. 
Davidson,  84. 

27.  But  if  the  credit  to  the  wife  was  obtained  by  fraudulent  representations 
on  her  part  that  she  was  unmarried,  the  vendor  may  have  an  action  against 
the  husband  and  wife  jointly,  either  to  recover  the  goods,  or  damages  for 
their  conversion ;  or  temble,  an  action  on  the  case  for  damages  for  the  firaud. 
Id. 

28.  For  tort  of  the  wife  committed  in  the  presence  or  by  order  of  the  hus- 
band, the  latter  alone  is  liable,  and  after  his  death  no  action  survives  against 
the  wife  for  such  tort.    Id. 
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29.  But  if  the  tort  was  not  in  the  husband^s  presence  or  by  his  order,  it  is 
the  wrong  of  the  wife  although  the  husband  is  jointly  liable  with  her,  and  in 
such  case  an  action  will  sundve  against  the  wife  alone  after  the  death  of  the 
husband.     Ootdding  ts.  Davidaon^  34. 

30.  Therefore,  where  goods  had  been  sold  to  a  married  woman  on  her  repre- 
sentations that  she  was  sole,  and  she  had  given  notes  in  payment,  her  promise 
made  after  the  death  of  her  husband  to  pay  the  notes  was  founded  on  a  good 
and  sufficient  consideration.     Id. 

31.  Whether  married  woman  is  liable  ciyilly  when  she  fraudulently  repre- 
sents herself  as  sole.     Note  to  Goulding  vs.  Davidson^  42. 

32.  Whether  in  such  case  she  is  bound  by  subsequent  promise,  after  hus- 
band's death.     Id. 

83.  Purchase-money  is  a  lien  on  the  land  sold,  where  the  purchaser  has 
given  no  separate  security,  and  this  applies  to  purchases  by  married  women. 
Chilton  vs.  BraiderC 9-  Adm.y  53. 

84.  A  married  woman  may  belong  to  a  trading  partnership,  if  her  husband 
is  not  a  member  thereof.     Plumer  vs.  Lord^  63. 

85.  Coercion  of  wife  by  threat  of  prosecuting  husband.  Eadie  vs.  Slimmon, 
568. 

V.  Aetiom  by  Ruthand  and  Wife, 

86.  Under  a  statute  providing  that  the  separate  property  of  a  married  wo- 
man shall  remain  under  her  sole  control,  &c.,  a  married  woman,  as  to  her  sepa- 
rate property,  is  in  the  condition  of  %feme  toUj  and  may  bring  an  action  at  law 
in  her  own  name,  without  joining  her  husband.     Emerson  vs.  Clayton,  580. 

87.  Actions  under  statutes  providing  for  wife's  separate  estate.  Note  to 
Emerson  vs.  Clayton^  588. 

88.  Married  woman  may,  in  New  York,  maintain  an  action  in  her  own 
name,  and  counter  claims  against  the  husband  will  not  be  allowed.  Paine  vs. 
Hunt,   252. 

39.  In  a  suit  by  husband  and  wife,  for  the  loss  of  merchandise  of  the  wife 
before  marriage,  she  is  not  a  competent  witness  for  the  plaintiiEs.  Smith  and 
Wife  vs.  Boston  and  Maine  Raiiroad^  127. 

JNCOME  TAX.    See  Banks,  8. 

A  testator  directed  an  annuity  to  be  paid  out  of  his  personal  estate  *'  with- 
out any  deduction  whatever :"  Held,  that  the  income  tax  was  payable  by  the 
annuitant.     Ahadam  vs.  Abadam,  690. 

INFANT.    See  Baileoad,  8. 

INNKEEPER. 

Party  hiring  room  for  a  ball  are  not  "  guests,"  so  as  to  make  innkeeper  liable 
for  loss  of  their  property.     Hobbs  vs.  Carter,  188. 

INSANITT.     See  Dikd,  7;   Husband  and  Win,   15;   Mbntal  Unsoundness; 
Sknilb  Dxmentia. 

INSOLVENCY.    See  Cobporation,  8;  Partnbbship,  2,  8,  5,  6,  9;  Vkndok,  2. 

1.  A  discharge  under  the  insolvent  laws  of  one  state  will  not  discharge  a 
debt  to  a  citisen  of  another  state,  unless  the  latter  has  voluntarily  become  a 
party  to  the  proceedings,  and  thus  given  the  court  jurisdiction.  Baldwin  vs. 
Bale,  462. 

2.  Nature  and  effect  of  a  discharge  under  a  state  insolvent  law.  Note  to 
Baldwin  vs.  ffale,  469. 

8.  Attachment  by  creditor  of  an  insolvent's  property  in  another  state.  De- 
kon  vs.  Poster,  506. 

4.  New  promise  to  pay  made  before  diseharge  is  valid.  Lerow  vs.  TTt^ 
marth,  698. 

5.  Plea  of  dlsoliarge.    Haggertjf  ts.  Amory^  698. 


788  INDEX. 

INSURANCE.     See  Amikdmixt,  8 ;  Bills,  3 ;  Husbaxd  and  Win,  17. 

I.  Inturable  Interest. 

1.  Where  a  creditor  of  F.  bad  insured  his  life  for  a  sum  not  exceeding  his 
debt,  and  before  F/s  death,  action  upon  the  debt  was  barred  by  the  Statute 
of  Limitations,  the  insured  was  entitled  to  recorer  from  the  company.  RatcU 
TB.  American  Int.  Co.,  167. 

2.  In  such  a  case  the  debt  still  exists,  and  is  not  extinguished,  as  in  the 
case  of  payment.     Id, 

8.  In  life  insurance  it  is  enough  that  the  party  elTecting  the  policy  has  an 
insurable  interest  at  its  inception.     Id, 

4.  The  rules  of  the  defendant  required  the  applicant  for  insurance  to  fur- 
nish a  reference  to  some  third  person,  from  whom  information  might  be  ob- 
tained respecting  the  health  and  habits  of  the  person  whose  life  was  to  be 
insured :  Held,  that  the  statement  of  the  third  person  was  not  a  warranty. 
Id. 

5.  Where  a  series  of  questions  is  put  to  the  insured,  and  fully  answered, 
an  omission  to  state  matter  not  called  for  by  any  general  or  specific  question, 
is  not  a  concealmenL     Id. 

6.  The  following  propositions,  among  others,  in  the  law  of  eridence,  de- 
cided: 

a.  Statements  by  the  debtor  made  after  the  insiiranee  is  eifected  are  not 
admissible  in  eyidence  against  the  insured. 

b.  Experts  cannot  be  examined  as  to  the  point  whether  a  person  who  is  in 
the  habitual  use  of  intoxicating  drinks  can  be  regarded  as  an  insurable  sub- 
ject 

€.  When  the  defendant  puts  in  issue  in  the  pleadings,  the  good  faith  of  the 
author  of  a  written  statement  upon  which  the  policy  is  issued,  it  is  proper 
for  the  plaintiiT  to  ask  such  person  if  his  answers  to  questions  contained  in 
the  statement  were  made  in  good  faith.     Id. 

7.  The  rule  of  the  common  law  as  to  the  right  to  insure,  where  the  insured 
has  no  interest,  discussed.     Note  to  BawU  ts.  Ineuranet  Co.,  178. 

8.  Whether  life  insurance  is  a  contract  of  indemnity,  discussed.     Id. 

9.  If  one  partner  insures  in  his  own  name  only,  and  there  is  no  eridence 
to  show  that  the  insurance  was  for  the  partnership,  or  that  the  premium  was 
paid  from  the  partnership  funds,  the  policy  will  be  held  to  coTer  his  undivided 
interest  only.     Insurance  Co.  ys.  Ilallf  417. 

10.  One  partner  cannot,  in  his  own-  name,  and  for  his  own  benefit,  insure 
the  interest  of  his  copartner,  eyen  though  such  may  have  been  the  intention 
of  both  the  insurer  and  insured.     Id. 

11.  By  consignee  or  commission  merchant  in  his  own  name.  Note  to 
Ineurance  Co.  ts.  Loney,  6<32. 

12.  Parol  eyidence  to  aflfect  the  language  of  a  policy.     Id. 

II.  Construction  of  Policy. 

18.  A  building  was  insured  for  $8000  by  A.,  and  $2000  by  B.,  in  separate 
policies,  each  of  which  contained  a  clause  allowing  the  insurer  the  option  of 
rebuilding,  and  the  building  haying  been  destroyed  by  fire,  A.  and  B.  served 
a  joint  notice  that  they  were  prepared  to  rebuild.  The  building  baying  been 
reconstructed,  the  insured  insisted  that  the  contract  had  not  been  substantially 
complied  with,  and  brought  an  action  on  the  policy  against  A.,  claiming  to 
recoyer  the  full  amount  of  his  original  loss :  Held,  that  he  could  not  recoyer. 
MorreU  ts.  Ins.  Co.,  404. 

14.  After  the  election  and  notice,  a  contract  to  rebuild  existed  between  the 
parties,  and  if  this  is  not  fulfilled  by  the  insurer,  he  is  liable  for  the  damages 
sustained  by  the  non-fulfilment  of  the  contract,  which  may  be  more  or  less 
than  the  amount  insured.  The  action,  consequently,  should  haye  been 
brought  to  recoTer  damages  for  breach  of  contract.     Id. 

16  It  seems  that  the  action  might  haTc  been  brought  against  both  insurers 
jointly  or  either  separately.     Id, 

16.  Eflfect  of  an  election  by  company  to  rebuild  under  the  clause  in  the 
policy  giving  them  that  right.    NoU  to  Mortal  vs.  bu.  Co.^  414. 
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17.  A  policy  of  insuranee  containing  a  clause  that  goods  held  on  commis- 
sion must  be  insured  as  such,  is  to  be  interpreted  by  its  own  terms,  and  parol 
eyidence  is  not  admissible  to  show  that  the  insurers  knew  the  kind  of  busi- 
ness of  the  insured,  and  the  character  of  his  interest  in  the  goods.  Baltimore 
Int.  Co,  TS.  Loneyf  651. 

18.  There  was  an  insurance  by  appellant  upon  goods  of  class  A.  (the 
appellees'  own  goods  merely),  and  insurance  by  another  company  on  goods 
of  classes  A.  and  B.  indiscriminately  (class  B.  being  goods  held  on  commis- 
sion). The  appellant's  policy  contained  a  covenant  that  no  greater  propor- 
tion of  a  loss  should  be  recovered  under  it  than  the  amount  thereby  insured 
should  bear  to  the  whole  amount  of  all  the  insurances  on  the  premises.  The 
loss  on  goods  of  class  B.  alone,  was  greater  than  the  second  company's  entire 
insurance,  and  it  accordingly  paid  the  full  amount  without  reference  to  the 
classes  of  goods :  ffeld^  that  the  second  insurance  was  not  within  the  effect 
of  the  covenant  for  proportion,  and  thai  the  appellant  was  not  entitled  to  any 
abatement  of  its  liability  by  reason  thereof.     Id. 

19.  The  policy  contained  a  clause  that  the  loss  should  be  paid  within  sixty 
days  after  it  should  be  ascertained  and  proved.  The  loss  was  duly  proved 
within  the  sixty  days,  and  was  acknowledged  by  the  company,  who  offered 
payment  of  what  it  assumed  as  the  amount  of  its  liability  (but  in  fact  a  smaller 
sum  than  it  was  bound  for),  and  then  refused  to  pay  any  larger  sum :  Held, 
that  thereby  the  condition  as  to  the  sixty  days  was  waived,  and  interest  was 
due  from  that  date  on  the  sum  for  which  the  company  was  really  bound.     Id. 

20.  A  policy  of  insurance  contained  a  clause  that  no  action  should  be 
brought  upon  it  unless  within  twelve  months  after  the  loss  had  occurred. 
Such  a  limitation  must  rest  upon  the  tacit  condition  that  the  insurer  should 
be  accessible  to  the  service  of  process.     Int,  Co,  vs.  HaU^  417. 

21.  A  condition  that  if  gunpowder  was  kept  without  written  permission  in 
the  policy,  the  policy  should  be  void,  is  not  broken  if  the  agent  at  the  time 
of  taking  the  insurance  knew  that  gunpowder  was  kept.     Id. 

22.  Notice  to  the  agent  was  notice  to  the  insurer;  and  by  issuing  the 
policy  the  latter  waived  the  condition.     Id. 

23.  Liquors,  the  sale  of  which  is  prohibited  under  a  penalty,  may  still  be 
insured.     Niagara  Ins.  Co.  vs.  De  Oraff^  489. 

24.  Goods  were  insured  as  *' groceries."  The  stock  included  spirituous 
liquors  kept  for  sale.  A  loss  occurred,  and  an  action  being  brought  on  the 
policy,  the  insurer  asked  the  court  to  charge  that,  since  the  Prohibitory 
Liquor  Law,  the  term  "  groceries"  would  not  include  liquors.  The  question 
whether  the  liquors  were  insured  under  this  term  was  properly  left  to  the 
jury.     Id. 

25.  A  policy  of  insurance  on  "groceries"  had  a  condition  that  if  the  pre- 
mises were  used  for  storing  liquors,  **  except  as  herein  specially  provided  for, 
or  hereafter  agreed  to  by  this  corporation,  in  writing  upon  this  policy,"  the 
policy  should  thereby  be  rendered  of  no  effect.  Liquors  were  kept,  and  it 
was  held  that  if  the  jury  found  that  the  term  "groceries,"  as  used,  included 
these  articles,  then  they  were  "specially  provided  for  in  writing  on  the 
policy."     Id. 

26.  An  agreement  to  insur^  for  the  benefit  of  a  vendor  and  to  assign  policy 
for  his  security,  with  subsequent  insurance  and  no  assignment,  operates  as 
equitable  assignment  of  money  payable  upon  the  policy  in  case  of  loss,  but 
not  of  policy,  and  therefore  not  within  clause  declaring  the  interest  of  insured 
is  not  assignable  without  written  consent.  Cromwell  vs.  Brooklyn  Fire  ln». 
Co.,  123. 

27.  Interest  in  a  policy  on  realty  descends  to  heirs.  Wyman  vs.  Wyman, 
569.  , 

28.  If  policy  runs  to  assured,  his  executors,  &c.,  the  latter  may  maintain 
an  action  as  trustee  for  the  heirs.     Id. 

29.  Damages  in  such  case  are  realty.     Id. 

80.  Acknowledgment  in  policy  not  conclusire  of  receipt  of  premium. 
Sheldon  yb.  Atlantic  Int.  Co.,  685. 


790  INDEX. 

INSURANCE.  • 

81.  Cases  of  marine  insurance  discriminated.     Sheldon  vs.  Itu.  Co.j  685. 

82.  A  general  agent  may  waive  condition  that  no  insurance  shall  ht  bind- 
ing till  payment  of  premium.     Id. 

83.  What  will  amount  to  waiver.     Id. 

84.  Clause  **  partial  loss  on  tin  plates  excepted."  Kettell  ts.  Alliance  Int, 
Co.,  186. 

85.  Insurance  on  goods  contained  in  a  store,  wall  of  the  building  fell,  and 
before  the  goods  could  be  removed  fire  broke  out.  Insurers  liable  for  goods 
not  injured  by  the  fall.     Lewis  vs.  Springfield  Ins.  Co.,  186. 

86.  Allowance  for  advanced  premiums.     Ckeehrough  vs.  Wright^  444. 

III.  Marine  Inturance. 

37.  A  warranty  by  the  assured  that  the  vessel  shall  be  free  from  capture, 
seizure,  or  detention,  includes  a  capture  by  a  cruiser  of  the  so-called  Con- 
federate States:  Dole  vs.  New  England  Ins.  Co.,  815. 

38.  In  such  case  the  liability  of  the  insurers  is  terminated  by  such  capture, 
so  that  they  are  not  liable  for  the  burning  »f  the  vessel  immediately  there- 
after.    Id. 

89.  Conveyance  and  reconveyance  of  vessel  by  way  of  mortgage  is  not 
within  the  terms  of  a  policy  against  assignment  of  insured's  interest.  Hitch- 
cock vs.  N.  W.  Ins.  Co.,  600. 

40.  Notice  of  abandonment  to  support  claim  for  constructive  total  loss  must 
state  the  damage  to  exceed  half  the  value.     MeConochie  vs.  Sun  Int.  Co.,  701. 

41.  Implied  warranty  of  seaworthiness  in  time  policy.  Iloxie  vs.  Pacific 
Ins.  Co.,  607. 

IV.  Life  Insurance.     See  ante^  1-8. 

42.  A  policy  is  conditioned  to  be  void  in  certain  events,  "except  to  the 
extent  of  any  interest  acquired  therein  by  assignment  for  valuable  considera- 
tion." The  insurer  mortgages  the  policy,  together  with  real  estate;  after- 
wards the  policy  is  avoided  under  the  condition.  The  society  is  compelled 
by  the  mortgagee  to  pay  him  the  policy,  and  it  then  files  a  bill  to  take  his 
place  as  against  the  other  property.  Held,  that  such  a  claim  cannot  be  sus- 
tained.    Solicitor's  Life  Assurance  Society  vs.  Lamb,  686. 

48.  The  premium  on  a  life  insurance  policy  due  on  Sunday,  is  not  to  be 
paid  until  Monday,  even  if  assured  dies  on  Sunday.  Hammond  vs.  American 
Ins.  Co.,  186. 

V.  Mutual  Insurance  Company. 

44.  May  divide  its  business  into  classes,  but  whether  it  may  exempt  pre- 
mium notes  in  one  class  from  assessment  for  losses  in  another,  quan-e.  SantU 
vs.  Bout  well,  686. 

45.  Receiver  may  charge  in  his  assessment  for  expenses  of  making  and 
collecting  the  same.     Id. 

INTEREST.     See  Bank,    7,  10;   Negotiablb  Bonds,   2,  5;  Partnership,    8; 
Usury. 

1.  A  purchaser  for  cash  is  chargeable  in  case  of  non-payment,  with  interest 
from  delivery.     Foote  vs.  Blanchard,  250. 

2.  On  a  debt  due  by  gai-nishee  to  his  creditor  as  whose  property  it  is  at- 
tached, is  suspended  during  the  proceedings.    Jackson's  Ex^rs.  vs.  Lloyd,  309. 

8.  Interest  *Hill  paid"  means  from  date.     Pittman  vs.  Barrett,  683. 

INTERNAL  REVENUE. 

Character  of  the  office  of  commissioner.  Note  to  McCreedy  vs.  Callahan, 
241. 

INTERNATIONAL  LAW.     See  Constitutionai.  Law,  8,  9,  16. 

JUDGMENT.     See  Courts,  2,  5,  7,  10;  Mortoagk,  2;  Partition. 

1.  Cannot  be  impeached  in  action  upon  it  for  want  of  authority  of  attorney. 
Finneran  vs.  Leonard,  606. 

2.  The  order  of  court,  denying  a  motion  to  cancel  a  judgment,  entered  upon 
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confession,  as  having  been  paid,  is  conolusiTe  between  the  parties.    Dtoight 
▼8.  Si.  John,  69. 

8.  The  New  York  act  in  respect  to  authentication  of  foreign,  relates  to  pro- 
yincial  as  well  as  imperial  gOTernments.     Laiier  vs.  Westcott^  501. 

4.  How  an  exemplification  of  such  judgment  may  be  proved  and  receiyed 
in  evidence.     Id, 

JUSTICE. 

1.  Jurisdiction  of  a  cause  commences  on  the  day  and  hour  fixed  in  the 
summons  for  its  return.     Sagendorf  vs.  ShulU  504. 

2.  When  any  act  is  deferred  beyond  the  time  limited  in  the  Justice's  Act, 
by  the  consent  of  the  parties,  it  is  no  error  that  the  act  is  done  after  the  time 
specified  in  the  act,  if  done  within  the  agreed  time.     Bamet  vs.  Badger,  503. 

LANDLORD  AND  TENANT. 

1.  Construction  of  lease.     Crouch  vs.  Parker ,  258. 

2.  Lessee  of  upper  story  is  discharged  from  payment  of  rent  by  destruction 
of  building  by  fire.     Grava  vs.  Berdan,  700. 

8.  Contra  if  he  has  an  interest  in  the  soil.     Id. 

4.  Clause  that  landlord  shall  pay  value  of  buildings  at  end  of  term  does  not 
give  tenant  a  right  to  hold  over  until  paid.     Speers  vs.  Flack,  633. 

5.  Lease  **from  the  1st  July"  begins  on  2d.     Atkmt  vs.  Sleeper,  698. 

6.  If  the  owner  of  a  tenement  has  obtained  peaceable  possession  of  a  part 
of  it,  upon  the  expiration  of  his  tenant's  estate,  he  may  use  force  to  take  pos- 
session of  the  residue.     Mug/ord  and  Wife  vs.  Richardeon,  122. 

LAW  REFORM  AND  CODIFICATION,  74. 
LAW  REFORMS  AND  LAW  REFORMERS,  518. 
LEGISLATURE.    See  Constitutional  Law,  V.  ;  Cou&ts,  1. 

LICENSE. 

1.  To  trade.     See  Constitutional  Law,  7,  10. 

2.  To  sell  liquors.     See  Constitutional  Law,  28. 

LIEN.     See  Admiralty,  1,  2;  Husband  and  Wifb,  88;  Mechanics'  Lien. 

1.  May  exist  against  a  light-boat  building  under  contract  for  the  United 
States.     Briggs  vs.  A  Light-Boat,  566. 

2.  Light-boat  is  a  vessel  within  the  statute.     Id. 

8.  Fraudulent  conveyance  of  land  does  not,  disturb  a  lien,  and  it  is  there- 
fore not  payable  out  of  proceeds  from  a  sale  under  subsequent  judgment. 
*  HoffmarCt  Appeal,  309. 

LIMITATION.  See  Amendment,  2;  Assignment  fob  Benefit  of  Creditors,  12; 
Attorney,  1;  Fence,  8;  Husband  and  Wife,  19;  Insurance,  1,  2,  20; 
MoRTOAOB,  18;  Watercourse,  4-7. 

1.  The  statute  affects  the  remedy  only,  and  belongs  to  the  lex  fori.  Paine 
vs.  Drew,  381. 

2.  Therefore  an  action  may  be  maintained  in  one  state  on  a  contract  which 
would  be  barred  in  the  state  where  it  was  made.     Id. 

8.  An  action  may  be  barred  by  a  statute  passed  after  the  cause  of  action 
accrued,  if  a  reasonable  portion  of  the  time  of  limitation  remain  after  the 
enactment  of  the  statute.     Howell  vs.  Howell,  878. 

4.  The  statutory  exception  against  parties  absent  from  the  state  applies  to 
those  who  never  resided  in  the  state.     Paine  vs.  Drew,  881. 

6.  The  statute  begins  to  run  against  a  note,  payable  in  such  portions,  and 
at  such  times  as  the  directors  of  a  company  may  require,  from  the  time  it  is 
given.     Colgate  vs.  Buckingham^  00. 

6.  A  verbal  promise  to  pay  a  note  has  the  same  effect  as  a  new  note.  Sett" 
not  I  vs.  Horner,  313. 
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7.  Where  the  defenduit  has  filed  his  aoeoant  as  a  sei-off,  the  plaintiff  may 
plead  (he  statute  to  it,  but  onlj  so  much  will  be  barred  as  had  aecmed  more 
than  six  years  prior  to  the  date  of  plaintiff's  writ.     Roilmt  ts.  Horn,  382. 

8.  Maintenance  of  fence  in  a  highway  for  forty  years  gires  a  right  to  con- 
tinue it  there  as  against  the  public     Cutter  ts.  Cambridge^  316. 

LIS  PENDENS.     See  Acnoji.  2,  8. 

The  plea  of  Um  ptMden*  in  another  state  is  no  defence.  Smith  ts.  Lathrop,  107. 

LUNATIC.      See  Dbbd,  7;    Husbakd  ajid  Wm,  15;    Mbhtal  Uksousdsess  ; 
SicxtLB  Dbmkjitia. 

MALICIOUS  PROSECUTION. 

Judgment  in  favor  of  plaintiff  sufficient  bnt  not  conclusiTe  evidence  of 
probable  cause,  though  reversed  on  second  triaL     Pabmer  ts.  Avery^  637. 

MANDAMUS.     See  Covstitutiokal  Law,  24. 

1.  Is  not  a  writ  of  right,  but  is  discretionary  with  the  courL  The  People 
ex  rel.  Keye»  ts.  T%e  Auditor  of  Public  AeeounU  of  Illinois,  332. 

2.  The  court  will  not  entertjun  jurisdiction  where  substantial  interests  are 
not  inToWed.     Id.  ^ 

3.  A  demurrer  to  a  return  to  an  altematiTe  writ  of  mandamus,  setting  up 
facts,  some  of  which  are  proTable  by  the  legislatiTe  journals  only,  and  some 
by  parol  evidence,  admits  not  only  the  facts  resting  on  record  eWdence,  but 
all  facts  necessarily  existing  outside  of,  and  neTer  appearing  upon  the  jour- 
nals, so  far  as  they  would  l^  proper  evidence  for  any  purpose.     Id, 

4.  In  a  case  inToWing  public  interests,  the  issue  of  a  peremptory  writ  will 
be  stayed  on  suggestion  of  collusion.     State  ts.  Avery ,  376. 

6.  Should  not  issue  unless  the  relator's  right  is  clear  to  haTo  the  things 
sought  by  it  done,  and  unless  the  party  sought  to  be  coerced  ought  to  do  it. 
People  ex  rel.  Harleu  ts.  The  Secretary  of  Siate^  314. 

6.  Confers  no  new  right.  Can  only  compel  the  performance  of  an  existing 
duty.     Id. 

7.  Will  not  lie  to  compel  a  goTcmor  of  a  state  to  perform  an  official 
duty.     Id 

MARSHALLING,  IN  EQUITY.    See  Mobtgaos,  8,  15,  16. 

MASTER  AND  SERVANT.     See  Coktbact.  14«16;  Railboad,  7. 

1.  Neglect  of  master  to  use  safety-plug  in  his  steam-boiler  required  by 
statute,  entitles  his  senrant  to  recover  for  injuries  resulting  from  an  explo- 
sion.    Cayzer  vs.  Taylor^  187. 

2.  Master  is  responsible  for  injuries  occasioned  by  the  incompetency  ef  a 
fellow-servant,  or  defect  in  machinery.     Id. 

MECHANIC'S  LIEN.     See  Lieh,  1. 

1.  Is  waived  by  acceptance  of  note.     Green  vs.  Fox^  506. 

2.  Under  an  entire  contract,  if  there  is  no  lien  for  the  whole  work  and  ma- 
terials, there  is  none  for  any  part.     Morrison  vs.  Minot,  64. 

MENTAL  UNSOUNDNESS  AS  AFFECTING  TESTAMENTARY  CAPACITY,  1, 
385. 

MINES  AND  MINING  RIGHTS.     See  Daxagbs. 

1.  A  mining  right,  under  the  Mexican  ordinances,  is  a  title  within  the  Act 
of  1851 — and  the  Board  of  Land  Commissioners  had  jurisdiction  of  such  a 
claim.      United  States  vs.  Castiliero,  52. 

2.  The  ordinances  of  the  King  of  Spain,  made  in  1783,  prescribe  the  mode 
of  acquiring  title  to  mines,  and  were  in  force  in  Mexico  at  the  date  of  the 
conquest  of  California.     Id 

MORTGAGE.     See  Banks,  10:  Constititional  Law,  42;  Cobpobatiov,  1 ;  Ex«- 
CUTIOH,  2;  Husband  and  Wipb,  9;  Insubance,  39;  Tender. 
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I.  Of  the  making  and  recording, 

1.  Defeasance  need  not  be  of  same  date  as  the  deed.  Mclniirt  ts.  <SA«2tr, 
816. 

2.  Mortgage  recorded  after  judgments  is  entitled  to  priority  if  judgment- 
creditors  had  actual  knowledge  of  it  before  the  debts  were  contracted. 
Jirittoti'a  Appeal^  573. 

8.  Where  the  mortgagor  sells  portions  of  the  land  at  different  times,  that 
which  he  retains  will,  in  equity,  be  held  primarily  liable  for  the  whole  debt : 
and  if  not  sufficient,  the  several  parcels  sold  will  be  liable  in  the  inverse  order 
of  such  sales,  beginning  with  the  parcel  last  sold.     Brown  ys.  Simon*,  154. 

4.  Provided,  however,  that  the  previous  conveyances  not  registered,  are 
subject  to  be  postponed  to  subsequent  registered  conveyances.     Id. 

5.  Mortgage  to  secure  all  existing  debtj  without  naming  them  is  not  void 
for  uncertainty.     Jiichigan  Int.  Co.  vs.  Brown,  46. 

II.  0/the  RighU  of  Partiet  and  of  Title, 

6.  The  mortgagee  in  a  mortgage  made  to  secure  a  negotiable  promissory 
note  for  liquors  sold  in  violation  of  law,  may  convey  a  good  title  thereto  by 
assigning  the  same  with  the  note,  before  its  maturity,  to  one  who  takes  them 
for  a  valuable  consideration  without  notice.     Taylor  vs.  Page,  121. 

7.  The  assignee  of  a  mortgage  on  land  subject  to  re-entry  for  non-payment 
of  rent  on  a  lease  in  fee,  is  entitled  to  tack  the  reut  actually  paid  to  protect 
his  interest,  to  the  amount  of  his  mortgage,  where  the  mortgagor  has  assumed 
such  payment  of  rent.     Robineon  vs.  Ryan  et  at ,  58. 

8.  The  conveyance  of  an  equity  of  redemption  of  land  which  is  subject  to  a 
mortgage  containing  a  power  of  sale,  gives  to  the  grantee  the  right  to  the 
surplus,  upon  a  sale  of  the  premises  under  the  power.  Butlriek  vs.  Went- 
worth  et  al.f  121. 

9.  Where  one  having  a  right  of  redemption  redeems  the  mortgaged  pre- 
mises by  the  payment  of  money,  the  transaction  will  be  treated  as  an  assign- 
ment of  the  mortgage.     Hinds  vs.  Bailout  126. 

10.  The  quit -claim  deed  of  a  mortgagee  in  possession  is  sufficient  to  trans- 
fer his  interest  under  the  mortgage.     Id. 

11.  The  purchaser  at  a  mortgage  sale  under  an  attempted  statutory  fore- 
closure, void  as  against  the  mortgagor  for  want  of  notice,  stands  as  an  as- 
signee of  the  mortgage.     Robinson  vs.  Rgan  el  al.,  58. 

12.  Surrender  of  defeasance  and  acceptance  of  new  bond  for  consideration 
partly  new,  gives  grantee  a  title  in  fee.     Falls  vs.  Conway  In*.  Co  ,  50t>. 

18.  The  purchaser  who  fails  to  require  the  production  of  the  bond,  is 
chargeable  with  notice  of  any  defect  in  the  assignor's  title  thereto.  Kellogg 
vs.  Smith,  499. 

14.  A  mortgagee  in  possession  and  taking  the  rents  and  profits,  can  acquire 
no  title  against  the  mortgagor  or  his  assignee,  by  a  purchase  of  the  land  at 
a  sale  for  the  taxes  upon  it;  but  he  may  add  the  sum  paid  for  such  taxes,  to 
the  mortgage-debt  as  expenses  necessarily  incurred  in  protecting  the  estate. 
Brown  vs.  Simons,  154. 

15.  The  release  by  the  mortgagee  of  a  portion  of  the  land  mortgaged  with 
the  knowledge  of  a  prior  sale  of  another  portion,  will  operate  as  to  such  prior 
purchaser  as  a  discharge  pro  tanto  of  the  mortgage-debt.     Id. 

16.  The  doctrine  of  subrogation  and  equitable  contribution  discussed.  Note 
to  Brown  vs.  Simons,  154. 

in.  Remedy  on  a  Mortgage. 

17.  Equity  follows  the  analogies  of  the  law  where  an  analogous  relief  is 
Bought  upon  a  similar  claim,  but  where  the  relief  sought  is  in  its  nature  of 
equitable,  not  legal  cognisance,  equity  follows  its  own  rules.  Michigan  In*. 
Co.  vs.  Brown,  46. 

18.  Therefore,  on  a  bill  for  foreclosure  and  praying  a  personal  decree 
against  the  mortgagor  for  the  balance  that  should  be  due  if  the  mortgaged 
premises  should  prove  inadequate,  the  eourt  will  decree  the  foreclosure,  but 
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the  personal  decree  under  Ihe  statate  being  in  the  nature  of  a  legal  remedy, 
will  not  be  made  after  such  length  of  time  aa  would  have  barred  an  action  at 
law  on  the  bond.     Michigan  Im.  Co.  ts.  Broten,  46. 

19.  In  a  suit  for  a  foreclosure  brought  by  a  prior  mortgagee  against  the 
mortgagor  and  subsequent  mortgagees,  where  the  bill  alleges  that  the  peti- 
tioner indorsed  a  note  of  a  certain  date  and  amount  for  the  mortgagor,  under 
the  mortgage,  but  contains  no  allegation  that  the  note  was  a  renewal  of  a 
former  one :  Held,  that  eTidence  to  prove  the  note  to  haTO  been  giyen  in  re- 
newal of  a  former  note  was  inadmissible.     BonceU  ts.  Ooodmn  et  <U.,  79. 

20.  Where  a  mortgage  has  been  given  to  indemnify  an  accommodation  in- 
dorser  of  a  note,  and  Uie  note  at  maturity  is  not  paid,  but  renewed,  with  a 
renewal  of  the  indorsement,  the  security  applies  to  the  renewal  note  in  the 
same  manner  as  to  the  original  one.  So  long  as  the  renewal  note  is  not  paid 
the  indorser  is  not  indemniiied  for  his  original  indorsement.     Id. 

21.  A  conditional  judgment  may  be  rendered  in  an  action  to  foreclose  a 
mortgage  of  land  which  does  not  convey  an  existing  estate  of  homestead  there- 
in.    Doyle  TS.  Cobum,  1 20. 

22.  Sale  under  power  while  suit  to  foreclose  is  pending  is  fraudulent. 
JIurd  TS.  Cone,  632. 

23.  Bond  for  appeal  in  bill  to  foreclose,  does  not  stay  sale.  Orchard  ts. 
Hughet,  694. 

24.  Execution  cannot  issue  on  decree  for  foreclosure  for  balance  due  after 
sale.     Id. 

25.  This  applies  to  Territorial  Court  of  Nebraska.    Id, 

IV.  Mortgage  of  Future  Acquired  Property, 

26.  A  railroad  company  authorized  its  president  to  issue  bonds  secured  by 
a  mortgage  on  the  road  and  its  franchises.  The  president  executed  an 
instrument  reciting  his  authority,  and  proceeding  in  his  name  as  president  to 
mortgage  the  road,  &c.,  but  he  signed  the  instrument  in  his  own  name  sim- 
ply. Afterwards,  the  company  issued  two  sets  of  bonds,  secured  by  second 
and  third  mortgages  in  due  form.  The  first  bonds  not  having  been  paid  when 
due,  the  trustees  filed  a  bill  to  foreclose  the  mortgage,  and  thereupon  it  was 
heldf  that  the  corporation  had  a  legal  competency  to  pledge  its  credit  for  the 
procurement  of  rails,  and  to  secure  payment  by  a  mortgage.  MHUr  et  al,  ts. 
The  Rutland  Railroad  Co.,  616. 

27.  The  instrument  executed  by  the  president  not  being  executed  by  or  in 
the  name  of  the  corporation,  cannot  operate  as  its  deed.     Id, 

28.  The  transaction  in  a  court  of  equity  is  an  equitable  mortgage,  and  thus 
entitles  the  holders  of  what  was  intended  to  secure  the  first  mortgage-bonds, 
to  their  full  right  in  equity  to  the  mortgage  intended  to  be  giTen.     Id. 

29.  The  trustees  under  the  second  and  third  mortgages  were  the  agents  of 
the  holders  of  bonds  under  such  mortgages,  and  actual  notice  to  said  trustees 
of  the  equitable  first  mortgage,  was  notice  to  the  bondholders,  who  therefore 
took  their  bonds  subject  to  all  the  legal  consequences  of  the  existence  of  the 
said  equitable  first  mortgage.     Id. 

80.  The  corporation  had  sufiicient  interest  in  the  subject-matter  of  the 
mortgages  upon  which  said  mortgage  would  lawfully  be  operatiTe.     Id. 

81.  There  is  no  need  of  a  preliminary  decree  for  the  reformation  of  the 
deed,  and  the  court  can  give  immediate  effect  to  the  instrument,  as  if  it  were 
reformed  in  pursuance  of  a  decree  of  equity.     Id. 

82.  A  mortgage  of  personal  property  not  in  existence,  or  not  owned  at  the 
time  by  the  mortgagor,  is  valid,  where  it  is  sufficiently  defined  as  the  product 
of,  or  as  incident  to  something  in  pretenti,  so  as  to  be  presumed  within  the 
minds  of  the  parties  to  the  mortgage.     Morrill  et  al.  vs.  Noyee,  18. 

33.  Subject  discussed.     Note  to  Morrill  vs.  Noyea,  80. 

IV.  Of  Indemnity  and  to  teeure  Future  Advancee. 

84.  Mortgage  to  secure  future  advances  where  the  mortgagee  has  definitely 
agreed  to  make  such  advances  nhen  recorded,  is  not  affected  by  a  subsequent 
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mortgage  of  the  same  property,  though  the  advances  may  be  made  after  such 
record.     Botwell  ts.  Goodwin  ei  al.y  79. 

85.  Where,  howeyer,  it  is  optional  with  the  mortgagee  to  make  the  adyances 
or  not,  and  he  has  actual  notice  of  a  later  mortgage  upon  the  same  property 
for  an  existing  debt  or  liability,  such  later  mortgage  will  take  precedence  of 
the  prior  one  as  to  all  advances  made  after  notice.     Id. 

86.  Whether  the  record  of  the  later  mortgage  would  not  be  sufficient  notice 
to  the  prior  mortgagee ;  and  whether  a  mortgage  to  secure  future  advances,  to 
be  made  or  not  at  the  option  of  the  mortgagee,  should  not  stand  in  all 
respects  as  if  it  was  executed  at  the  time  the  advances  are  in  fact  made : 
Quere.     Jd. 

37.  It  makes  no  difference  that  such  later  mortgage  is  given  to  secure 
future  advances  to  be  made  or  not  at  the  option  of  the  mortgagee,  so  long  as 
the  advances  under  it  are  actually  made  before  the  advances  under  the  prior 
mortgage  over  which  they  claim  precedence.     Id. 

88.  A  knowledge  of  the  existence  of  the  later  mortgage  is  enough  to  affect 
the  prior  mortgagee,  as  to  his  future  advances,  even  though  he  be  not  notified 
of  the  advances  actually  made  under  the  later  mortgage.     Id. 

89.  Effect  of  registration.     NoU  to  Boswdl  vs.  Goodwin^  91. 

40.  Instrument  held  not  to  be  for  indemnity  merely.  ButUr  vs.  La  Duf^ 
248. 

V.  Chattel  Mortgage*     See  Shippinq,  4,  5;  Vindob,  11. 

41.  A  mortgage  of  personal  property  in  and  about  a  hotel,  including 
**  things  of  every  name  and  nature,  situate  and  being  in  and  about  it,"  will 
embrace  a  sail-boat  upon  the  water  near  it,  and  used  in  connection  with  it. 
Veazie  vs.  Somerbyj  64. 

42.  Purchase  at  a  sheriff's  sale  of  property  subject  to  a  chattel  mortgage, 
and  subsequently  of  the  mortgage,  is  not  necessarily  a  satisfaction  of  the 
mortgage.     Brown  vs.  Rick^  188. 

43.  Act  of  Congress  as  to  recording  mortgage  of  a  vessel  does  not  supersede 
state  laws  for  same  purpose.     ^Etna  In$.  Co.  vs.  Aldrieh,  670. 

MUNICIPAL  CORPORATION.     See  Constitutionai.  Law,  48;    Costbact,  9; 
Equity,  4;  Nboligekcb,  2. 

1.  Authority  to  subscribe  for  stock  *<  as  fully  as  any  individual,"  authorizes 
issue  of  bonds  in  payment.     Seyhert  vs.  Pitttburgh,  629. 

2.  Such  subscriptions  are  constitutional.     Geipeke  vs.  Dubuque^  629. 

8.  Not  liable  in  foreign  attachment  for  bounty  voted  to  volunteer.  Brown 
vs.  Heath,  126. 

4.  Cannot  be  made  garnishee  in  attachment.  Bumham  vs.  Fond-du-LaCy 
609. 

6.  Cannot  appropriate  money  to  individuals  for  expenses  in  procuring  its 
charter.     Froti  vs.  Belmont,  374. 

6.  Liability  for  negligence  of  its  contractors.  Note  to  Painter  vs.  Pitti' 
burgh,  858. 

7.  A  verdict  and  judgment  against  a  city,  in  an  action  for  personal  injuries 
occasioned  by  a  defect  in  a  highway,  are  conclusive  evidence  in  a  subsequent 
action  by  the  city  against  the  tenant  of  the  land,  who  had  notice  of  the  pen- 
dency of  the  former  suit.     Boston  vs.  Worthington,  186. 

8.  Proceedings  in  the  construction  of  public  works  by  commissioners. 
People  vs.  Yonkere,  124. 

9.  Election  of  clerk.  Duty  of  officers  to  be  present  at  the  election.  Kim- 
ball vs.  Marshall,  125. 

NEGLIGENCE.     See  Bills,  28,  29;   Mastbb  and  Sebvant,  1,  2;    Municipal 
CoBPoBATiON,  7 :   Railboad,  II. 

1.  Where  a  person  employs  another,  exercising  a  distinct  employment,  to 
do  work  by  a  special  contract,  for  a  stipulated  sum,  and  does  not  interfere 
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with  the  mode  of  performance,  he  is  not  responsible  for  the  acts  or  negligence 
of  the  contractor  or  his  employees.     Painter  ts.  Tfu  City  of  Pitttburgh,  850. 

2.  This  mle  applies  with  full  force  to  municipal  corporations.     Id, 

8.  The  case  of  Bu*h  tb.  Steinman,  1  Bos.  &  PulL  404,  rejected  as  authority. 
Id. 

4.  Liability  for  acts  of  a  contractor.     Note  to  Painter  vs.  Pitttbtirgh,  858. 

6.  There  is  uo  privity  to  make  a  sub-contractor  liable  to  principal.  Bitsell 
▼8.  Moden,  633. 

6.  A  party  suing  must  show  that  he  was  not  himself  guilty  of  such  negli- 
gence as  contributed  to  the  injury.     Tel/er  vs.  Northern  Railroad  Co.,  665. 

7.  Where  a  person  in  crossing  a  railroad  track  is  injured  by  collision  with 
the  train,  the  ffkuXi  primA  fade  is  his  own,  and  he  must  show  affirmatively  that 
it  is  not,  before  he  can  recover.     Jd. 

8.  In  an  action  by  surviving  relatives  for  death  caused  by  negligence,  the 
measure  of  damages  is  the  pecuniary  lots  merely,  and  in  estimating  that,  the 
chances  of  health  and  life  are  to  be  considered  as  well  as  the  value  of  ser- 
vices.    Id. 

9.  The  reciprocal  duties  of  railroad  companies  and  persons  crossing  the 
track  discussed.     Id. 

10.  Is  for  the  jury,     ffueltenkamp  vs.  Citizens'  Railroad  Co.^  633. 

11.  Carrier  not  liable  if  person  injured  by  his  own  negligence.     Id. 

12.  Injury  to  plaintiff  by  his  own  negligence.  Todd  vs.  Old  Colony  Rail- 
road Co.,  505. 

13.  Familiarity  with  a  dangerous  place  is  to  be  regarded  in  determining  a 
person's  negligence  or  care  in  passing  it.     Smith  vs.  Lottell,  251. 

14.  Person  is  liable  for  damages  caused  by  sparks  from  a  steam-engine 
used  without  precaution  to  prevent  injury.     Teall  vs.  Barton,  318. 

15  An  action  for  injury  to  plaintiff's  house  will  fail  if  it  appear  that  the 
injury  was  partly  the  result  of  wat«r  dripping  from  the  house  itself.  Martin 
vs.  SimpJton,  316. 

16.  Turning  diseased  sheep  into  lot  acyolning  where  another's  sheep  are 
kept.     Fither  vs.  Clark,  688. 

NEGOTIABLE  BONDS.     See  Coubts,  15 ;   Mobtoagb,  26*29 ;   Muhicipal  Cob- 

POBATION,  1,  2. 

1.  Bonds  of  a  railroad  company,  under  its  corporate  seal  or  not,  payable  to 
A.  B.,  or  the  holder  thereof,  are  negotiable.  The  Connecticut  Ins.  Co.  vs.  The 
Cleveland,  ^c,  Railroad  Co.,  448. 

2.  If  interest  coupons,  annexed  to  a  bond  of  this  description,  are  not  paid 
when  due,  interest  should  be  allowed.     Id, 

3.  An  indorser  of  such-  bond  "  for  value  received,"  is  not  to  be  deemed  an 
accommodation  indorser.     Id. 

4.  Power  of  corporations  to  make  such  indorsements  or  guarantees  of  each 
other's  bonds ;  the  consideration  therefor,  and  the  righta  of  holders  of  the 
bonds.     Jd. 

5  Holder  of  coupon  payable  to  bearer  may  recover  amount  with  interest 
and  exchange.     Qelpcke  vs.  Dubuque^  629. 

NOTARY.     See  Bills  and  Notes,  28-31. 

How  far  he  is  a  public  officer.   Note  to  American  Expreat  Co.  vs.  DunUvy,  271. 

NOTICE.     See  Insubanck,  22,  40;  Mortqagi,  11,  13,  29,  85-39. 

NUISANCE.     See  Equity,  2 :  Stbbams,  2. 

OFFICE.    See  Quo  Wabbakto. 

ONUS  PROBANDI.     See  Cobpobation,  8 ;  Cbtmixal  Law,  18 ;  Vbkdob,  6. 

PARTITION. 

1.  Where  proceedings  are  properly  taken  to  bind  unknown  owners,  they 
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are  concluded  as  to  a  paramount  title  in  seyeralty  as  well  as  their  interest  in 
common.     Kant  ys.  Rock  River  Co.^  509. 

2.  Sufficiency  of  proceedings  to  bind  unknown  owners.     Id. 

PARTNERSHIP.    See  Assionmbnt  fok  Bbnbfit  op  Cbbditobs,  6 ;  Constitctiokal 
Law,  3-6 ;  Husband  and  Wife,  34 ;  Insuranck,  0,  10. 

1.  Firm  not  liable  for  debt  contracted  by  partner  in  his  own  name  though 
with  partnership  funds  and  for  partnership  purposes.  N.  Perm.  Coal  Co.*t 
Appeal^  572. 

2.  On  failure  of  firm  and  sale  of  the  land  partnership-creditors  only  are 
entitled  to  proceeds.     Id. 

3.  Where  the  separate  estate  of  an  insolTent  partner  is  more  than  sufficient 
to  pay  his  separate  debts,  the  surplus  is  to  be  applied  to  paying  joint  debts, 
before  paying  interest.     Thomas  ys.  Minot,  185. 

4.  Manufacturing  corporation  cannot  form  partnership  with  an  indiTidua). 
Whittenton  vs.  MiUt^  184. 

5.  Such  nominal  partnership  cannot  be  put  into  insoWency.     Id. 

6.  Heirs  of  deceased  partner  cannot  be  made  parties  to  a  suit  invoWing  the 
title  to  lots  assigned  by  the  suryiying  partner  of  an  insoWent  firm.  Rothwdl 
YS.  DeweeSf  50. 

7.  Partners  are  liable  for  trespass  by  themselyes  or  their  employees  in  the 
conduct  of  their  business.     MeKnight  ys.  Rateliff^  810. 

8.  But  a  special  partner  is  not  so  liable  though  he  may  haye  done  some  act 
unconnected  with  the  trespass  which  would  make  him  generally  liable  for  the 
debts  of  the  firm.     Id. 

9.  Special  partner  cannot  claim  as  a  creditor  of  an  insoWent  firm,  of  which 
he  was  a  member.     Dunning^t  Appeal^  312. 

10.  Special  partner  cannot  be  made  personally  liable  except  by  his  own 
acts  or  those  of  his  partners,  which  he  knows  and  assents  to.  Singer  ys. 
KeUey,  310. 

PATENT. 

Purchaser  of  machine  from  grantee  of  right  to  sell,  may  use  machine  after 
expiration  of  his  yendor's  license.     Bloomer  ys.  Millinger^  695. 

PLEADING.     See  Duress  ;  False  Imprisonment,  8 ;  Mandamus,  8. 

1.  Replication  withdrawn  after  being  held  insufficient  on  demurrer,  and 
new  one  filed.     Waiyer  of  writ  of  error  on  first.    Clearwater  ys.  Meredithj  695. 

2.  Judgment  on  demurrer.     Id. 

3.  A  judgment  under  the  Code  must  be  based  on  the  pleadings,  and  is  not 
to  be  given  for  the  defendant,  for  a  cause  of  action  he  has  not  set  up  by  way 
of  defence  or  counter  claim.      Wright  vs.  Delafield  et  al.^  58. 

PRACTICE.     See  Admiralty,  8,4;   Courts,  6,  7;   Covenant,  8;   Process,  1; 
Trial,  1. 

PRESCRIPTION.    See  Fence,  1,  8;  Limitation,  8 ;  Watercourse,  4,  5,  7. 

PRIVILEGE.    See  Coroner. 

PRIZE.     See  Constitutional  Law,  8. 

1.  It  is  the  duty  of  the  Prize  Court  to  determine  what  ships  shall  share  in 
the  proceeds  of  a  prize;  but  it  is  the  province  of  the  Secretary  of  the  Navy  to 
decide  what  persons  constituted  the  officers  and  crews  of  such  ships,  and  the 
share  which  each  shall  receive.     The  Cherokee,  289. 

2.  All  prizes  belong  primarily  to  the  Government,  and  any  person  claiming 
to  participate  therein  must  show  a  grant  from  the  Government.     Id. 

8.  The  English  prize  acts  and  the  deoisioiui  under  them  examined  and  oom- 
mented  on  at  length.     Id. 

4.  The  origin  and  growth  of  the  doctrine  of  oonstmctrve  capture  stated.  Id. 
6.  The  English  doctrine  of  oonstruotive  capture  by  association  is  entirely 
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judicial,  has  not  been  uniform,  is  not  veil  defined  or  settled,  and  appears 
finally  to  have  been  discarded.     The  Cherokee^  289. 

6.  The  statutes  of  the  United  States  provide  expressly  for  two  classes  of 
ships  which  shall  share  the  proceeds  of  a  priie : 

n).  Those  making  the  capture ; 

(2).  Those  within  signal  distance  of  the  vessel  making  the  capture.     Id. 

7.  The  statutes  of  the  United  States  having  thus  adopted  only  a  portion  of 
\         the  English  doctrine  of  constructive  capture,  our  courts  will  not  go  beyond 

the  limits  thus  assigned  them.     Id. 

8.  The  United  States  Prise  Acts  of  1799, 1800,  and  1862  commented  on.  Td. 

9.  The  statutes  also  provide  different  rules  of  distribution  of  the  proceeds 
where  the  prise  was  of  equal  or  superior  and  where  it  was  of  inferior  force  to 
the  vessel  or  vessels  making  the  capture.     The  Atlanta^  675. 

10.  In  estimating  the  relative  force  of  the  prize  for  the  purpose  of  such 
distribution,  only  the  first  class  of  captors  are  to  be  considered.    Id. 

PROCESS.    See  Insusanob,  20. 

Service  made  by  a  trick  by  which  defendant  was  got  within  the  jurisdiction 
wiU  be  set  aside.     Metcal/ja,  Clark,  602. 

QUO  WARRANTO. 

1.  Must  be  brought  during  the  official  lifetime  of  the  officer.  Officer  de 
facto  will  be  considered  also  de  jure  as  to  all  official  acts,  unless  judicially 
removed  before  expiration  of  term.     Com.  vs.  Smithy  674. 

2.  Termination  of  office  during  pendency  of.    People  vs.  Bartwell,  764. 

RAILROAD.    See  Common  Carbtsk;  Corporation;  Mortqagi,  26-80;  Nsoli- 
OENGS,  7,  9 ;  Neootiablb  Bonds. 

L   Oeneral  Powers. 

1.  Power  to  mortgage  its  franchise.     Note  to  Morrill  vs.  Koyea,  80. 

2.  Power  to  discriminate  between  '*  local"  and  other  freight.  TScdU  vs. 
Penn.  Railroad  Co.,  728. 

8.  May  be  a  corporation  de  facto  as  against  a  subscriber  to  stock,  though  it 
could  not  stand  against  the  people.     Buffalo,  S^c,  Railroad  Co.  vs.  Car^/,  497. 

4.  Act  of  Legislature  authorising  consolidation  of  connecting  roads.  Effect 
on  contracts.     Clearwater  vs.  Meredith,  696. 

It.  Liabilities. 

6.  Not  liable  for  loss  of  baggage  on  connecting  road  over  which  it  sells  a 
ticket,  if  the  ticket  contains  a  printed  stipulation  that  the  company  assumes 
no  such  responsibility.     Penn,  Railroad  Co.  v.  Schwarzenberper,  672. 

6.  Company  issuing  ticket  for  excursion  over  several  lines,  and  sending  its 
baggage-car  through,  is  liable  for  loss  of  baggage  anywhere  on  the  route. 
Jiqfae  vs.  Boston,  ^c.  Railroad  Co.,  667. 

7.  Liable  for  negligence  of  driver  of  street  car  in  assisting  passengers  to 
get  aboard.     Brew  vs.  Sixth  Av.  Railroad  Co.,  498. 

8.  Where  passenger  is  an  infant.    Id. 

9.  Measure  of  damages  in  such  case.     Id. 

10.  If  a  passenger  is  lawfully  on  the  cars,  the  company  is  bound  to  carry 
him  safely,  without  regard  to  the  kind  of  cars,  or  the  payment  of  fare.  Ohio, 
^c,  Railroad  Co.  vs.  Muhling,  812. 

11.  Charging  of  illegal  fare  in  New  York.    Chase  vs.  N.  T.  Central  Railroad 
'          Co.,  685. 

12.  The  Massachusetts  Statute,  1840,  c.  86,  {  1,  providing  for  damages  for 
property  set  on  fire  by  sparks,  &o.,  extends  to  personal  property.  Ross  vs. 
Boston,  ^c.  Railroad  Co.,  261. 

REAL  ESTATE.    See  Iksvranob,  27-29;  Wiu.,  9. 

RECEIVER.    See  Corporation,  III. ;  Insurancr,  46. 

Actions  against,  by  adversary  alaimRnto  of  property.  Note  to  Morrill  vs. 
Noyes,  80. 
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The  doctrine  of  relation  being  a  fiction  of  !&▼,  is  to  be  resorted  to  only  for 
the  advancement  of  jastice;  and  has  not  been  adopted  as  a  rule  when  third 
persons,  who  are  not  parties,  or  priTies,  might  be  prejudiced  thereby.  Fierce 
TS.  Ball,  608. 

RELEASE.     See  Mortoagb,  15. 

1.  Covenant  may  be  release  for  one  purpose,  but  not  for  all.  Ledgtr  rs. 
Stanton,  691. 

2.  The  effect  of  releases  on  contingent  interests  discussed,  jyote  to  Moore 
TS.  Littel,  162. 

REMAINDER.    See  Estate. 

RENT.    See  Landlord  and  Tenant  ;  Mortoagb,  7. 

REPLEVIN.     See  Sunday. 

Will  not  lie  for  one  who  has  actual  possession  of  the  property.  Hkkey  vs. 
HintdaU,  248. 

RIVER.    See  Stream. 

ROAD.    See  Highway. 

SALE.    See  Vendor. 

Contraote  of  Sale  and  of  Bailment,  821, 

SECURITY.     See  Bills,  87 ;  Insurance,  26;  Mortgage,  6,  20,  84-40;  Vendor, 
4,  17. 

1.  A  president  of  a  corporation  who  has  received  bonds  from  his  company 
to  hold  as  collateral  security  for  an  indorser  for  the  company,  becomes  a 
trustee,  and  is  personally  responsible  for  the  execution  of  the  trust.  WU^ 
kinson  vs.  Stewart^  818. 

2.  Sale  for  less  than  value.     Fletcher  vs.  Diekinton,  606. 
8.  Application  by  holder.     WUcoz  vs.  Bank,  667. 

SENILE  DEMENTIA,  449. 

SET-OFF.    See  Conflict  or  Laws,  2 ;  Limitation,  7. 

A  trustee  has  the  right  to  set  off  all  bona  fide  claims  against  the  principal 
debtor,  though  the  property  may  have  come  into  his  possession  by  an  arrange- 
ment, clearly  fraudulent  as  against  creditors.     Kelly  vs.  JEfliaon  and  Trustee,  1 26. 

SHERIFF.    See  Assignment  for  Benefit  of  Creditors,  12. 

1.  A  sheriff  is  estopped  from  showing  that  goods,  left  with  a  receiptor  who 
claimed  to  be  the  owner,  did  not  belong  to  the  judgment-debtor,  where  he  has 
obtained  a  judgment  for  their  value  for  non-delivery  against  such  receiptor. 
The  People  ex  rel.  Knapp  et  al.  vs.  Reeder,  Sheriff,  67. 

2.  In  making  a  levy  should  allow  for  the  sacrifice  of  public  sale.  French 
vs.  Snyder,  812. 

8.  In  an  action  ag^ainst  a  sheriff  for  an  insufiicient  levy  he  should  show  that 
he  used  reasonable  diligence  as  to  the  sufficiency  of  the  property  he  took. 
Id. 

4.  In  such  action  the  measure  of  damages  is  the  actual  loss  to  the  plaintiff 
by  the  sheriff's  neglect.     Id. 

SHERIFF'S  SALE.     See  Lien,  8. 

SHIPPING.    See  Admiralty,  6;  Lien,  2;  Mortgage,  41,  43. 

1.  Seaman  under  void  articles  may  leave  vessel  and  recover  wages  to  the 
time.     Robert*  vs.  Kniyhte,  697. 

2.  Articles  held  to  be  void.     Id. 

8.  Reimbursement  of  advance  where  the  ship  is  lost.     Benner  vs.  Ine,  Co., 
816. 
4.  The  statute  of  the  United  States  requiring  conveyanocE  and  mortgages 
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of  vessels  to  be  recorded,  applies  only  to  such  as  have  been  enrolled,  regis- 
tered, or  licensed  under  the  laws  thereof.     Veazie  tb.  Somerby,  64. 

6.  The  record  of  a  mortgage  or  oonvejance  of  a  yessel  must  be  made  in  the 
district  of  the  last  registry  and  enrolment,  though  not  the  home  port  of  the 
Tessel.     Potter  tb.  Fiihf  187. 

SOCIETY.    See  Umikcobpoi&atbd  Socibtt. 

SPECIE.    See  Bills  and  None,  25;  Gsoukd-Bbht. 

STAMP. 

1.  The  cost  of  the  stamp  required  by  the  U.  S.  Internal  Revenue  Act,  to  be 
affixed  to  a  deed,  is  properly  a  part  of  the  expense  of  making  the  deed,  and  is 
to  be  paid  by  the  party  paying  for  the  deed.     MeCreedy  rs.  Callahan,  241. 

2.  It  being  the  custom  in  Philadelphia,  in  the  absence  of  express  contract, 
for  the  purchaser  to  pay  for  the  deed,  he  is  also  chargeable  with  the  cost  of 
the  stamp.     I(L 

8.  Who  to  pay  for  stamp  on  deed,     yote  to  MeCreedy  ts.  Callahan,  242. 
4.  Whether  duty  payable  on  deeds  of  marriage  settlement,  &c.,  for  a  nomi- 
nal consideration.     Leyal  Miscellany,  116. 

STARE  DECISIS.     See  Courts,  4,  8. 

A  question  repeatedly  decided  is  no  longer  open  for  discussion.  Wright  et 
al,  TS.  SiU,  64. 

STATUTES.    See  Constitutional  Law,  44 ;  Usuet,  8,  4. 
Held  directory.     People  ts.  Hartwell,  764. 

STATUTE  OF  FRAUDS.    See  Assumpsit,  2 ;  Contbact,  8,  6;  Vendor,  8, 10, 11. 

1.  Where  it  appears  on  the  face  of  a  bill,  that  an  agreement  concerning  an 
interest  in  lands  is  in  parol,  the  defence  of  the  Statute  of  Frauds  may  be 
taken  adyantage  of  on  demurrer.     Randall  ts.  Howard,  55. 

2.  A.  sold  notes  and  mortgage,  and  Terbally  guaranteed  both  notes  and 
security.  Warranty  held  not  within  the  statute.  Huntingdon  ts.  Wellington^ 
182. 

STOPPAGE  IN  TRANSITU.     See  Vindob,  2. 

STREAMS.  See  Watbbcoubsb. 

1.  The  internal  streams  of  a  state,  aboTe  the  tide  and  aboTe  boat  naviga- 
tion,  are  in  some  sense  public  highways  for  the  floating  of  logs,  in  those  parts 
of  the  state  where  this  species  of  transportation  is  of  indispensable  necessity 
to,  and  has  been  long  acquiesced  in  by,  the  inhabitants.  Veazie  ts.  Dwinel, 
716. 

2.  In  regard  to  such  streams,  those  who  erect  and  use  mills  thereon  are 
bound  to  make  and  use  such  mills  with  reference  to  the  correlatiTe  right  in 
the  owners  of  timber  land  adjoining  snch  streams,  to  float  the  same  to  market; 
and  any  unreasonable  obstruction  of  this  latter  UBe  of  the  stream  will  be  s 
common  nuisance.     Id. 

SUBROGATION.     See  Mobtgaob,  8,  15,  16. 

SUNDAY.     See  Insurance,  43. 

ReplcTin  may  be  maintained  for  goods  sold  on.     Tucker  ts.  Mowrey,  766. 

SURETY.     See  Bills  and  Notes,  14. 

1.  Where  a  surety  signs  upon  the  assurance  that  the  principal  will  also 
procure  two  other  persons  specified,  to  sign  the  bond  before  he  deliTers  the 
same,  which  he  fails  to  do,  but  this  is  wholly  unknown  to  the  obligee  at  the 
time  he  accepts  the  bond,  such  surety  is  bound  to  perform  the  obligation. 
Fork  County  Int.  Co.  ts.  Brooks,  899. 

2.  Where  the  third  surety  upon  a  bond  signs  under  the  belief  that  the 
former  signatureB  are  genuine,  but  one  of  them  is,  in  fact,  forged  by  the 
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principal  in  the  bond,  who  erases  such  forged  signature  before  he  delirers 
the  same  to  the  obligee,  who  is  wholly  ignorant  of  these  facts  at  the  time,  such 
surety  cannot  defend  against  the  obligation.  York  Co,  ln$,  Co,  ts.  Brooks,  399. 
8.  Effect  of  signing  on  the  faith  of  haring  co-sureties  which  are  never 
obtained.     Note  to  Inturanee  Co.  ts.  Brookt^  402. 

4.  How  far  surety  may  be  estopped  by  his  act  ftrom  showing  that  his  signa- 
ture was  fraudulently  obtained.     Id, 

5.  Alteration  of  times  of  paying  interest  after  execution  of  a  note  discharges 
surety.     Dewey  ts.  Reed,  188. 

6.  Where  £.  signed  an  application  of  C.'s  to  be  supplied  with  gas-light  and 
a  meter  on  certain  premises,  as  surety :  it  was  held,  that  he  was  only  liable 
for  gas  supplied  to  0.,  and  not  for  that  furnished  to  a  subseauent  tenant. 
Manhattan  Qat-Light  Co.  ts.  Ely,  60. 

BURVIYING  RELATIVES,  ACTION  BY.    See  NeoligeiTcb,  8. 

SWAMP  LANDS. 

Character  of  the  grant  by  Congress  to  Illinois — policy  of  the  state — ^rights 
of  purchasers,  &c.     Supervisors  ts.  Burchell,  631. 

TAXES.    See  Wild  Lakds. 

An  action  will  not  lie  to  restrain  the  collection  of  taxes,  on  the  bare  ground 
of  the  assessment  being  illegal.  Susquehanna  Bank  ts.  Board  of  Supervisors, 
66. 

TENANT  IN  COMMON. 

1.  Purchase  by  tenant  in  common  of  an  outstanding  title,  enures  to  the 
benefit  of  his  co-tenants.     Rothwtll  ts.  Deicees,  50. 

2.  The  rule  applies  to  the  husband  of  one  of  the  tenants  in  common.     Id. 
8.  A  deed  by  a  tenant  in  common  of  '*  sixty-four  rods  being  part  of"  the 

lot  held  in  common,  passes  no  title  in  common  ;  nor  in  seTeralty  without  pos- 
session taken  under  it  of  the  part  claimed.     PhilUps  ts.  Tudor,  184. 

4.  Where  a  tenant  in  common  erects  a  building  upon  a  portion  of  the  land, 
it  is  such  an  ezclusiTe  appropriation  to  his  own  use  as  will  entitle  his  co- 
tenant  to  maintain  trespass.     Bennett  ts.  Clemenee  et  al.,  121. 

6.  Denial  of  rights  of  co-tenant  by  tenant  in  common  of  personalty  is  con- 
Tersion  and  will  sustain  a'ssumpsiL     Figuet  ts.  Allison,  766. 

TENDER. 

Where  the  mortgagor's  assignee  offered  to  pay  the  mortgage-debt,  at  the 
same  time  producing  the  money  in  a  pocket-book,  a  part  of  which  was  in 
bank  notes,  and  the  holder  of  the  mortgage  refused  to  receiTe  it,  without 
making  any  objection  to  the  amount  or  kind  of  money,  the  tender  was  Talid. 
Brown  ts.  Simons,  154. 

TIMBER. 

City  ordinance  of  New  Bedford  in  regard  to.     Briggs  ts.  A  Light-Boat,  566. 

TORT.     See  Action,  2 ;  Husband  and  Wipe,  27-31. 

TRESPASS.     See  Assignment  fo&  Benefit  of  Credito&s,  10 ;  Pabtnership,  7, 
8 ;  Tenant  in  Common,  4. 

TRIAL. 

Points  presented  on  trial  which  are  true  but  not  applicable  should  be  dis- 
affirmed on  that  ground.     MeKnight  ts.  Ratcliffet  oi.,  310. 

TROVER.     See  Cohporation,  7. 

1.  Where  the  pledgee  of  dock  warrants  as  security  sold  the  property  in  dock 
the  day  before  the  loan  was  due  and  deliTered  the  warrants  the  next  day,  it 
was  a  conTersion  although  the  pledger  was  bankrupt  and  would  not  haTe  re- 
deemed the  warrants.     Johnson  ts.  Siear,  753* 
Vol.  XIL— 51 
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S.  /*er  Ebli,  C  J.,  Btlbs  and  Keating,  JJ.  The  measure  of  damages  was 
the  ItfftB  actually  sustained  by  the  pledger.     Id, 

3.  I*tT  Williams,  J.  It  was  the  value  of  the  goods  at  the  time  of  the  con- 
Tersion.     Id, 

TRUSTS  AND  TRUSTEES.     See  Aqext,  8;  Corpo&atioh,  4 ;  Coubts,!;  Secu- 
BiTT,  1 ;  Set-off. 

1.  A  sale  and  conyeyance  by  a  trustee,  of  the  trust  property,  where  he  be- 
comes the  purchaser,  is  not  void,  but  is  capable  of  confirmation  by  the  act  of 
the  cettui  que  trust.  And  a  title  acquired  by  a  subsequent  bona  fide  purchaser 
without  notice,  is  good.     Johnton  vs.  Bennett^  123. 

2.  Though  the  trustee  may  have  acted  bona  fide  yet  courts  will^open  the  sale, 
if  the  c^JifuiM  que  trust  are  not  satisfied  with  it.     Id. 

8.  A  cestui  que  trust,  having  assented  to  a  sale  made  by  the  trustee,  by 
accepting  his  share  of  the  proceeds,  cannot  maintain  ejectment,  for  his  share 
of  the  land,  on  the  ground  that  the  sale  was  void.     Id. 

4.  A  purchase  on  behalf  of  another,  must  be  held  to  be  in  trust  for  the  prin- 
cipal.    Rothvcell  vs.  Deweet,  60. 

UNINCORPORATED  SOCIETY. 

1.  A  deed  of  land  to  an  organized  and  acting,  though  unincorporated, 
religious  society,  vests  a  valid  title  in  the  grantees  as  a  body,  and  does  not 
create  a  tenancy  in  common  among  the  individuals  who  compose  the  society. 
Hamblett  and  Wife  vs.  Bennett,  817. 

2.  Rights  of  the  committee  in  charge  of  such  property,  and  of  members  of 
the  society.     Id, 

UNITED  STATES  NOTES  AND  STOCKS.    See  Cosbtitctiokal  Law,  IT. 

USURY.     See  Executob,  1. 

1.  Where  a  contract  is  simply  for  a  loan  of  money,  any  profit  made  or  loss 
imposed  upon  the  borrower  in  addition  to  the  legal  rate  of  interest,  is  usury. 
Buttriek  vs.  Harris,  112. 

Where,  however,  an  addition  is  made  for  the  price  of  exchange,  not  for  the 
loan  or  forbearance,  but  as  compensation  for  accepting  payment  in  a  place 
less  convenient,  or  where  money  is  less  valuable,  the  contract  will  be  law- 
ful.    Id. 

8.  A  statute  authorizing  a  party  who  has  paid  usurious  interest  to  sue  for 
the  excess  within  one  year  is  cumulative,  and  does  not  take  away  the  right  of 
the  borrower  to  an  action  at  common  law.     Porter  vs.  Mount  et  al.,  493. 

4.  A  provision  in  such  statute,  that  if  the  party  paying  usury  shall  not 
bring  his  action  within  one  year,  another  person  (such  as  a  superintendent 
of  the  poor)  may  then  sue  for  and  recover  the  amount  paid  for  usury  within 
three  years  after  such  first  year,  does  not  absolutely  suspend  the  right  of  action 
of  the  party  paying  the  usury,  but  he  may  still  sue  at  any  time  before  suit 
actually  brought  by  such  public  ofllcer.     Id. 

5.  Dictum  of  Spskcer,  C.  J.,  in  Wheaton  vs.  Hibbard,  20  Johns.  290,  over- 
ruled.    Id. 

6.  A  married  woman  is  liable  in  an  action  for  taking  usurious  interest,  and 
judgment  may  be  given  against  her  separate  estate  as  if  she  were  sole.    Id. 

7.  Taking  of  accommodation  note  from  payee  for  less  than  its  £sce  is 
usurious,  even  without  notice.     Wkitten  vs.  Hayden,  696. 

VENDOR  AND  VENDEE.     See  Hitsbahd  and  Wife,  26-88;  Stamp. 

1.  Omission  to  discover  want  of  signature  to  bill  of  lading  is  mistake  of  fact 
for  which  sale  may  be  rescinded,  and  agent  of  vendor  may  yield  to  the 
rescission.     Quimby  vs.  Carr,  697. 

2.  Stoppage  of  goods  in  transitu  does  not  rescind  the  contract,  and  vendors 
are  entitled  to  ^o  rata  distribution  out  of  the  insolvent  estate.  Patten's 
Appeal,  578. 

8.  A  contract  for  sale  of  goods  Is  not  taken  out  of  the  Statute  of  Frauds  by 
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payment  of  part  of  the  purohaee-monej,  unless  at  the  time  of  the  sale.   Bmell 
TS.  Baleom^  268. 

4.  Where  a  portion  of  goods  sold  hare  been  returned  and  reaccepted  at  a 
reduced  price,  the  original  sale  is  not  thereby  avoided  so  as  to  discharge  a 
guarantor.     HicB  tb.  Fileney  249. 

6.  Where  goods  are  sold  by  sample,  and  both  sample  and  goods  contain 
defects,  there  is  no  implied  warranty  against  the  defects.  Dickinson  vs. 
Oay,  606. 

6.  Where  the  equitable  owner  of  a  thing  permits  the  legal  owner  to  retain 
possession  of  the  documentary  evidence  of  title,  and  it  is  sold  to  a  third  party, 
the  burden  of  proof  is  on  the  equitable  owner  to  show  that  the  purchaser  had 
notice  of  his  rights.     Calais  Steamboat  Co.  vs.  Scudder,  62. 

7.  In  New  York,  the  rule  of  caveai  emptor  is  subject  to  the  exception  that  a 
warranty  of  title  in  the  vendor  is  implied,  where  he  is  in  possession  at  the 
time  of  sale.     Scranton  vs.  Clark,  124. 

8.  The  possession  of  the  vendor  is  the  foundation  of  the  implied  war- 
ranty.    Id, 

9.  Sale  of  personal  property  without  disclosure  of  defective  title — waiver 
of  the  fraud  by  purchaser.     Sweetman  vs.  Prince,  670. 

10.  Plucking  a  handful  of  grass  and  delivering  it  to  a  purchaser,  on  a  sale 
of  the  grass,  is  not  such  a  constructive  delivery,  as  will  pass  the  title  against 
third  persons.     Lamson  vs.  Patch,  64. 

11.  Where  a  vendor  sold  sufficient  goods  "now  on  my  premises,"  to  pay  a 
sum  of  money  advanced  by  plaintiff,  and  delivered  a  specific  mass  more  than 
enough  to  pay  the  amount,  but  they  were  not  removed,  and  the  premises  were 
subsequently  sold,  with  notice  of  the  facts  and  subject  to  plaintiflTs  claim,  the 
legal  title  and  ownership  of  the  goods  passed  to  the  plaintiff.  The  transaction 
was  an  executed  sale  in  the  nature  of  a  mortgage,  and  the  purchaser  with 
notice  had  no  title  as  against  the  plaintiff,  and  could  convey  none  to  a  third 
party  even  without  notice,  and  the  original  transfer  was  valid  l^ithout  filing 

.^^  as  a  chattel  mortgage.      Wooster  ei  al.  vs.  Sherwood,  67. 

""  '  12.  Showing  the  pieces  of  several  machines  and  offering  to  put  one  together, 

t,,^  ±*  is  not  a  delivery  to  entitle  the  plaintiffs  to  recover  the  contract  price.     Gan- 

son  vs.  Madigan,  608. 

13.  Contra,  if  they  had  set  apart  a  machine  for  defendants.     Id. 

14.  Failure  to  deliver  proper  quantity  of  goods  is  a  bar  to  an  action  for  the 
price  of  goods  delivered.     Catlin  vs.  Tobias,  671. 

16.  Vendee  may  use  the  goods  as  delivered  without  waiver  of  defence  for 
breach  of  contract.     Id. 

16.  Vendor  having  informed  the  agent  sent  to  buy  goods  of  his  price,  and 
the  agent,  though  he  had  no  authority  to  make  a  bargain,  having  taken  away 
the  goods,  vendor  may  recover  the  price  named.     Booth  vs.  Biercs,  264. 

17.  Vendor  not  bound  to  abandon  his  lien  until  purchase-money  paid, 
though  he  may  have  accepted  new  collateral  security.     Johnson  vs.  Scottf  684. 

VERBAL  DECLARATIONS  OF  DECEASED  PERSONS  AS  EVIDENCE,  641. 

VESSEL.    See  Admiralty,  6;  Lien,  2;  Moktoaqb,  41,  43;  Shippikg. 

WARRANTY.     See  Bills,  28,  24;    Estate,  8;    Estoppel,  8;    Homestead,  1; 
Insurance,  4,  87,  88,  41 ;  Statute  of  Frauds,  2 ;  Vendor,  4,  6,  7,  8. 

WATERCOURSE.     See  Stream. 

1.  If  the  owners  of  a  dam  on  a  watercourse,  by  means  of  their  dam,  obstruct 
the  natural  drainage  from  the  land  of  another,  to  his  actual  injury,  they  are 
liable  to  him  therefor,  although  his  land  is  not  situated  upon  the  watercourse, 
unless  such  obstruction  was  caused  by  them  in  the  reasonable  use  of  their 
.];,'<  own  land  or  privilege.     Bassett  vs.  Salisbury  Manufacturing  Co.,  228. 

'^,/  2.  What  is  a  reasonable  use  is  a  mixed  question  of  law  and  fact.     Id, 

8.  Rights  of  proprietors  in  subterranean  waters.    Note  to  Basssit  vs.  Salts- 
ijhf  burg  Co.f  288. 
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4.  Twenty  yean*  nse  of  the  water  of  a  stream  in  a  particular  way  is  eyi- 
dence  of  a  right  thus  to  use  the  wator.    Bvmham  rs.  Kempton,  880. 

6.  The  same  proof  of  user  which  establishes  the  right  is  equally  conclusive 
in  esUblishing  the  limitation  of  that  right,     /d 

6.  ^  In  action  for  swelling  back  water  plaintiff  can  only  recover  for  damages 
for  six  years  prior  to  the  suit,  whether  the  statute  of  limitations  was  pleaded 
or  not.     Brown  ts.  Buth,  673. 

7.  A  natural  or  artificial  "stone  row"  is  such  a  dam  as  will  acquire  a  right 
by  lapse  of  time.     Id. 

8.  Instrumental  measurement  of  back  water  must  yield  to  actual  facts.     Id 

WAY. 

Acquisition  by  user  by  soTcral  persons  in  succession.  Leonard  tb.  Leonard, 
668. 

WILD  LANDS. 

Title  of  purchaser  at  tax  sale.    Pierce  ts.  HaU,  508. 

WILL.    See  Mbntal  Uksovhdnxss  ;  Sskilb  Dbmihtia. 

I.  Of  the  Making  and  Proving  of  the  Will. 

1.  Want  of  capacity  cannot  be  prored  by  CTcnts  subsequent  to  the  making 
of  the  will.     Clarke  ts.  Damt^  875. 

2.  Influence  to  Titiate  an  act  must  amount  to  coercion  equiTalent  to  foro 
and  fear.    Il, 

8.  Declarations  of  deceased  are  admissible  to  proTe  undue  influence.  Moron 
TS.  CicoUe,  \  i5. 

4.  Mere  absence  from  the  state  of  an  attesting  witness  does  not  authorize 
proof  of  the  will  by  proTlng  handwriting.     Stow  ts.  Stowy  875. 

6.  In  New  York,  a  will,  whether  it  disposes  of  real  or  of  personal  property, 
speaks  as  of  the  time  of  the  testator's  death.  MeNaughton  et  al.  ts.  MeNaugk- 
ton,  502. 

6.  What  are  assets  where  widow  elects  to  take  against  the  will.  Plgmpton 
TS.  Plympton,  874. 

7.  Effect  of  such  election  on  the  proTisions  of  the  will  as  to  other  parties. 
Id. 

II.  Construction  of  WUU. 

8.  Courts  are  astute  in  finding  exceptions  to  the  rule  that  a  dcTise  of  lands 
without  words  of  limitation  confers  a  life  estate  only.    King  ts.  Ackerman,  60. 

9.  Devise  of  "  goods,  chattels,  rights  and  credits,  and  effects,"  does  not 
pass  realty.     Brown  vs.  Furman,  688. 

10.  Where  a  tostator  diTided  the  residue  of  his  estate  between  his  brother 
W.,  the  children  of  his  sister  H.,  and  *'  i  daughter  of  bis  brother  J.,  in  equal 
proportions:  it  was  held,  that  the  legatees  were  to  take  *'per  capita."  Lee, 
Executor^  ts.  Lee,  69. 

11.  Where  to  a  deTise  of  land  without  words  of  limitation  a  provision  is 
added  that  the  devisee  may  do  therewith  as  he  pleases,  or  is  directed  to  pay 
debts  or  a  sum  in  gross,  he  takes  a  fee.     King  vs.  Ackerman,  50. 

12.  A  court  may  look  beyond  a  will  to  explain  an  ambiguity  as  to  the  per- 
son or  property,  but  not  to  enlarge  an  estate.     Id. 

13.  What  was  held  Toid  as  creating  a  perpetuity.     Foedick  ts.  Fotdick,  121. 

14.  Construction  of  word  "heirs".     Porter**  Appeal^  675. 

15.  Construction  of.     Carter  ts.  Hunt,  252. 

WITNESS.    See  Account  Rendbr,  1 ;  Agent,  8 ;  Errob,  8 ;  Husband  and  Wife, 
89 ;  Will,  4. 

Objection  to  competency  must  be  made  before  examination.  Patterson  vs. 
Wallace,  809. 

END    OF   VOL.    XII. 
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